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|..lo.,ua,..|y  ,l..alt  with,  although  uunv  ,-rc.„nUu.  ,.oi,„, 
Imvc  h...,  treatcl  .„  a  -ueci  .,  .„,.„„e,,  „.,,;,,,  „,„^^, 
of  evoryaay  iiccuironcf  mo  n      .  l„l|y  Jiseus^ed. 

''''"■""'■''"'»'  "-••  l"'"t-  tl"'  ain,  „f  th..  \uth,„-  ha,  b....„ 
t-  I'Xtra.t,  fr„„,  ,h.,  vann„K  judicial  ,l„.i»i.„„  ..„n,id„,.,..J 
( which  lurUah.  ht,  r  aU„  ,„a„y  ju.l-n,onts  „f  ,  I',.„vinc.. 
"t  Qurboc^,  thn  )„i,„.i|diN  „,mn  which  they  a  Voundcd 
^'•'■l  1h.  lau  NpuriKl  „„  ,,ai„»  („  ,„.rive  „,  e„,,„^,j  ^„„; 
(•lu»U)ii»  111  this  parti,  nlar. 

A.  tho  Uok  i«  d.>,.„,.d  t,.  be  a  c.,nipani,„i  volume 
t"  the  K„sh.h  edition  of  ■■  Chitty'«  Treatise  on  tlie  Law 
of  Co.itiaet«,'  the  Author,  i„  order  to  enhance  it,  utility 
and  increase  its  vah.c  as  a  rqicrtory  of  Uritish  Law 
has  inserted  throusrhout  the  work  frequent  niargiiial' 
references  to  those  [.a-es  in  the  latest  edition  of  Chitty's 
Treatise  in  vhich  a  similar  point  has  been  discussed 
It  IS  hoped  tliat  by  this  method  Canadian  practitioners' 
with  a  mimauni  of  trouble,  will  l,e  enabled  to  ascertain 


viii  Prefacf.. 

the  consensus  of  judicial  opinion  throuffhout  thn  Kmpiro 
on  any  particular  matter  considered  in  the  text  of  the 
work. 

With  regard  to  method,  the  largo  number  of  Pro- 
vincial Statutes  and  Territorial  Ordinances  dealt  with 
preclude  each  being  set  out  at  length. 

Whore,  Jioiefore,  an  Act  or  Ordinance  dealinpr  with  a 
specific  matter  is  contained  in  the  Statute  Hook  of  more 
than  one  Province  or  Territory  of  tlie  Dominion,  the 
whole  of  the  Provincial  or  Territorial  cases  relevant 
thereto  hiivo  been  collected  together,  and  will  be  found 
in  the  foot-notes  iij)peuded  to  the  different  scictioiis  of 
that  particular  Act  which  luis  boon  selcct(jd  for  insertion 
in  the  text. 

The  additional  t  haptcrs  ri'latins  to  the  Kules  tfovern- 
ing  Appeals  from  tlio  various  Provincial  Courts  of  I'lc 
Dominion  to  the  Judicial  Connnittee  of  His  Majr.ity's 
Privy  Council,  and  to  the  Supreme  (^ourt  of  Canada, 
have  been  prepurud  with  considei'aljle  care,  and  it 
is    believed    will    be    found    accurate    and   reliable. 

W.  WYATT  PAINE. 


4,    HaBCOL'RT   liriLDINOfl, 

Temple,  London.  E.C., 
January,    191 1. 
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iNTRODtTTION. 


Dnmininri 

overridoB 
provincial 
If'|n'*lKti(in. 


Mt-t)l'>'|Mf 

uiitmtriiiijtf 
■t»tutf«. 


Ambit  of 

firovinciaJ 
d(fialation. 


But  where  a  given  field  of  lff;islation  is  within  the  competence 
alikn  of  the  Parlianirtit  of  Can.id.i  anil  of  a  provinrial  Lcfjislature, 
und  both  havi?  lejji^lcted,  tht;  enactment  of  the  Doniinion  Parlia- 
ment prevails  ovcf  thut  of  the  proviiicL'  if  the  two  are  in 
(■ofillict  (b). 

As  repai-ds  the  ronslnirtioii  oj'  uliitiitcs,  it  is  a  ui'll-knowii  rule 
that  retrospretivi!  Icf^Mslation.  especially  such  as  di\csts  vosleil 
interi'Bts,  Is  lo  be  coiistnifil  moat  -Jtronorly  iij^iiinst  hiiti  who 
seeks  to  take  ad\antaa:e  of  the  provisions  of  the  statutf  to  the 
detriment  of  another. 

Moreovi'r,  in  sueli  eases  when  the  lauRuafje  of  the  statute  is 
eittier  ambip-unua  or  eapable  of  more  than  one  meaninj^,  the  par- 
ticular rule  of  eonslruetiou  to  be  employed  is  embodied  in  thi* 
well-known  maxim,  omnis  t/'nn  rnnr^iihitki  fnlurit  ivrmam 
imponrrr  dihet  non  p-fptrrif/>-\  that  is,  that,  excejit  in  speeial 
easos,  the  !iew  laM  ouj^ht  to  be  roiisi  mod  ,-.o  as  to  interfere  as  littlo 
as  possible  with  vested  ri^jlits.  Indei'd.  it  seoms  probable  that 
even  in  eonstruing  an  Aet  whieh  is  to  a  eertnin  extent  retro- 
spective, or  in  eon,'*truinj>  n  section  whirh  is  (o  a  eei-tain  extent 
retrospective,  the  Court  ouffhi  to  ren;ard  that  maxim  ns  npplieabli* 
whenever  the  words  of  the  seetioM  cease  to  be  plain  and  un- 
ambiguous; tlmt  b(>ini?  a  nercssary  and  iofjieal  eorolhiry  of  tin- 
general  proposition  that  no  one  should  give  a  larger  r^trospeetive 
power  to  a  section  feven  in  an  Act  which  is  to  some  extent  intended 
to  be  retrospective)  thnn  it  is  of-  inus  the  Legishitiire  meant  (n). 

^lorcover,  where  a  statutory  duty  exists,  and  in  breach  thereof 
an  official  of  the  Crown  dcfinit'^ly  refuses  to  comply  with  tho 
requirements  of  the  statute,  any  person  damnified  by  such  refusal 
is  entitled  (o  sue  the  oOicial  in  respect  of  such  breach,  and  thi* 
assessment  of  damages  arising  therefrom  is  a  matter  which  must 
be  submittrd  to  a  jury,  th*>  rule  in  such  eases  bfiiig  that  a  pay- 
ment into  Court  of  a  nominal  sunt,  without  an  opportunity  being 
afforded  for  threshing  out  the  qnestiori.  is  not  sutlioient  amends, 
such  a  case  being  peculiarly  one  for  a  jury  to  assess  damages  in. 
if  they  come  to  be  assessed  (d). 

Again,  it  may  he  stated  as  a  general  proposition  of  Canadian 
law  that  a  provinrial  Workmen's  Compensation  Aet,  or,  in  fact, 
any  provincial  statute,  has  no  application  outside  the  territorial 
limits  of  the  province  in  which  it  was  enacted,  save  where  then' 


(!>)  La  V.>m..naiii,-  ll'irfrnuli,,>,r  ,tr  SI.  i  rn>,<;i„.-:  v.  rui>lni>'nhd  UmI  and 
P„u;-r  Co..  [\:m]  A.  V.  194.  P.  ('. ;  ««>  nUo  All.-Gr;.  f„r  Ont.iriu  v.  Att.- 
Oe>i.  for  Canada.  |  19IJ  |  \.Q.  671.  P.  T.  Tl.i«  n.is,-  is  rlisr-ussH  at  pp.  (0.  50. 
pott. 

(c)  Schmidt  V.   Hit:  (19011.  XXXI.  S.  C.  R.  ilO'^. 

{ii)   FitliD/t  V.  \orlu/i,  |1!H).S[  A.  0.  451.  P.  (,'. 


rXTROniTTION. 

of  an  intontio,,  ,.  ,rly  o.prlT"'     T"  '';'"'■  '"  ">"  '■'''--'>- 
fc-ago  „f  th„  „atut,,  that  i^^l      ■  """'  '"^""'■'^  f--™  'In.  kn- 

'h^'  pi..v.v,u  bou,„,;„-.r  ',/;;;--» ™"'-.ui„„u,  o„i,  .it^ 

was  onnct^l.      But    wl,,.,.,.         ,  I'™""™  ''y  «li"80  hr.^i.humf  it 

w.thi„  th.  ,.„,,,,  „f?  ,  „::;  tT,""?'"'™  <"■  ''"'^  -'- 

""•  toundari.,  c'  ,|,„  pr  '  i„^,  ',  '"' "  ""' '™''^'"' "Ul.i,, 
operating,  I  r"Mn„ .  do™  „ot   prov,„t  Ih,.  si.itutu 

w^bi''a^'::::^!n  ^'u«  ^t:!":;!;:: ""';"'"" '''"  ■-'  ■>'» 

'•on,p,;„.,„„„  ,|„„,.f„,.  a,  „  don,.,  d  °  '."•'""'''".-'"'■■".  d.in.od 
provisions  of  a  piovnt.;,,!  U'.  I  ''','"'''  ""'  J^'-i-i'd.  um.I.t  tr  . 
'hat  sho  «.„«  resid,.,.t  ^'"'^""'''^  C„n>p„„.ui„„  .,,,  ,ho  flit 

of  both  «„,-d,.„.  J.V' ;  r;:;:^"^-''"*,  ^'--p'-.v„d,t 

Mover  (s).  ~"-''  '"'I'l  no  !mr   ,„  |„.,  ,,;^,|^,    ^^^ 

With  regard  lo  III,,  i,,,,;,,, . 

11.0  Legislatnr,.  „f  ,,  ,„.„,■  ''"'"■'  ""'>  '»^'-.  it  is  »//«r™ 

its  boiindari™  (/).  '"  pro|,,rty  not  »itu„t„  ,rit,,i„ 

Accordingly  (hi.  Ontario  S,„        ■      r, 

"0' ;o  i-htd,.  „.i„,i„  i^:^ :',;::°"  ""'^  ^^^^  ^^  has  :,„.,  how 

-.Hdcnt  of  Ontario  ]„„llv  s  tn. m  „  i' r'T"''''*  "^  "  ^onn.  dcd 
'"  -oh  cases  hoing  thut,  ul,  ,  ,  '  "  "^  '"'"''""'■  ''»  '■"'" 
governs  the  foroig„  per  ona  o^^  f  ^  'T-  "  '"'"'"'^  ■'"'"'"I" 
of«,«.ession„„dc„.ioc„,.,n,  !..  ^  :; 2;;:ft  'T  "-^  P-l-ose 
egal  rcpresen,„tio„,  of  coMeclio,,  ■  ,  d  '  '  "^  "'"  '"""'"^<^»  "f 
■ngnishcd  fro,n  di,tril,„,n,n  an  'n'  fh  '""""'-'^""-n  (-  <iis- 
'"•  av  of  their  o„n  localitv  "  ,d  nl  h"'T""™"^  ""^'""-^  hv 
'loraiciJc(;i).  '""^  "0'   hy  ,h„t  of  the  (est.-,tor's 

r!"lailho„gh,h,,hnvofaK,.t.,t„rM      ■  ■, 
Pe-onal  assc.  „f  ,„•,  „,„,„/„',    '''"""■''" -"o™'-- 'I- foreign  k„i 
""."■.^■"-"<.  .vet  tho-e  a.^:^    ar     f„   V"""'""  "'  — -"  and  ^^^Z'" 

""•  p'7"™  °"'-^' -p- S'i™  ■! 


Acts  «/;,  „ 


■"'""on,  of  ,.„„,„,:„      ,„,^,  „/,X  ,^r  P'7°'™  °*  l-ga"  -pre-  S°VL 
';■»".  d.stribntion  among  ti„.  J"'  '  "''  ■'"  '"-^""saished  »■!»' »4t 


(-)   I/*.  A-  '  '■""■  "'"'"""'ary 

(on:'^;:;f;;!":;/'™V"»^w 


''  n912|  A.  O.  2i-j,  P    d  **'  **■  *-■ 

1     /nC 


(2; 


iNTROnffTTOV. 


MnHifliuitidii 
of  imperinl 
luiriMlntitiii 
by  ci>lon"«l 
jiidiciiil 
li  coinioTi . 


Concrete 

iiiwtanceH  of 
inn.lificjitiou. 


pi'opo«itlon,  unci  the  rulos  witl\  it^iird  to  it  iwv  rluis  dititinctly 
i:nil  .Inwn  in  Slorys  I'onliiir  nT  l,;iw.s.  mvt,  380:  "  It  is  !i  (>li*ar 
!.r()|K)sil!on.  not  only  of  tlir  \<iv  ul'  Kii^'laiul,  but  (tlrvcry  countiv 
ui  ill.'  world,  uiinv  llu-  liiw  Ims  llf  srrnblaiicr  of  sricnef.  that 
pi'muml  |)roprriy  has  no  locality.  Tin-  moaiiinj;  of  tliat  is  not 
that  personal  property  has  no  \  i«ibio  locality,  but  that  it  is  snb- 
ji'ct  to  tin-  law  whifh  go\rrnH  the  person  of  tlicowntr.  both  wTth 
respect  \u  tho  (linpo^ition  of  it  iin-l  with  rt'sprci  io  ihc  transinis- 
siun  of  il,  hf  it  (Mth"r  by  5*ue'Vssion  or  by  the  ai.l  of  tho  party. 

it  follows  tilt'  hiw  of  tht'  person. 

An  ownt'i-  in  any  counlr.\   may  dispose  <if  his  pcrsonnl  property. 

If  he  (ill's  ir  is  not  the  law  of  the  cotii.try  in  w  hich  the  property 
is,  but  the  law  of  tho  country  of  which  he  was  a  rtnbjt'et,  that  will 
rei'iilate  the  snece-^sioii."  Th'*  legal  effiHt  of  ihef^c  words  has  been 
pilliily  foi'iniiiated  in  the  well- known  nii.\irii;   MohiHd  sp<iininiiir 

Tho  general  pioposition  a»  Io  tiie  applieabiiity  of  llie  staltitt^ 
'aw  of  the  I'liiL^d  Kini.'-doni  throutrlu'iif  C;inadii  in  cases  whore  it 
l!a>  lieen  neither  expresslv  repealed  nor  niodilied  by  Dominion  or 
[irovineial  ley'shilion  li;is,  bnweviM',  been  womewhat  limited  l)y 
judicial  decision. 

Tlii^  rules  governiny:  this  discrimination  or  election  on  the  part 
of  jndieia!  perhona^'cs  ill  choosing  or  i-cjeeting  particular  ntatutcs 
biive  been  thus  fornndnlcd:  "rolonij^t,s  carry  with  them  only  so 
much  of  the  Knglisii  law  at*  is  iipplic;ible  to  their  own  situation 
and  the  condition  of  tin'  colony,  such,  for  instance, 

as  ti:i?  general  i'ules  of  iTiheritani  e  and  of  protection  from  personal 
injuries. 

Tho  artificial  refinements  and  distinctions  incident  to  the  pro- 
perty of  a  gri'at  commercial  p^^oi^lc,  the  laws  of  police  and  revenue 
(such  especially  as  are  enforced  by  penalties^  the  mode  of  moin- 
tonanco  for  the  established  clergy,  the  jurisdiction  of  spiritual 
courts,  £tnd  a  multitude  of  other  provisions  are  neither  necessarv 
nor  convenient  for  ihem,  and  therefore  are  not  in  force. 

What  slnill  be  aJmittiil,  and  what  rejocted,  at  what  limes  and 
under  whiJ  restrictmns.  must,  in  case  of  dispute,  bo  decided  in 
the  first  instance  by  their  own  provincia'  judicature,  subject  to  the 
revision  and  control  of  tlie  King  in  Council "  (I). 

Ai)plying  the  cbovo  stated  rulo  of  inclusion  or  exclusion  to 
concrete  cases,  &ucb  as  the  Statute  of  Fiauds  or  the  Ijimitations 
Act,  it  will  bo  found  that,  aUhou.rh  the  underlying  principle  of 
fhrso  statutes  has  been  iidoptixl  throughonl  nmst  of  tlie  provinces 


{l\     rnlor-kr    V.     fiirk 


The  Queen  (1882),  fi  .V.  C.  H2,  P.  C. 
".   (IHiH).  2   N.   H.    i(i>[>tH.   2S7.  at  p.   .100. 
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Imiioui-ctio.v. 
"'  "'•'  "onjinioii,  It.,.;,.  ,  „    ■     , 

-">•  other  or  oH,„r,  of  ,ho„,.        ""■    '"■"'^''-'  "'•  '"tore,,  „,!^['; 
*"'•  ■"  -^'n  a/-liciis  TO,,,,,,,.,,,.,,,, 

,'    ""■ " T  """  '1.0  pla,„|,fr,  ,!,„,„  I,  '  '  "   *  "I'l'oi.,-..  at  tho  trial 

-  nov.rtl.,.|es,,  ontitlM  ,„  r.    v  r  Z       7""''  "'  "'^'"'"i^traZ 
'ho  doienda,,,,,  bv  v,rtuo  of  ;  .Jjf  I""  '!"•■  °""-''  °^  ""-ra  of 


^  '■'■bill  juvj. 

"Nfflcl.-tlt  to 

out  of  the 
LimitHtion  of 


ttfect  of  pflj. 
taetitof 
Pnuiipal  or 
""*ro3t. 

•^"se  of  twn 
or  ffi„re  j„iiit 
t'"atia,;torj  «r 
ejcecutoro. 
^^J"""?-,  84S. 


'■'  '>:ine'l  Hn  tn 
'■t'fi*(!d«iiL(t 
all. 


(»0  H.  S.  a,  ,897,  0.   ,«, 


Intpodi'ction. 


dant  or  tlffondants  agninbt  whom  he  rocovore,  and  for  the  other 
defendant  or  defendants  u-ruinst  thf  pLiintiff. 
KudoMoii:.-!!!,       Hvoi.   "iH.— No  L'ndoiM'rnt'tit   (»r  nn-mdmndum  of  anv  pavmi'nt. 

4c.  made  by  ,  .     i     ^  > 

ttiP  paj-i-oilut  writtt'ii  (ji'  luauc  upon  iiny  prornis-sory  note,  bill  of  oxcIunji;o,  or 
Ac!  o*[ii",f'"*''*  "'*''^'''  "''■itill^^  l>y  or  on  buiialf  of  tUf  paity  to  wlioin  liio  payini'Ht 
theAL-t.  Iiau  hvL-n  made,  shall  bi'  dL-t'nif.d  BullieiL'nt  pioof  of  tho  payment 

60  as  to  take  the  tase  out  of  the  opcTution  of  tbi-  waiil  Xi-t  of  King 

James  (»). 

Sect.  .J'J.-Tliis  pait  (of  the  Aot)  ^hall  apply  to  the  case  of  any 

eliiini  of  the  nature  hereiubefoie  mentioned,  alh-^'ed  by   way  of 
Chitty,  K45.     Hot-off  on  the  part  of  any  defontiant. 


Chitiy,  S4i-,. 


Statute-  ti> 
Hp])lj  to  aet- 


'H^illi'io'f'*^  ^0  aetion  shall  be  maintained  whereby  to  charge  any  person 

pruiNi^'  made  upoii  aiiv  pioiuise  made  after  full  age  to  pay  any  debt  contracted 
itTfau.lr,  during  infamy,  or  ui>ou  any  latilieation  after   full  ago  of  any 

rhitty,  pi-omise  or  simple  euntraet  made  during  infancy  unless  the  pr  'inisi' 

■'■'-  <'<:i  or  ratituation  is  made  by  some  writing  signed  by  the  partv  to  be 
ehargL-d  tlierewith,  or  by  his  agent  duly  authorised  to  make  tho 
promiijo  or   ratilic^ation  [p). 

No  actiitii  .shall  be  brought  whereby  to  ehargo  any  perso:.  upon 
or  by  reason  of  any  representation  or  assurant^e  niiide  or  given, 
eoncvrning  or  relating  to  the  character,  conduct,  credit,  abilit)'. 
trade,  or  dealings  of  any  other  person,  to  the  intent  or  purpose  thai 
such  other  person  may  obtain  money,  goods,  or  credit  tliereupcn, 
unless  tiie  representation  or  assurafice  is  made  in  writing  signed 
by  the  party  to  be  charged  therewith . 

X«i  .special  promise  made  by  an/  person  to  an.'^wtT  for  the  debt, 
default,  or  miscarriage  of  another  jK-Tson,  l)eing  in  writing  and 
signed  by  tho  party  to  be  charged  therewith,  or  by  s-ome  other 
person  by  him  thereunto  lawfully  authorised,  shall  W^  deemed 


As  Ui  ti'pte- 

re;fnr.liuif  thf 
■  T-iiit.  ie.  of 
u  third  party. 


tor  proiiiiHu  t« 
arswer  tor 
iinntlier  need 
not  be  iu 
writing. 
Chittv, 
■560,  5fii. 


{}!)  TLrouglioui,  llie  liominioii  of  tanada  i,<x,Tpaiift  onlv  tlic  province  tif 
liuebff),  all  actions  for  rn-ovopy  of  menhiints'  iiucount-i,'  '-m.-i,  rtolfs.  and 
all  action!'  of  debt  grounded  upun  any  tondinp  or  other  contract,  withnul; 
specialty,  mujt  bo  commfnoed  witliin  «i.,-  years  alter  the  caiLie  of  surh  action 
arose.  In  the  province  of  (Quebec  fCivil  Code.  §  22t)0),  all  action^  upon  inlund 
or  fonisn  iiilt.-i  of  pxehango,  promis.sory  notes  (other  than  h.->nk  notesj,  or  upon 
any  ilfiim  of  a  eomnienial  nature,  must  be  made  within  five  yeam  from  the 
date  of  maturity  of  the  biil  or  note,  or  after  tlie  eauso  of  action  tins  ari-u-n 

(o)  R.  9.  O.,  1897,  e.  U6. 

(/))  \  falw  and  fraudulent  reprcson ration  by  an  infant  aa  to  ajre  will  not, 
pjifop  him  from  Bubsetiuentiy  pleading  hU  lark  o"f  confractuat  caparity,  nor  will 
relief  lio  granfed  against  him  in  equity  (Jr,r-/f  v.  Bfo^n!  (t9(t9),  19  ().  I..  R  i 
affirmed  14  0.  W.  R.  12721.  Clear  evidence  of  ratification  after  attaininff 
majority  13  a  neeeeMary  condition  to  a  vendor  obtaining  the  price  of  goods  eold 
'o  a  >iiHi(ir  f.r.-^f  l-\.^f..,;i  im,>}f,n^nf.  frt.  v.  Grnm»  0908),  1  Alberta  L.  R. 
4tt;  H  W.   1..  R.    160). 


"^"vmym- 


'^TBOIJt;(Tro^ 

"d''i'v,.,v,„,.,,„|,„„^U„„,'^,„,  '        "    ''™'".''-l-  '■■■  fit  or  ,,,„iv 
'""""•»"""■  'if  for  dJivrv. 


Fr«ii(I»,  29 
<^'"--  n.  c.  ;, 
e^tt-nfled  to  ' 
"ontraota  tor 
ffwxiitobe 
detivervd  At 
«  future  time, 
Chitty. 


'fr"-'™-^upl',  :'';:,;;''™-''^,'".i"u.. ,,. „,„, 

'";™W.       ^  ''''•''•'""''■ '"■""■-n.iago  of  anotW 

'■"-^^mI;:;^:^,;;:^,.'-'"""  ■" ->•  "^■- -^  ..„,,,.  „p„„ 

«,i;'„V"""-   ■^'■^"  "  ™>i.  .«<y  tho  ,«,  ,„,  „, ,,     . 

(O  Sw  «„„,„„„  ,,    /^  "■"  ™i«™  uf  Cl.urlo,  th„ 


^!'  Car.  II. 
c-  3.  B.  4. 
Cliifty.  84. 

oy  pflrol. 
Ctiittjr,  564. 

Ohittv, 
V4,  ,i>'.  I . 


C'litty,  «4. 
'  'hitty. 
Chiif  y,  84, 
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DcnnitKni'* f^  I 

Mutuality  ff  i 

fVin-id  oral  ion g  j 

Imulpqim-y  of  loinidcrarifin  ,.    ,  0  I 

(Vintracl*  of    cxtTutors    iind    lid-  * 

minitttrutorB   m  I 


<  oiifrni-     in.'idi-iit       U>     *|«viti.- 

_  tliintTH  I] 

Kxcc'utA^^  cuiiriiliTatiiiii j^ 
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\ulid  conMidrratioii  j;; 
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.\  MMPLt:  .■oninifl  is  a  uiufiml  aj.m-,.|„enl  Ix'tu...,,  jmidcs  ..i"  r„|l 
ap;,'  nnd  niim.ity  MhoivI)y  Un-  v,ihu,Mn  or  <,moH  roiisi,I,.i.iHon  ih,. 
one  party  ufftvo  uith  th^  otli-r  to  do  or  al.«luin  from  AoUw  mmv 
lawful  aft  ;//\ 

The  mlu.lioTi  of  .  siii.i.ir  .n„tra.I  ij.ro  wrifin-  will  not  ai 
roiumon  law  cnlKni-r  i|i.'  general  vo^oncy  of  the  obligation  «o  an 
to  disi)ensf  with  any  ono  of  the  abow-sfatcd 
validity  (h'^. 

A 
nmi^t  tluTpfnir  (»■  on.'  in  wliich  Iioth 
abf.iit  ihf  Ham 


t'Hsrnt  ials 


fontrart  nf  >i.iii.|,'  oldi^ntion  in  ord.T  to  hr  loffallv  hindmj: 
'    '     'i  pnrtios  niH'oiiditionally  agree 
fl-mattcr  in  the  same  st-nso. 


fff)  Tin-   followiiitr   is   ail   admirable   iiimmarv   of   thp   M^entinN   h    .        1  1 
c-ontra.t.    '<  A  ooiitrart  i«  an  aRr«-mcnt  cnterod'int..  I.y  ^.w^li^c  nnn^^h  ^"* 

(fi)  At  common   law  any  contraot  i^  ini'rti;.]   «-k:,.i,   •=   ■ 
the  precept,  of  religion  or  n.oruluT^r  t^e  i"  f  IhL  i  ''™"-'"™'™. »' 


KsstNmLCo.veoMirvvTM,  V,,, 

"""'-^  V '"cm  or  CuMHAcxa. 
Or.  ill  other  words   l\,„  u 

•'■-pin  aiul   ,|ir..,.,    .k„,a,'i7Tltj'r"""'""  '"""'  l"'  " 
i-ontract.  '"    "^f-   lo   •■on.iiiui,.   a    vui|,i 

Conscijutjjtj^    if  (It 

""'■li  and  „1J  ,,      ,„„  ,  ,    ^^      i  H    u„do,-l,vi„^  ,,ri„,i,,,„  ,„ 

"17  'I-  »"i.j.«-i,„„„.r  ;„„,:,  „  ''"'"'"  ""■'■•"'  "«'- 

A»  r..g„rJ,  ,o„«l,l,.ru,i,„     ,    ,  "'"""  '""■"  K  ■ 

'vnrv  ■„„„  i,  in.  „„.  la„.  ofnalu,  "I'f  '  'I  ,"  '"'''""''<•■'">   >"„.  ,|,u, 

'0">n,.,  ,„„d,.  .u,l»HM  sMili.i,     '    ,         '"■'■''"■'"»"'■'■  "f  ^  ».n,pj„ 
"■■■;"  >>■■■"*.'  »o,l,„„  ,».,,,,.,;"''''■'■''.''''''■     ""'I'   -   ..gi'«- 

''°"iy..r,  „„  lo„^,„.  ,„,„,,],,  „„,  '""   ""^   '"■  7'"'l'-    Tl,i,  vi.nv  i., 

■■Mitiaol  (rf\  *"""■"  I"  II"-  val.diiv  of  a  simp],, 

B"t  a  vcrv  8,„aU  oousidcaiio.,    if  ;,  ,         , 

"'™'^).     And  ov.„  in  .„,„      •  ;■,,;".""■'■  ';  -i>l.o,-,  an  a'.r,..:. 
™.-lo,a,ion  or  value  i,  il,  «, V,,:     ' If  T' u/'""''  ''"'''■'>"^'^y  "f 

^avonraflv  ,0  consider -vvillno/l,;;  ■''    """^   P™'"'- 

•;nnncMo„  i,  .nay  b„  i,,;,,  d„w,    ,,  '  T     ","  "':"""•    •^"''  '"  ""» 
nl'l'ough  a  Court  will  .onstru,  a  d«. J,    ™' """'■'■"'"  "^ '"-  'ha* 

-  ""t  houud.  nor  ,vill  ie  ^i, ,      ™".™  "f  '1-  Purti,.,  i, 

'"  """^  -.■t'niii..„,i„n  as  l  bo  in  ,  ':;"'""  '"  ""'''^  ™  'oo,,- 

"""'■''  '»  nol  a  dis- 


tion. 

C'fiitty, 

^■2-38. 


riimlpquftcy 
of  cojif-idera, 
titm  no 

Kround  fup 

avoiding- 

coutract. 
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The  Law  op  oimplb  Contract)^. 


Adminis- 
trators. 


H  lUll] 


tmot  fontriu'.  betwocii  (ho  pitrtieii  that  one  Khali  do  wrtoin  •itn 
"11  his  purt  on  loiiditloii  thut  ihi'  olhij  ahull  iK>  rurtilih  arl«  nii 
lii«  purl,  111.'  Cwirt  will  uol  uiuki'  a  dcirfc  for  «|Kx:ilii-  piT- 
furnmurc  ( fy , .  WIut..  th.rcl'un'.  ii  tmclijin  i<ir(ioration  nav.>  u 
writliMi  (ironiiK  lu  uiujllnr  paitv  lliut  if  MtUliiil  ivilh  hini  u»  u 
rlwloliur  Ihi'.v  wiililil  fuv..:i,ihh  n.Mslrh.r  any  a|,|iliialloii  hy  hillj 

to  ri-ni-n  a  f-uhhi-iiii^^  loiitra;!  hdw.'iii  rlu iii  its  >  xpirution,  it 

was  hi  hi  that  »U!  h  wtitlou  proiiiiui' iliil  iiul  aiMimul  (o  a  (Oiilrurtilal 
ohligulioii  to  iviifw  I'or  thi'  hrimh  of  whiih  l\f  runlomiT  mijjhl 
fiiL.  Ami  lurtlifl,  that  parol  fvidi'lK\'  was  iiol  admissihh'  to 
L'xt(*ml  (hi  Huopr  of  tho  written  doiuiiu'iit    /»  . 

Again,  it  in  ui  i«si'nliul  luiaoniiunl  of  vuliditj  thai  Ihf 
(.roniiso  on  whiih  u  roiilrwl  is  basisl  shuulil  h.'  c-o-i'Xti'ii»ivc  with 
Ihi'  culisiJiralioM  Ihiivfor.  anil  naluralK  irlali-  hi  anil  alim'  cm 
of  Ihi'  licni'lii  or  forln'ai-amv.  For  if  a  promisor  nij.li'ilakr 
gi'UiTolly  10  pay  upon  rii|iii'Sl  what  hi'  is  lialih'  lo  jiuy  upon 
rwpifst  in  ivs|)mt  ot  anotluT  righl,  he  ilirivi'K  no  advanlago  or 
iimviiiionn'  from  tlu'  pruinisu,  and,  lluiufori',  ihiTi'  is  no  nulli- 
lii'lil  lonsidi'mlioM  for  it  (i;.  Thus,  an  administrator  or  i<xncu- 
liir  innnot  pirsonilly  lio  i  harginl  on  his  liari'  promisi'  with  tlm 
payniiiit  of  u  duht  in  •  from  the  cstalo  of  the  diwasod  person  (k  . 
lint,  on  tlir  otliL'r  ii.i.id,  it  may  he  laid  down  as  u  general  proposi- 
lion  of  luvv  that  nt'ithir  an  exeeufor  nor  an  administrator  oan 
pledge  the  eredil  of  the  estate,  of  whieli  he  is  eilher  exeeutor  or 
administrator,  genoralh  so  as  lo  make  the  person  with  whom  he 
eontracts  a  creditor  of  tlio  i«tato,  aithongli  he  may  have  power 
lo  gront  a  liiMi  on  speeiHe  elleits.  Or.  in  other  words,  it  is  plain 
that  no  contract  can  be  mado  with  an  exwutor,  subaei|uently  lo 
tile  death  of  his  toatalor,  which  will  iiol  charge  him  personally, 
but  will  charge  him  dr  hmiis  Irxtatori^.  for  to  rule  otherwise  would 
give  cxei  utor.s  power  to  ureuto  di'bta  to  an  unlimited  exient  iharge- 
ahle  upon  the  estates  of  their  testators. 

There  is,  however,  this  exception  to  the  above  rule,  if,  indeed, 
it  bo  an  exception,  that  where  the  oxceutors  are  empowered  hy  the 
express  terms  of  the  will  of  the  testator  to  carry  on  a  business  in 
which  the  testator  was  interested  at  the  time  of  his  decease,  they 
would  be  entitled  to  carry  on  the  business  of  the  testator  for  such 
reasonable  lime  ua  was  necessarv  to  enable  them  lo  sell  his  businons 


(?)  Kel.  V.   /Vm.',-..  1 1900J  A.  0.  1113,  P.  0. 

(*)  M„«lr«,l  IJiu  Co.  1.  Cmi-j.  [19001  A.  C.  SO.i,  P.  C 

(i)  Haiiu  y.  Il„shr>  (1797),  7  Term  II.  350,  n. 

(i)  Rcfiirh  V.  Ktrnnfiini  (174S),  1  Ves.  Sen.  123;  icw  aNo  Porter  v  Biltg 
11073).  Fnvinnn'i  Rop.  12.1.  Tho  «!::.. .itor  ,;m  oswutor  can.  of  oourse  be 
I'harpicl  with  tho  di-lit,  and  must  catitty  it  up  to  the  amount  of  tlie  Lo.ttji(or'* 
«MtAtv  m  Ilia  liauda  (f  i„A  v.  Riohardton  (1606),  i'elv.  66), 


KMB.VTHI.  Concomitants  to  Valiim ty  ok  Oontkact.. 
proportv  „,  u  g„i„g  ,„,„,,  „„j  „„^|,^  „^^,„   j^^^,  ^,^_^  i,^^^^ 
of  II...  ..I.j.rt,  a»  aBu,r..t  ln«  ,.,vd.lu,-,  if  ,l„.v  ,„,,u„.s,,,l  ,„  »„,!, 

liub.l,l„.»  pr„,,,Hv  i„,,„T,,l  i„  „,  a„i„^,  "^ 

li..t  n.  ..x.cutor  i»  ,,,uil«l  ^.,,,,,ulu   ,„  ,.|,„        |,„  ,,  , 

.-.lat..  with  r,.«i,„„ail.il,lv   for  ,|„,  r.mlini,.. t       1 

Aud  a  Ilk,.  a.,«a.k  applic.,  ,u  ,.„  o.c.utor  «■„,  ,l,„uld  ,,,k  ,„ 

r      !^        ■',•         ''"'"''  "'■  ""■  ''"'"™"'--     ^Vh,...,  ,l,„r,.f„r,., 
1."    'x™.  („■■»„.  a  ,™,.u„,,  ,vhn«o  ;,„ar,.,„,..  «„,  d,.l,.r,„,i„.d  l,y 

0  «  ,  d  up  1,1.  ,.,„„.    ,„.,„<,  „„„  „„      „.„„„„„,,  ^,^  ^  .^ 

..'.t  In.  .upp„Tl„d  I,,  „.„  (;,„i,.l,  and  ,ku  i„  .,,;„  „1  ,    ' t^ 

2>.-...«.,a.nt  ,„,„  wl,i,.l,  „..,  had  .i,,.,-.!  Lu,  „vid..,„„,d  b 

I  ,    li      ';"',''  "'    """""'"■"  """'"■•'  '-'  '•  -'"  -N"«...sb.d  ,hn 
""l'.l.l>.  tl..-  >..n,-..ul  K.l.ira„t.v  uul  baw„^-  b by  ,.,■,„,„  „r  th,. 

t  l».  how,  V...-   possible  for  a  prio,-  .„,i,,a„,  i„.,,.|,„„  ,„  ,.       „,;,.,  , 
....!,'    ..  b.  biiidni,.  „p„„  ,h.  ,,„r.,„„  ,„  ,vh..,„  ,1.,  ,,„,„.,,,  i^  thai 

"";!^;  I'^-'  ' "  "-.»1>..-«1  l.y  til.  oiigiiiaJ  ™iili-ac.,ur 

"l.-iv  ,h,,vl„,o,  prop.rt,v,  .•ith.,-  .,„,ii„,abl.  „,■  „„„abl,.  ■- 
d..po«.d  of  w,th  notice  of  a  prior  .oi.tra,..  .iit.red  lulo  by  'th  , 
per.™  d.p„.„,„f  i,  f„,  i„  „,,  i„  ,  ,„,,;^„,„^  ,__^____^     ;,_^^  ^ 

::^Zii  "•"  ""•"  ■""■^"  ■™-'-  "'■  -— •"  '■■■™'  --« .^ 
JZiZr  T '""""  7'" "'  '"■■-■""■■'"■ """  ("' '»-'  - " 

ii<  uvvai  n\U-  ,  where  a  muii  hv  sih  r,r  nnri.!.,.. 
ro„.  aiiot  ..,     with  knowleJ,.  of  a  p'roviou,,  oont'ra.t    E 
and  lor  valuable  c„„,id,.ratio,.  mad,,  by  him  witli  a  third  per.on 
to  .1.0  and  to  employ  the  property  for  a  particuJar  p.irpo*   in   i' 
-p,:..h.    inaiiiior,  tho  acquiror  »b„„  „„t,  L  the  n.at^  JI  ^ 
h   til   d  p,.,.„„,  11,  „,„„„„„  ,„  „,„  ^„„„^^,^  ^,^^  in™,„i,„,,  J, 

:;» ;;:;n::u:"^'"^  '"^  ^-^^^'^  "■  ^  ■-■■""  -  """-"'^  - 

But  thi.s  l.ul.^  -although  applicable  alike  i,i  ge,„.ral  to  ,u„vabl,. 
,,,Kl,„„,i„v„bl,^  property,  and  recognised  .iiuradoptcd  al    e  b 
the  English  a,,^  the  Dominion  law-may,  in  common  with  othjl 

z:  1;i'"f f" '"  T'^r  '"-'•" '""-  "p^'-'  ^^ 

sianets.     lini*.  lor  cxamplL--iu  tho  case  of  mov 


-irnrtd 
iiii'identsj  Ui 


thin 


;  property- 


iO  i»u 


■  Hunk  V.  dark  (iyioj,  XLIU.  S.  C.   K.  289. 


1^ 


EtniiM.! 
i(>n«idfrati(i 
Ckilty.  3«, 


Tii«  L.w  ()►  .SiMM.«  Co.'«T«*i-ri. 

.™.™.;:,;:;';';::.;;:ri::;.r''''~'''' "■""'"" 

A^ruin,  It   m  u   .i,|ic  |.ri.i»fwiti,i|,  ,,j    i,,,,    ,i,„,     .  ., 


alt. 


'gr 


IT  past 


N«tt(i-.>uf 

L-otiBKUiratiou. 

Chitty. 

Valid  c<m. 
■tderatii^na. 
Ohitty.  23. 


I „„      .       ,  u'liiiilli   ni   I,,-  iiN|iliculjon,  I  iiTi.  hat 


IB  a  ■■ir.uni.ta.,,,.  wlil,.!,,  if  ,1,,,,.  |„.  ,„|,„,,  l,,.J ■'    '"'7"»  '»" 

;":-:"r^""' -  ^--■■'■-o-h,,.  "::::;:;■  ;:r'7;:- 

.  ntlv,  how.v.r.  apart  horn  mrh  conoborativ,.  ..vid,,,  .   ,1,    " 
..drratio,,,  ,.v,.u  if  lotallv  i„ad,.q,,Ht,.    u-ill  l' ad     d      l'      "   '""' 
to  support   a   cou,.a., .      TI,u..' i„     h       ,      1  "'''■'' ;""""■'" 
Morua„(.,  i„  „.|,ich  a..,„„  „,,»  .„  u.l      ,        ,  """■'   " 

on  an  agr,v,„.„.  t„  p,,v  fu,-  ,.  ,„„,,.  ,.,    h    ,,  ,  a  Jr""''"" 

nail  f„...,v...,,,ai,  „.  „„.  ,,„..,, , ,  ,„,„,;:  ^,1     ■':;;;  j' 

cam,.,  ihor.  boing  Ihirtv-Uvo  nails  i„  ,|„.  „i,J„    ,  ' 

^)  lh,„ki,„y.   f„,„„  ,1,38,    5  51.  4  jy'-j  , 

H  M.  4  W,  405  (.„  KaBli.h*c.„)    '"'•«•  ™3;  bat  .„  r/„/,  ,,  r,w„„,,„„ 
{»;  fl.  B.  15  Cr.  ll.i  1  Lev    ill.      '      "'  *-  ''■"■>  "»■ 


■■■^r^ 


E«rVT,.,.  rnN,OM,T,VT,  T,.  V„.„„T,   <„    CmvtH.CT, 


Hydo,  J.,  thi.  jury,  on  hi>  di 


HI  dnfiitlj^i'M.      1 


horw,  1'8, 
ronlrnil  in  thin 
wa«  uriiTWurdi) . 
•liull  fiiiill   in  III,.  ,1„.| 
|>l«inlill  Imd  juilniji,. 


lirccdon,  (mvu  ih,.  r,»l  vnli,.-  ,f  ,h,. 


t  is  til  bl'  c'ulli.<  t.><l,  I 


■i>*'  ivn.  ron.id.T,,!  valid,  for  it 


iKiw.v.'r.  I,.  .1  i|,„ 


luulioM  ti,  ih,.  t' 


iiiiC'i'i"  llicr.' 


Iiimtioii,  whirli  fi 


icm  HI  air,.»t  of  jiiil^-nnTil.  |'„r  ,i 
■i"t,'  oviTnilid,  th.i 


Aga 


that  ihiTi    uwv  I 


ill  i|"iti'  iiiil.m.  iihlii. 


I  pnh.jpl;.  „nd 


lakiiif;^  of 


SOlIif  otli 


I  foliliaci   ll„.  Lun.idfial 


ai'ontruil  I  n-ill  ^|, 


!■  coft.ti-m-t. 


li- 


on rmthoril  V 
ion  fur  whiili  i»  th 


'   0„IUl,.r.l 
,    ■■■lilttl'a.  !• 


I'f  tlin  Word 


'  you  one  liundi'i'd 


I  w.ll  niiik..  MUihiindTOli 


»  i'oni|)l|.ti>  l,.i;ill 


poiiriilH ' 


.  in  cvcrv  gi'iiHo 


Uul  such  lollaliTiil  lont 
n,'  fll,.,!  „f  , 


iwl»nm»i  Ironillii.ir 


old  In- 


llli'n'N    |(, 


liarl  by  IIOO: 


liltenil 
'  fli. 


very  n  'turn  In 


id  til. 


roMtrai't  a.«  ih„t  aU,i 

I •rii<>iiji'i,ii  1,111  (,r  ll... 


ilHIanivd 


llii»  mil  would  bl'  bv  i 


"MiutiiiK  11  coni'uiTciil  and 
Sili'li  lollatiral  I 


I Ill 


'  "uiiinil  mid  usual 


Vila-  llll 


colIatiTaJ  I'oiilriii't. 


"lain  loiiliai'l  anil  imi  I,, 


i''T'r;'  "''' ''■■  I""' "f  ■'" 'I- -...  I    „„;; 

Ire  cliarly  slunvti,  '  "  "'"^' 

Any  laxily  on  tb™r  ,,ui„,.s  „.„uld  Liiablo  parlirH  lo  ,..,,,„.  f, 
.1-  ful   perfoniiani,.  or  i,,„  .,,,|i,„„.„„  of  ,.J,r  r,  1     :  ™ 

::'"'■"  ',"•",>■  "■";■■• "-' "- p.H,.iiy  ,vouid  :: ,  t 

"1   .-.•urn,,  1  ,„  „,„t„„,ity  „f  w,i,i.,„  ,„nli,..„  bv  „,,ki,„    ,; 
«.bli.  to  vary  tbi.„i  by  ,,u.g|.,ti,|.  tl„.  „,ci,„„n,,,  „f  v  . .  '    :  1    ,'      , 
OBn'oniwil,  rolaliiiK  i„  ,1,,,  ■  ■  vialiaj  ,  „li,„,  ,„| 


Vi     //,-,//,„ 


«ilbjr(.|-niii|t(,r 

■  1 1!" J'  A    c  ;)a,  ,,( 
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i^Utute  of 
Kmuda. 
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I'oiitnicts  Tplathiff  to  land  ,  '  1.5  CuntractH     not    to  be  jK-rformed 

lartiiorsiiip  to  dial  in  land  la           witliin  a  year ]; 

Nwessity   for  niutualifv   in   i-on-  WK^i-  .-^  . 

m  s  tl.c,.c,„  .poc.1,.,1  ,„  „„,..,.  u,  l„.  valul  ,uu.t  b..  .vdu^d  intc, 
wr.tmg  This  „,.„„„  onauts  "that  „„  action  shall  ho  brought 
^vhe,•..b3•  to  ohargo  ony  oxocutor  or  «l,n,nislrator  upon  any  spcrial 
prom,«.  to  at.sw.r  dan...^...,  out  of  hi,  owu  ostatc,  oi-  MtVr.bv  to 
clmrgc  tho  d.f.uda,,,  upon  „„y  ,p„.i,a  ,„„,„;,,  ,„  „„,„,^,^.  ,._,_,•  „_,, 
'l.'M,  default  or  „„s<,arri„go  of  another  ,,..rson  or  to  chars-e  anv 
porso,,  „po„  any  aR:r...,„o„t  ,uad,.  in  .o„,id,.ration  of  marriage 
..r  upon  „,,v  .ontraut  or  „ah,  of  lands,  tou,.„,onl.s  and  horedira- 
■Mon U  „r  ,„,v  M.tmvsl  iu  or  .on.vrnins  Hum,;  or  upon  any  agro,- 

act  on  .hall  be  hroushl,  or  so.no  ,„,.„,orandum  or  not^  thoroof 
shall  be  in  wr.t.ng,  „„d  siguod  by  ,hn  party  to  bo  ..harRod  tboro- 
w.th  or  somo  othor  por,on  tborounto  by  him  lawfully  authorised  " 
It  may  bo  obsen-.n!  KenoraUy  of  this  seotion  that  the  eases  in 
wh.eh  the  Court  has  nv|n,r.Hl  proof  „f  „n  agn^n.ent  in  writing 
";,;.„'J;™"  "'"•■ '  "'"  "«'■'■"■"■"'  l-  ^-n  „,„de  ,be  subject  of  an 

bvTh"'^  '!"'f°"''  "  ""''  '"  '"■""*''"  "I'""  "">■  ™"'™'''  '-P^ified 
nl,„l;;      ,',    '"  """''""'y  •"  l'™^-  H"'  ■■^'""'■lee  or  a  written 


party  oharged. 

But,  on  the  othor  band,  the  words 
whereby  to  ohar 


une 


against    the 


sueh  action  shall  be  liroughl 


(t)  29  Car.   tf.  ,..  3. 
of  Canada. 


■  Ufi  notion  shall  he  brought 
the  agreement  upon  which 
'  do  not  render  it  necessary 

Thi.  Art  i,  „l  ,<.n,™l  application  in  u,„  no„i„i„„ 


Thb  Statute  of  Frauds. 

to  prove  an  agrooment  in  writing  in  cases  whoro  it  i,  not  the 
subject  of  the  au,t,  b,u  co,u,.»  only  oollatorallj-  in  evidence  („„) 

Agam,  so  mnoh  of  th,.  soe.ion  as  relale.  to  a  note  or  memo- 
randum to  answer  for  the  debt,  default  or  miscarriage  of  another 
makes  ,t  an  essent.al  to  validity  for  the  writing  to  J.selosc  upon 
the    ao  of  ,t    l.e  consideration  for  the  pron.ise  (/„.     U„t  this  i, 
no    longer    obhgatory,    it    being    provid.nl    bv    sect.    :i    of    the 
Mcrcant.lo  Law  Amendment  Act,  18,-,6  (19  &  30  Vict    e    971 
^wlueh  ,t  ,s  believed  applies  by  in.plication  to  the  Dominion  of 
Unada),,ha.,      N„spe<:ialpromiM.     .      .      .     being  in  writing 
and  s,g„cd  by  the  party  ,.,  b,-  .-barged  thercwi.h,  of  some  o.her 
person   by  h,m  thereunto   lawfully   authorised,  sbnll  be  dcen.ed 
mvahd    o  support  an  ac.ion,  suit  or  other  pro-ceding  ,o  charge  the 
person   by  when,  such  pro.ni,^.  shall  have  been  nnde  bv  reason 
only  thai  the  consideration  for  such  promise  does  not  appear  in 
wnting,  or  by  necessary  i„fere„„.  from  a  written  do,un,cnt  "  M 
The  agree,„ent  made  in  consideration  of  .narriagc,  referred  to  in 
.be  Siatutc  of  Frauds,  applies  ,o  a  promi.se  or  agrcen.ent  by  one 

'"■'''""'"  ™"» ™"""  "■  "  """-nagc  by  another,  and  do,.  ,„,t 

apply  to  the  marriage  contract  ilsell.     Thcrrfore    a  promise  of 
tuarr.age  is  binding  although  by  parol 

.\gain  so  much  of  the  fourth  section  of  the  statute  as  relates  to 
land  applies  not  merely  to  contracts  clative  to  booses  or  lands  in 
Itc  ordinary  accvptation  of  those  terms,  bul  also  to  all  o.ree- 
liicnts  the  subjcct-iiialt,.r  of  which  partakes  of  the  realtv  Where 
liicrefore,  anything  is  done  which  subslantiallv  amounts  ,o  a  sab' 
or  parting  with  an  interest  in  land,  the  ease  is  within  th,-  statute 
it  should,  however,  be  remeinbced  , ha,  a  parol  agreccen,  for  a 
sal,  of  lands  ,«  ,u,  actual  c„ntn.et,  although  owing  to  It  being 
wi  bin  he  fourth  s,.,.„on  of  th,-  .Statu!,,  of  Frau,ls  it  cannot  b^ 
,ntor,ed  as  such   in  an  a<'ti,m   broutdil    bv  ,,th,.r  ol  tlw  parti,-. 

The  .Statute  of  Frauds  do,-,  not  say  that  a  ,o,„ra,t  bv  parol 
IS  void  It  merely  says  that  "  „o  action  shall  he  brongh,  "  to'enforco 
..  without  writing.  ■!■]„-  n.iting  is  not  r,ypiii,-d  and  ,lo,-s  i,„t 
constitnt,.  one  of  th,-  so ,ni,i.s  „f  ,|„.  contract,  it,  i,  ne-relv  evi- 


Chitty,  8-2. 
fl6«. 


Agreement  in 
coiiHiderutiou 
of  rnan-iitgc. 


rpUtiuif  to 
la  ml. 
Chittv.  Sf. 


"""/    (IHMII,    12    KiL-r.    ,-,|;j;     (Ir 


*,l-<7fi),   i    tj.    H.    h.  at 


,"«)  S. 
<h-ltfHh  \ 
i  HI.  503. 

the  law  on  tilt-  point  in  ^,ipsti,ti,.  '  "^    '  "ny  .imirafi-iy  f 

7  {.'■'j^".!"   •'"."I'l'li-^t"'"  "f  <h,i"  "t.lut,.,   «»,    //„,,„,   V.    MUr-krll 
7B  i:.  T.  709,(;.  A      °'''"°        '"■'  '"""•"^  '»  "'"""  '■   rhimJ,,'; 


lil. 


a  pnur- 
nmst  do 

,■.  Il,„ii,. 

-X(iresi.i,s 

(1S59), 
(18»7), 
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Partnenhip 
to  dee]  ill 


Nocewtity  for 
mutualitT. 


Inchoate 

a(rre-'Tiipiit« 
in  writing. 


The  Law  op  Simi-ie  OnvTiiArTs. 

denco  against  the  other  party  to  it,  and  a  writing  sufficient  to 
prove  it  may  be  signed  after  the  agreement  is  made  at  any  limo 
111  fore  action  brought. 

Where,  therefore,  a  reprcsantation  as  to  a  contract  is  made  in 
good  faith  and  upon  reasonable  grounds  for  believing  and  making 
It,  the  fact  that  such  a  contract  is  unenforceable  in  law  does  not 
make  if  any  thi,'  less  a  cniitract  or  cntiUe  a  party  who  by  reason 
of  such  representation  has  sustained  loss  to  sue  the  person  who 
made  the  representation  for  deceit  or  fraud  (d). 

Moreover,  an  agreement  though  unenforceable  under  the  statute 
may  give  rise  to  a  valid  claim  on  a  qutmtum  mendt  (<ld). 

Again,  the  Statute  of  Frauds  does  not  apply  to  a  partnership 
formed  by  parol  agreement  for  the  purpose  of  dealing  in  land, 
the  doctrine  of  equitable  conversion,  whereby  everything  per- 
taining to  a  firm  of  partners  mnat  be  sold  and  eonvertod  into 
money  in  ordei'  to  effect  a  winding-up  of  the  partnership,  applying 
in  such  a  ease.  Consul uently,  the  proceeds  of  the  sale  of  the 
land,  and  not  the  subject -matter  sold,  constitute  the  assets.  And 
as  a  partnership  may  always  be  proved  by  parol,  should  it  turn 
out  that  the  assets  .onsist  of  Uunb  or  interests  in  land  bought  for 
the  purpose  of  being  sold  again,  su.li  lands  will  Iw  tri'uted  „,s  any 
other  property  not  coming  within  the  statute  (e). 

And,  generally,  in  discussing  this  subject  it  should  be  remem- 
bered that  the  Statute  of  Frauds  is  a  weapon  of  ilefenee,  not. 
offence,  and  is  not  designed  to,  and  does  not,  make  any  signed 
instrument  a  valid  eoiitraet  merely  by  reason  of  the  signature 
if  it  be  not  such  according  to  the  good  faith  ond  real  indention 
of  the  parties  'J\  Theivfore,  a  contract  is  not  necessarily  within 
the  statute  merely  because  certain  of  the  terms  thereof  have  been 
reduced  info  a  writing  which,  without  more,  would  have  been 
sufficient  to  fulfil  the  conditions  required  by  the  Statute  of  Frauds 
were  there  nothing  outside  these  lerma  to  tiie  contrary. 

But  if  in  fact  tliere  were  other  matters,  within  the  contemplation 
of  both,  as  to  which  neither  of  the  parties  were  nd  idem,  the.  con- 
tract remains  inchoate  and  is  not  necessarily  binding  upon  either, 
although  it  might  oth.Twise  fulfil  the  requirements  of  the  statute. 
Or,  in  other  words,  the  obseivation  so  often  made  that  a  contract 
established  by  letters 
wrote  these  letters,  did  not  imagine  that  th 


,>  sometimes  bind  parties  who.  when  the 


the  te 


'rms  0 


if  the 


agrecmcMI   bv  which  ih 


ley  were  linally  settlin 


hev   Mile  to  be  hound. 


•l.'S ^'.'Z'""  ''   '''"'"'  ■""'"'  '■'"""""■•■  """"/'■'■'■"<«„  Cn. 
»d)  '•'III'"''}  V.   r^,rr,  (1876),  1  q.  B.  D.  284.  at  p.  2S9 
(«)   Arrh.Md  v.   Me\„h„m„  (1S99).  XXI.V.  S.  C.    ft    564 
(^)  .Irrri,  v.  Htrnlgf  (1873),  L.   B.  8  Oh.  App.  351,  at  p 


'IS99),    XXX. 


Tiii:  SriTiTn  Of  I-'i„,  ,„ 

lubjoouo  the  qualilicotion  that  ^n 

'o  be  hold  established,  Znt  t^"'     V- ','"  ""^'^  "'"'"'''  ""Sht 

were  other  e„„diti„„s  „,  ,  „  ,  ^.,,  j  f "  "f""  'I-  ^-l-  ti.at  the™ 
those  expressed  in  the  h-tte  .  I  f  °'"T  ^"^""'^  "'"1  ''™id..s 
"»"  onlr,  and  ^ithnnt    hX    '    "7' r'' '"  ° ''"''' "^  "'■f^'"''- 

""•''"•of,. huJin,, „,;;:'.  ^'';"'"^  "h'-'-b  '!„.  partiet  h„d 

«"'.   ""    the   oth,.r   h„„d:    if   „,!    L 
.■xehaiiKed  between  Ih,.  parties  .„„       ,  '   ""    """"'    ''"'""'""I*  Ca»„r  . 

'  ™.  as  £ulHJ,i„„  the  req'i        ;!'„•;  ■;''  '" > ,r  other  of  ^ZZ„ 

alJ  the  term,  whieh  were  with,^  ,h  ' ""'"°  °''"™«'3' <^™'ain  """"*■ 

'"""  "hen  the.v  entered  i„    '  h         ™"''"'f'»"'"'  of  both  at  the 

P'^mlrnti^  for  either,  and    b     1  !'     T '  ""''"  ''  '^"  ™  '<««•' 

■■'-oof  the  a,-reen,en,   sent:      ifr.h,  "'''"•""  ^"«''«^  P™for,„- 

,    As  regards  the  appliea,;„    of  »!;'"'    ■'""■'■  "'  ""'^'""■■'  ('<>■ 

I-  P.-rfor,„ed  with-!  th!     ;      '„";"'""^  ">  '"n'raets    -not  to  Co„.™„« 

'boreof,"  it  n,a,v  be  sneeinX  '  ,    '  j    1'  ■""    ^'""'   "'"  "'ak."R  fomi"-,.. 

:'p'>';'-"'.v  .0  those  ..:™;x^:/"' "- ','«..-  of ....  ^itt-^- 

'"  'vhieh  it  appears  to  l„.  ,i,„       J        ""  •y'-^''b-  »(.p„l.ilrd,  or  CW»y.  "i. 
eolleeted  f,o„,  ||„.  „,,ns  „f         '""'"'"'""'li'is  of  the  p„rti„,,  „, 

Porforn,ed,  that  is.  eon.pleted   rthi:';';;";"";'  ""T  "'"  '""  "   - 
n-xt  ensuing  after  the  agrevn  e,  "  ™'™''"''  '"""'bs 

Honee,  eases  dependin      ,  "'''  '"'"  (')■ 

"oH.appeni„thecL::f:  ?;  :;.;::;;;:?•  "'■''-""^"  '-^'^  -  -^^ 

a™  not  within  the  statute,  fri:"'   ™r'''°  "' '''^  "8roe„,ent 

"'  wb.ch  it  is  possihle  for  th       ho         ''" ''™ '"  "Sfooments 

;v.Ai„a,year.  even  though  i     nay  all"     '■"'/"  ""^  P^-'f"™'^'' 
formanee  extended  over  a^n^l;  '    „ f"  "'  "  f""'  "'at  the  per- 

Bnt  an  agree.nent  for  ,,  veer's  1"      , 
'l"""t  day.  being  „  eontraei  no,  to  be  o'e,  r'  '"'"""'''"'"  ""  "  "'''"^- 
niust  be  in  writing  (/).  P«f„r,„ed  within  th,.  year, 

Tbr.refore,  no  aetion  ea.,  1, .        •       ■ 
v.;rbal  eontraet  n.ade  on  the  4,h"oM7""'r  '"''  """  '"■""^''  »'  » 
otber  eontraetual  obligation  to  "  ■■-'"■■"  "orvic-e  or 

following  (f).  ^■"""'  ">  '■""'■"'■noe  on  the  30th  of  .Juno 

But  a  general  hiring  of  a  serv,n,    .1  ■  :    , 
;--'-<;d  as  a  hiring  for  a  yea,  ::^;:  '^  ,  ^  f"'-'  -'■  •» 
lively  „Ie„= """"".'™r  to  year  so 
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and  n.'ed  not  be  in  wri 


■  plea.sf 


opei 


itin?-     Though,  if 


as  a  yearly  h 
eunlrael  be  for 


""«"-   (IS79,,    l,\,."r''D."?i?''    '    "•   ^     '"     •■'■':    -  »l...    „, 


iring 
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Whit  !•  a 
Huffirieiit 
agreement  in 
writing. 


ihiiii  11  juur,  thi>  fact  that  it  is  dcfeaBible  within  the  ye»r  will  not 
tako  it  out  of  the  operation  of  the  statuto  (I). 

To  satisfy  tho  statuli'  the  aRi^emcnt  upon  which  the  action  is 
brought,  or  som<>  memorandum  nr  note  thereof,  must  bo  in  writing 
and  signed  by  the  party  to  be  charged,  or  some  other  person  there- 
unto by  him  lawfully  authorised,  and  must  in  addition  sufficiently 
set  out  the  agreement  between  the  parties  (m\  though,  as  already 
stated,  it  is  not  necessary  that  the  consideration  should  appear  in 
the  writing. 

The  statute  is  not  sutHcientlv  satisfied  by  a  letter  from  one  of 
the  ooiifractiu;,'  partiis  iidmilliiig  thst  he  made  a  parol  agreement 
bill,  not  Kotting  out  its  terms  (»\ 

Nor  will  a  letter  euniplHinine  of  the  uoii-;irrivul  of  goods,  or  of 
;u  Heteel  ill  their  quality  (0  ,  constitute  11  sulficient  memorandum, 
iind  I!  liki  iiile  ii|pplieB  M  ii  eontraet  drawn  up  but  not  signed  (p 

ll  is  not.  however.  e«s,'ntial  lo  validity  for  all  the  terms  or 
iieeossary  parts  of  the  at'ieeiliellt  lo  be  eoutiiined  in  11  single  paper 
nr  iloeumeiil .  The  stulule  eiiails  only  that  they  shall  be  in  writinp, 
and  does  iiol  require  them  to  be  included  in  a  single  instrnment. 
It  is  therefore  a  luafier  of  common  usage  to  establish  contracts 
by  the  evidence  of  several  writings,  nor  need  these  writings  bo 
eontcmporaneous  with  Iho  contract  (7),  or  in  other  words,  "  when 
a  contract  in  writing  or  note  exists  which  binds  one  party,  any 
subsequent  note  in  writing  signed  by  the  other  is  sufficient  to  bind 
him,  provided  it  either  contains  in  itself  the  terms  of  the  contract, 
or  refers  to  any  writing  which  contains  them"  (r).  The  docu- 
ments must,  however,  for  validity,  be  connected  or  plainly 
refer  to  each  other  either  by  their  contents  or  by  the  context;  mere 
connection  by  parol  will  not  suffice  (s^ . 

The  statute  do*'S  not  require  a  formal  agreement  of  technical 
precision;  anything  under  the  hand  of  the  party  stating  that  he 
has  entered  into  the  agreement,  and  showing  the  terms  thereof,  wiu 
suffice  (().  Thus  an  agreement  annexed  to  conditions  of  sale  at  a 
sale  by  auction  to  which  the  plaintiff  (an  illiterate  person)  had 
put  his  mark,  stating  that  ho  had  purchased  from  the  defendant. 


lufflco,  see  Fmt  i  Co.,  Ltd.,  [1898]  2  CJi.  S56,  at 


(0  Daif^y  V.  Sha.^nnu  (1879),  4  Er.  Div.  81 ;  note  judgment  of  Hawkini,  J., 
at  p.  84. 

(ffl)  As   to  what  wii: 

''(")  Sw  Stfnmd  V.  Ml  :lr  (!721),  Prer.  Chan.  360;  thi<  case  i«  refernni 
to  in  .W»,a;.o„  v.   Aldem,,   (1683),  8  A.  C.  at  p.  478,  H.  L.  (E.). 
(o)  J,i-he,   V.  lto»»^.  (1860),  3  Ex.  Rep.  625. 


(p)  Sni-'i 


lIunUKiifiM  (.lord)   (1S34).  1  C.  M.  4  B.  20. 


(,)  Ridrimil  V.   WlMilun  (18.K),  6  M.   I,.   C 


(r)   IM'"-!'   V.    Hirtr/i, 


cited  with  appro' 


?al  in  Ciivr  v,  HaHl, 


(1835),   3   All.   A.    v..   Lord   Dcnman,  at  p.   371 


(•)  Cm, 


(()  ffannderao}t  ' 


Pmrll  (18l)«).  I..  R.  4  C.  P.  123 


18811.  7  (J.  B.  D.  at  p.  128. 


(ISOIl),  8  B.  S  P.  838, 


TiiK  .St,vii;te  of  Tin,  „,, 

in  writing  within  .he  fott «  „„  oTh     l'  ''""•'.-^"'--ndum 

Moreover,  althoaeh  oarnl       ^  '  """'"'  l"  ' 

to  connect  o;,oexteLre  "":':""  """"'  •"'  ""'""""J  -'h" 
le«.  even  in  the  c.  of       trX:  .«:';;'"  °'':™"""*'  "^^■-'- 
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()ortv'  Act^ 


I  parent 24 
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PlirUea 

to  oontractK. 
Chitty, 


lofosta. 
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Ai.j.  |>iirrii's  111'  I'lill  iiffr  ami  I'miacilv  aiv  nipublo  of  tmimnit 
cotiffiihimii :  (oiisiHjucutlx,  givon  the  oilier  eonilitioiis  desiJi'ratt'<l 
III  iliu-  iiiiliiil  (Itlinitinn,  the  roiitim-ts  ml. Toil  into  bv  ihoiit  ore 
eupublo  of  Uyiil  t'nfoitx-mL'nt . 

As  iTgarils  infants,  tho  RtMirral  tlirory  of  the  Eritish  common 
law  i<  that  ibcro  arc  souu'  I't'W  cuntraetH  ^nol  a  great  many)  which 
lire  nbsoluti'ly  void  because  undor  no  ciicunistances  can  thoy 
possibly  hi'  for  the  bonotit  of  the  infant— as,  for  oxaniplo,  a  bond 
with  prnahics.  Thi'  great  bulk  of  infants'  contracts  arc,  how- 
ever, only  voidable.  By  which  is  meant  that  when  an  infant 
comes  of  ngi'  he  can  elect  either  to  affirm  or  to  disaffirm  the  con- 
tract .  If  he  iloea  nothing  within  a  reasonable  time  after  he  attains 
iwentv-oiu-  the  presumption  i«  thai  he  has  affirmed  the  contract. 
The  contract  is  binding,  and  has  been  binding  ou  him  ever 
f^ince  he  attained  his  niajority,  unless  he  pIiows  the  contrary  by 
repudiating  it  within  a  reasonable  time*^//;.  The  only  contracts 
absolutely  biiuliug  upon  an  infant  at  coiiiuiou  law  are  those  which 
he  enterh  into  for  n'Tcssajie^.  ami  for  those  matters  which  he  is 
bound  to  do  by  law  (:). 


(V)   Hep   Efl.rnrih  V.   rfutrr.\\mZ\  A.  0.  SfiO,  II.   L.   (E.). 

(z')  Kfiue  V.  Hoijcuit  (179.5),  2  l£y.  Blackatone,  512;  bw  Comyn'ft  Dipert. 
lil.  Infant;  Yin.  Abr.  tit.  Infanbi.  "An  infant  mny  bind  himpelfe  to  pay 
for  his  nfiC-wary  meat,  driiiko,  ajiparell.  ne<eflsary  physii^ke,  and  such  other 
nrcoi'i'aric';,  and  likcwi-*  for  his  jrood  tc-afhinp;  or  instruction,  whereby  he  may 
profit  hiniHpIfo  afterwards;  but  if  he  bind  hmiwtfe  in  an  obligation  or  other 
writing  with  a  pcnaltv  for  the  payment  of  any  of  thesf.  that  obligation  Bhall 
not  hind  bun.  .\Im>  other  thinps  of  ner..  itv  sliall  bind  him,  aa  n  prosentation 
to  a  bfii.'fiLc,  fctr  otherwise  the  lapse  «liji!l  inrur  against  him.  Also  if  an 
infant  be  sin  rxcrutor  upon  payment  of  iniy  debt  »liif»  in  the  t^-stator,  hn  may 
make  an  awmittancp:  bnt  in  that  ea^^c  a  release  without  payment  ia  void,  and 
rrr-nprnlK-    what  nn   Infiint    i-   h-';nv.!    to  d"  bv  Isw   tljp  "fimr.  ahall    bind  hin;  " 
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i-..    And  n,l™  h,.  ,„.„u.  ,1,,,,.  two  .i,in«,  ,,.e„„n„t  ,neo«.,l  (/! 

tho  ground  of  intoxictio,,,  the.  .,  a  ai.t^:.r^:^Z 
"ot  requtn.  an  actual  „«r«.n,ent  between  the  parties, ""tilpll 

<■■  110,  ..  165,   1  Geo.  V   '.  M    f  89    lltj^i",?   ^^''f  ;)'"■  ''•  S-  <-'•,  1906 

Kent',  Comm.,  12th  «].,  vol!  2    p    «      'fJ    L?,  "■  ^™'  T;  'l-:    »«    •!» 
Uoo.  V.  c.  28,  i.  89  ■•  ""''  "■  ""•  »■  165;   l-'nd  Titl™  Act  (Out.),  1 

M.'2vv''.V62t'  '^°'°''  "'■  '■  "■  •"•   «"  «»"  '■■  «"•»»  (18«).  13 
^d)  S<»  .J^  Jf.!a,„,  ,.  .6„,„  (18,3,^  L.  B.  8  Ei.  132. 
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Chltty, 
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a  contract  from  ihi-  L-ircuiusiKiu  t>K.  In  fuel  the  law  makes  tbo 
oontrart  for  tho  parties.  ThuR,  in  actions  for  money  had  and 
receivid  lo  tin-  pluintiHti  iiw,  or  money  paid  hy  him  to  the  defrn- 
dant's  une,  iho  uctioii  niiiy  li<-  nj^Hiiiftt  tho  ilfFcndant.  own  though 
he  may  have  protcKtrd  affain(*t  hurh  n  contract.  So  a  tradesman 
who  Biijiplirs  a  diintkcii  niuti  with  niK'fHsurit's  may  recover  the 
price  of  them  if  the  party  keeps  them  when  he  becomes  sober, 
ultliuugh  u  count  fur  goods  bargained  and  sold  would  fail. 

By  the  common  law  of  England  a  married  woman  is  incapable 
of  entering  into  a  contract  on  Iht  own  behalf  during  coverture. 
But  hy  ptatute  iier  contruoUial  powers  ure  now  those  of  a  feme 
xolr.  Miuriage  at  the  present  da\ .  at  least  in  the  eye  of  the  law, 
muet  therefore  be  regarded  uh:  — 

(a)  The  voluntary  union  for  life  of  one  man  with  one  woman 
to  the  exclusion  of     '  othors;  and 

(b)  As  a  collatenil  agreeniont  for  u  partnership,  in  which  each 
of  the  rontracling  parlies  strictly  reserves  (o  himself  or  herself 
the  control  over  all  )>roperty  not  actually  dealt  with  by  the 
settlements  made  in  consideration  of  the  marriage. 

The  following,  inter  alia,  arc  provincial  statutes  dealing  with 
the  property  of  married  women:  — 

British  Columbia. 
The  Married  Women's  Property  Act  (R.  S.  1897,  c.  130). 

Manitoba. 
The  Married  Women's  Property  Act,  1900  (63  &  64  Vict.  c.  27). 

Netv  Bnimunck. 
The  Married  Women's  Property  Act  (Consolidated  Statutes), 
1903,  Vol.  I.  c.  78. 

Amended  by  6  Edw.  VII.  c.  9,  intituled  "  An  Act  to  amend 
the  Married  Wom-^n's  Property  Act." 


North-Weet  Territories - 
Married  Women's  (Personal)  Property  Act  (Ordinanoes,  1906, 
c.  47). 

i>}ova  Scotia. 
Married  Women's  Property  Act  (2  R.  S.  1900,  c.  112)  (e). 
Amended  by  3  Edw.  VII.  c.  30  (1904). 

(e)  By  virtae  of  sect.  12  of  thia  Act,  a  promiaaory  note  indoiMd  to  th« 
maker's  wife  can  be  sued  on  b;  the  latter  aeaiiut  her  hariMwd  (ilie/UuU  t. 
Michach  (1900),  XXX.  S.  C.  B.  547). 
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MuTied  Women's  D«d»  Ait  •>  H.  S.  1900 
Amended  by  2  Kdw.  VII.  ,  .  |(  (IfMISi' 
Amended  by  6  Kd« .  VII.  ,.  .V2  (um, 
Amended  by  8  Kd« .  VII.  ,■  t«  'l)M)H 
Amended  by  10  EHw.  VII.  , .  17,  ,    13  (H)ioi 

Ontario. 

0.  "'5)""'    '^°""'"'  "°"'    ^"""  '^"'  "*'*^  («    **■  O.  1897, 
Amended  by  63  Vict.  c.  17,  ,.  ai  n900 

^^T'^TJT"',"  r'""""'  '^'■•'  '«»^  (li-  «•  "■  '««7.  0-  165) 
Amended  by  1  Geo.  V.  ..  I7.  ,.  r)6,  wh.ol,  provide.:- 

SecfoM  ..)  of  the  .M„n-.,1    Women «    Property    ^et    ,. 
Hmende,    by  adding  ,h..r.,„  the  f„ll„,,j,„,  ,.„b-,^,io„    - 

(5    W  hue  a,,y  freehold  hereditament  is  vest.-d  in  a  mor-  Chi«,, «, 

ned  woman  n.s  a  bare  Irii.tee.  -h.    may  eonyey  or 

surrender  the  same  „s  if  .he  „ere  n  feme  ,o/f,  and 

without   her  buKband  .joining  ,n  the  eonyeyance." 

The  principal  Act  i,  „],„  amplified  by  fl  E<lw    VII    e    in 

mt.lu.ed  the_rrandt,lent  Debtor.  Arrest^., ,i,:"  „:..  t^ 

flna/pr"  ''"""""'""'"""■  "»^'"  '- >"  — - 

Saskn/chfwaii. 
Married  Women'a  Property  .\et  ^R.  ,s.  Him),  ,-..  45i 

Votitraet,  of  Wife  bindinfi  Hmlmut. 
As  a  general  rule,  where  a  wife  i,  liyi„g  „.i,h  her  Imaband   the  E««i„. 

presump  ion  is  that  she  ha,  nthority  ,0  Innd  him  by' ^e    ^'^^^°°' 

contract  for  artielen  .uiiable  to  that  station  of  lilV  which  ho  permit,  '^'"'■-  "«■ 

her  to  assume,  but  that  p.,.,„mp,i„„  „,„,.  ,„,  ,.,„„„j  ,,y  1  ™  , 

.hat  she  has  not  sueh  ..uthority;  or,  ,„  other  word.,  the  p„w  r  of 

the  we  liymg  ,vi,h  her  husband  to  ..„ntrae,  for  ...rsJicZZ 

on  the  law  o   priiieipal  .ud  a,en, .     It  is  part  of  that  law,  tla 

the  principals  representation  or  acts  clothe  ,he  agent  with  an 

principal  is  bound  by  the  agent's  acts  within  the  limits  of  that 

e'nZ.    °M        '' ■    ■'  "''^'^  P""™^  '°  '"■"1 "-  husband  here  0 
ZT  "Vu-  "''■''"''"'  """^'"•">-  '"">  "•'"^'>  ">^  '"''band  inyesl. 
her  by  cohabitation.    He  thereby  represent,  her  ,0  tradesmen  a 
being  within  eertain  limits  his  domestic  manager,  and  Hher 
fore  responsible  for  her  contracts  within  the   margin   of  that 
apparent  author.ty.    Nor  will  a  private  reyoeation  of  futhority  o 
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Chittj,  2S3. 


Coolnusta  of 
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It  )ii'ivu(t.>  ii^ji't'onit'iit  lit'lm'cii  IuimIjuh.I  hikI  nit'o  nol  (.'oinrMiuiivjilcil 
to  a  trud,  hiimii  wlio  Iiuh  bct'ii  in  (he  Imhit  of  lioiu'stly  iIihIiiir  \\  itli 
tint  wifit  by  isu|j[i!\  ill-'  iificnMiric-i  for  tli"  I'urnily  in  thi'  urdiiuirv 
coursi'of  (loincbtic  ullniis  atTiit  the  1rail<'^rii.iti'f  right,  to  niy  on  the 
BpituriTit  luilhuril y  of  lh<'  wiff,  Such,  briully,  in  the  geiic/al  rule 
of  lav.  alike  in  Creat  Uriliiih,  (he  Doniinioii  of  C'utmdH,  hiuI  iiUhu 
I'nilecl  StultM  ol"  Amriiiu  (/  , 

But  althoujfh  ilu-  (yr.»uiuiilioii  prima  facie  uri»e»  in  tiueh  a  oam 
of  an  actuul  nufhorit^  impliedly  given  to  Ihi-  wifi!  by  the  husband 
to  pledpp  hift  eredit  for  iietiessaneH  for  tlie  hoiischohl,  that  pro- 
Bumitioi:  may  be  lebutted.  in  euM-a  where  tUr  huf,baiitl  hiis  neither 
actually  nor  iniplii'illy  eonsented  to  the  ageney,  by  priHif  of  an 
arrangenuiit  under  \.hich  a  wubst^mtial  allowanie  has  been  madu 
by  the  husband  to  (he  wife  for  housoliold  expenses  on  Iho  under- 
Btandinj,'  that  whe  whn  not  to  phflgi'  his  erodit.  And  in  such  case 
the  faet  that  u  hufhjitid  iiiul  wife,  each  havin>j  proju'rty,  have  been 
liviTijjf  togetliei-  and  thul  ni'iH-ssariew  have  been  supplied  for  tho 
household  on  the  urdi-is  uf  the  wife,  will  alford  no  evideneo  of  a 
joint  liability  on  the  part  of  the  hnubmid  and  wife  to  pay  for  tho 
nceeHtiaries  so  supplitni  (//). 

-Moreover,  if  a  creditor  eloel  to  muj  a  wife,  living  with  her 
husband,  in  respect  of  a  elaini  for  houwliold  'lecossaiies,  and 
recover  judgment  against  her,  be  must  abide  by  such  election, 
and  cannot  subwcqueiitly  procetxl  against  her  husband  for  the  same 
debt,  the  whole  eaU9<'  of  action  in  cases  of  alternative  liability 
being  exhausted  by  the  recovery  of  a  judgment  against  one  of  tho 
parties  (h).  The  only  safe  rule  when  giving  credit  in  such  cases 
therefore  seems  to  be  for  the  trader  to  make  inquiry,  at  tho  time 
when  the  purchase  is  made,  as  to  whether  or  no  tho  husband  is 
cognizant  of  the  transaction .  Lord  Bramwdl,  discussing  the  ques- 
tion, remarks;  ''Shopkeepers  have  said,  wben  suing  a  husband, 
that  thry  eimld  not  possibly  ask  a  wifp  if  she  had  hia  authority  to 
pledge  bib  eredit-fshe  would  be  offendefl.  An  excellent  reason 
for  not  asking  her,  but  not  for  making  him  pay  "  (i). 

Ail  a  general  proposition,  however,  apart  from  (he  law  of  agency, 
a  eon  has  no  authority  to  bind  his  father  by  his  contracts,  even  for 
ueccssaries.     Legally,  a  ffltlier  who  gives  no  authority  and  enters 


h  ed.,  vol.  2,  p. 
i£a>l  of),  [faOIJ  A.  C. 


.  U6. 


11. 


(/)  S«e  Kent's  Comin., 

{ff)   Morel  T.   fV pHtmorei: . 

(A)   Ibid. 

(i)  Bramwell,  Lord,  in  Colonial  Bank  v.  Tnrfy  *  Williamt  (1890),  16  A.  C. 
267,  at  p.  282.  A  husband  is,  however,  always  liable  for  modica[  and  funeral 
expensea  of  his  wife,  and  raniiot  oharffp  her  wparate  estate  with  such  expenses 
(.Lumben  v.  Mot)!.(fu.,„-nj  (1911),  17  W.  L.  K.  77  (Jfan.);  nnd  pcneraliy,  who- 
ever mukc9  arranj(pmt'nts  for  tho  funeral  of  a  deceased  perron  in  primd  faeie 
liable  for  tho  exp«nse8  thereof  ((1912),  10  B.  de  J.  H). 


bu  imbli.  in  rvBhirl  „l'  il„.  ,i.,i ,  'oniratt  u  dobt,  lio  may 

n.or.l  „hli„.t.o ,  „„    ,,    ,;        ;:  •■"■•-'■'■■■I  i'.-  .     >lu.  .1.-  n,,.. 

d.b„. a„,i .o„.,.,„„,„,,  „„,„ ^ 7, '  ;  ;•»■-  i™ 10  pa,  hi, 

ail,  an  iiitcrnrcUlion  wl.i.l,  ohi      ,       ■  ^  '  "P""  "  P'"'"'"  » 

Ka.ion  u.Am  nor  ::::;r':::;:rr'' '"•'"'' "'"™' "^"- 
-o':',:^;";:;^- ;:!:,:j'"'' - -"  '™,n,it.o<,  b, .  r^.. 

hi.  -on  w„„in  a^      w  „  d  "'""  '■""""'"  """'"  "-V 

"."  !-•  .0  hold  iu„;    ,  ,  '■  f'T  '^'\""  ""■  "'-l-  'onor  of 

'•'■  .Ik.  o.b,.  hand, ;;  ;„ :  i  ::,  ;:,7' "  '-"p---  -rho,.,,, 

fullM-r  in  th,.  „„„.«.  „!■  I,:,  ,  '  I  ''"'"  '■■'  "  »»»  »«  "K""t  for  hi, 
lb.  luinilv  „r  hi,  n,  „,  ■  r*^,  ',,^  ■•"."..;'n,„„.,p„„.d  n.cnbor  of 
principal  (m).  ""'  ''*•■""'  "'^'  ■"■!  of  hia 

!,';'  *'{'  '•  -<"•"  (1838).  U  C.  i  1'    ■.-„ 
Ai-tioii,,  Amumpiit  (U.  n  '     -■"•   '  '^■ 
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Persons  who  uctiuirc  property  und  then  create  a  company  to 
purchasi*  from  them  tho  property  which  thoy  poasosa,  stand  in  a 
fiduciary  position  towards  that  company,  and  must  faithfully  state 
to  tlic  corporation  all  those  facts  and  circumstances  applying  t<. 
tho  property  which  would  influcn.-n  a  pnrctin>*.'r  «hi'n  deciding  on 
the  reasonableness  of  acquiring  it. 

But  where  there  is  full  disclosure,  even  asBuming  thnt  the  price 
paid  by  the  company  is  an  exorbitant  one,  if  all  the  shareholders 
are  perfectly  cognizant  nf  the  circumstanrrM  rind.T  which  the 
eurnpan.)  i«  formed  ami  the  coiidilion«  nf  rhe  purchase,  it  is 
impo«MhIe  sub^rqirntlv  to  .-onten.l  ttmi  (.lie  (niiMtiel inri  i«  tainted 
with  fraud. 

When',  theiefoie.  a  .inaiJ  Mndj.-ute  buught ;.  nnlw;.\  as  a  goinji 
.oueetn.  and  subsequently  sold  it  .-if  „  i^reoHy  enhiuiei'd  price  to  » 
.:oinpany,  whiih  iifterwaids  went  into  liquidttiion,  il  uas  held  that 
the  syndieato  (or  its  aswi^'n.e.s  w»s  mtiiLd  to  nitik  ^m  a  creditor 
of  the  insolvent  company  for  the  amount  of  the  unpaid  balance  of 
purchase- money  (a). 

Again,  it  is  an  elementary  principle  of  law  that  a  Co-ia.  has  no 
jurisdiction  to  interfere  with  the  internal  managepaont  of  such 
of  the  affairs  and  contracts  of  a  company  ns  are  intra  vires. 

And  further,  it  is  clear  law  that  in  order  to  redress  a  wrong 
done  to  the  company  or  to  recover  money  or  carnages  alleged  to 


(«)  Att.-Oen.    Dominion   of  Conattc   ' 
[!9ni  A.  O,  4W,  P.  r. 


fitfiuda.d  Tnut  Co.   of  lfev>  >>./-. 


(JonrrHicTH  OK  CoMPA.Vm..  1 

bo  d«,„  to  the  coraptny,  ,h.  anion  .h«,.ld  primH  fori,  l„,  brou.hl 
by  the  <-omp«iiy  iiwlf.  '"uKin 

Bui  ,h,.rr  i,  ,|„,  „„  .pt ,„  ,|„.  „l.ov..  n,l,,  tl„.,  wh.r.  th- 

person,  ag-,„„    „.|,„,„   ,|„.  ,v|i.f  i.  «„„|„   ,|,„„,„,,,„  ,,„,,,  ^„j 

P.nn.1  .n  ,„f„n  ..,(„.  brought  in  tl...  „„,„,.  „,  Th,.  ,„,„,,„„,,  h^^ 
.nd  ,„  .uch  o«c  tho  (Jour,  will  .How  ,ha  ,h.rol..,l,l,. ,  ,o  bri^, 
•n  tction  in  their  own  nainpt.  ^ 

But  till.  p««,„.l  ,igi„  „(  „,,,„„  ,     ,,„„.,,„,j^^,  ,       y 
.he  .anio  i,,.r,c.,io„.  „„d  li„,„„i„,„  „,  ,„„,.,        ,,,  ,„  ^,,^^7'  '» 

.!»•  inJ ivi,  U.1  ,„,|,.  „r  „  ,han.l.„l,l,.r  ,„  r,.|i.r  „«„,„.,  „  ,|,ird  JZ 
anno.  b.  laig,.,-  ,h,i„  tha,  „l,nh  ,h,.  „„„pu„v  i.»,lf  .„uld  h     o 
had  .gu.n».  .,„h    ,hi„l    pa,-,>     if    i,   „.,.;,.  .1,,.  pl„,„iff      c^ 
.oquontlv.  no  individual  sharvhold,.,.  i,  „„,„l,.d  ,„  ,.o„„;i„i„  "r 

Tlu    in»tari<.,.,,  ,|„„,,t«n..  ,„  „|,i,|,  „„.  „„„„,|,,  „„„  „,„„,, 

Md,  an  a.„„n  .,,,  e„„Hn,.d  to  ,l„«o  ca „  whicii  ,l„.  „,,»     7 

,d.,„.Kl  oi  ar,.  „r  u  frandnl..n.  .I,„na.,..r  „,  .,•,..  bovond  the  ,k,Z 
of  tla.  company.  As  a  familiar  ,.x.,npl,.  ,„ay  b,/.!...!  .hu  Z  in 
which  a  majority  of  the  .harcholdor,  ai.  cnd'avouri,,,  d ir  "t  ;  or 
ind  n.,ly  „  appropiial..  oxcliLivcly  to  th„m„.lvo,  monoy  pro- 
perty or  advantage,  whi>h  l^bng  to  the  company  „nd  in  ^hLh 
the  other  ahareholdera  are  entitled  to  participate  (6) 

In  d,«^u.»ing  the  doctrine  of  ultra  vires  in  it»  rehition  to  the  C»,i«* 
contracts  of  .„rp„rat,on,  i.  i»  c,...ntial  ,„  ivnieniber  .hat  th-re  «"-•«' 
are  «.v,.r«l  .la.^.,  „{  corporation^,     -n.u,.  ,h,,v  ar..  ,,„IJie  „„„„     ""^'•''"■• 
cipal  cor,,orat,„n..  ,he  „„en,ible  obj.,,  .,f  which  i,'   ,„  p,,„  1  .. 
.he  public  luleiva;   corporation,  technically  priu,,,..  bu    ve.  „ 
a  ,im«,-p,ibl,c  characer,  havu  ,-  in  view  ,ome  grea,  puldic'e,,,. 
pri.c.  ,n  which  (he  public,  in.erct,  arc  dircc.h   inv,;;,,.,l  ,„      ,,, 

an  cx.cn.  as  ,„!„,, ify  conferring  upon  them  impoi. „„„,„,' 

powera-of  thi,  cl«,e  arc  raiJroad»  and  canal  c„n,p,ii,ic,s:  and 
..fly,  corporation,  strictly  private,  the  direct  objecl  of  which  iii 
to  promote  private  intercts,  and  in  which    the    public    ha,  no 

ol  trad,.,  and  the  development  of  the  general  rcaonrce,  of    the 

thrrllt";    I    "" '"'  '""."  "•'•''"■«  "■■""  ""•  '--rnment  e.cop 
the  right  to  be  a  corporation  and  to  oxerci.e  the  power,  granted 

(*)  Buriand  v.  Sarin,  f  19021  A.  C, 
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to  tbem.  in  all  other  roHpwla,  to  the  oxtotit  of  their  powiTH,  tht-y 
stand  upon  thu  I'uottnjj  of  nutiiral  persons,  huviiifr  ^\n'U  propertv 
as  they  may  legally  iirquire,  and  holding  and  usiiij;  it  ultimately 
for  the  exclusive  beiielit  oT  the  phareliulders. 

fn  this  lost  elans,  the  ^harella]de|■H  ami  those  drilling  witli  tin' 
t'orpoiation  are  ilie  only  purlics  directly  utid  iininediatolv 
interested  in  their  acts,  so  long  as  the  corporation  eonHnen  itself 
within  the  general  scope  of  its  powers.  The  rij^hls  of  llu*  eor- 
poration,  the  corporators,  and  of  strangers  dealing  with  the 
corporation,  may  in  some  respects,  however,  vary  according  to 
tho  circumstances  surrounding  a  given  transaction. 

The  term  ultra  virrx,  when  applied  to  tho  contraels  of  cor- 
porationtf,  whether  with  strict  propriety  or  not,  is  also  used  iu 
different  senses. 

An  act  is  said  to  be  idtm  viren  when  it  is  not  within  the  scopo 
of  tho  powers  of  the  corporation  to  jH'rform  it  under  any  eirenm- 
stanccs  or  for  any  purpose  whatsoevor.  Thus,  apart  from 
authorisation  thereto,  a  corporation  qttti  corporation  eannut  make 
itself  liable  on  a  bill  of  exi'lmnjifo,  it  being  provided  by  sect.  47 
of  thn  Bills  of  Exchange  At^t  (<*;  that  "  nothing  in  this  section 
shall  enable  a  corporation  to  make  itself  liable  as  drawer,  acceptor, 
or  endorser  of  a  bill  unless  it  is  eomj>etent  to  it  so  to  do  under 
tho  law  for  the  time  being  in  force  relating  to  sneli  corporation." 
An  act  is  also,  hornetitm-s.  snid  to  be  nHra  Hrrs  with  ix^ference  to 
the  rights  of  certain  parties.  wIhmi  the  corporation  is  not  authorise<l 
to  perform  it  without  their  eonsent;  or  to  be  ultra  vires  with 
rcferenw  to  some  speeitit  pnrpoHe  when  it  is  not  authorised  to 
perform  it  for  thai  purpose,  although  fully  within  tho  scope  of 
tho  general  powers  of  the  corporation,  with  the  e«n8cnt  of  the 
parties  interested,  or  for  sonii>  other  pui|tost\  And  the  rights 
of  strangers  dealing  with  eor|)orations  may  vary,  according  as 
the  net  is  ultra  mres,  in  one  ctr  the  other  of  these  senses.  All  these 
distinctions  must  be  (-onstanlly  borne  in  mind  in  conaidoring  a 
quoetion  arising  out  of  dealings  with  a  corjmration. 

When  an  act  is  iilfra  virr^t  in  thi-  tiri*t  sense  mentioned,  it  is 
generally,  if  not  always,  void  m  tofo,  and  the  corporation  may 
avail  itself  of  tho  plea.  But  when  it  is  ultra  viren  in  the  second 
sense,  the  right  of  the  corporation  to  avail  itself  of  the  plea  will 
depend  upon  the  circumstances  of  the  ease. 

Thus,  a  contract  which  may  be.  ultra  vircn  to  one  party  enter- 
ing into  it  may  bo  ontertxl  into  on  the  other  sidi'  without  any 
participaiion  in  the  initial  illegality  and  without  any  knowledge 


(e)  R.  S.  C,  19M,  c.  119. 
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even  of  the  vice  which  coilUiuiuates  it.  Consequently  au  innocent 
person  may  part  with  value,  or  othi^rwiso  change  his  situation, 
upon  the  faith  of  a  contract  which  tlio  other  party  thereto  may 
know  to  be  void  ah  initio  for  illegality.  A  railroad  corporation, 
for  example,  might  purchase  iron  raUs,  and  give  its  obligation 
to  pay  for  them  with  the  design  to  sell  thoui  again  on  speculations, 
instead  of  using  them  for  the  legilimate  purposes  of  their  under- 
taking. Such  a  transaction  is  clearly  unauthorised,  and  is,  there- 
fore, said  to  be  illegal .  But  if  the  ™r|K)ralion  is  competent  to  make 
the  contract,  or,  in  oiIum-  words,  if  it  is  legally  possible  for  cor- 
porations to  riirke  conlnicts  oulsijc  of  th.'ir  just  powers,  how  can 
llieir  initial  illegality  l».  .«.,  „,,  ..,^ai„^i  u,,.  other  p„ilv  wlio 
knows  nothing  of  llu-  „„!,,«  I'ul  d.iig,,  undwh  ii.g  the  oppamitly 
innocent  proposition  ?  .\i;.u„,  „„  iiKorponu,.,!  l,;,„k  may  purchase 
land,  having  power  to  do  so  for  Ihe  erection  of  a  banking  house, 
but  actually  with  llu-  intention  of  spconlnlng  in  real  estate,  or 
may  engage  in  a  prohibited  imdc  or  business  (prj.  .'Sueh  traiis- 
aetious,  like  the  s|«v.,lulioii  in  rails,  are  therefore  ullni  ni;-», 
but  can  Ihe  want  of  aullioril.v  in  either  of  Ihe  above  supposititious 
eases  he  interposed  in  re|.udiation  of  the  jus,  obligations  to  pay 
for  the  rails  or  for  the  '  ml,  „r  for  Ihe  goods,  neither  of  the 
vendors  being  in  pari  lieliHn!  Such  a  doctrine,  it  maintainable, 
would  not  only  shock  the  reason  an.l  c:  eiene.^  of  mankind,  but 
would  also  go  far  beyond  th,-  esisling  |„w  in  regard  to  the  illegal 
contracts  of  private  individnals. 

It  may  well  be,  therefore,  that  a  plea  of  ultra  vires  is  not  to  Pl«io(,rf(„ 
bo  understood  as  an  nbsoliile  and  pi.rernptory  defence  in  all  eases  ri",*** 
of  excess  of  pow  er  without  regard  to  other  ei'rcnmstances  and  eon-    °^' 
Biderations,  and  it  seems  quite  possible  there  may  be  coses  in 
which  a  corpoi-ation  would  !«■  .stopped  from  setting  up  such  a 
defence  although  its  contract  migbt  have  been  really  unnuthorised. 

Thus,  a  company  authorisiMl  to  give  bills  or  notes  for  any 
purpose  would  h..  estopped  from  selling  up,  as  a  defence  to  an 
aclimi  brought  agninst  it  by  a  hmd  /irir  indorsee  of  a  negotiable 
bill  of  exchange,  thai  Ihe  bill  or  note  m-d  upon  had  beia"  issued 
by  the  corporation  for  an  unuiithoriseil  purpose,  upon  the  ground 
that  the  company  by  giving  the  note  virtually  warranted  that  it 
was  given  for  some  legitimale  purpose;  nor  could  Ihe  indorsee 
be  presumed,  by  implicniion,  to  know  the  contrary.  The  note  or 
bill,  however,  if  given  by  a  corporation  absolutely  prohibited  by 
its  charter  from  issuing  notes  would  bo  void  not  only  in  the 


(re)  See  Bank  Art,  1»1J,  «.  n«. 
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handb  of  ihc!  original  |inyec,  but  also  in  those  of  any  subsequent 
holder,  bpcnuso  all  persons  dealing  with  a  corporation  are  deemed 
to  have  constructive,  if  not  actual,  notice  of  the  extent  of  its 
chartered  powers. 

And  the  same  principle  is  of  general  application  to  all  those 
contracts  of  i:orporations  in  which  the  want  of  power  is  apparent 
upon  comparing  the  act  done  with  the  terms  of  the  charter.  The 
party  dealing  with  the  corporation  in  such  and  cognate  caaes  being 
presumed  lo  have  knowledge  of  the  defect,  consequently  the  defence 
of  iillrn  I'irts  is  available  against  him .  But  such  a  defence  would 
not  be  permitted  to  pre\'ail  against  a  party  who  by  reason  of  the 
premise"  could  not  be  presumed  to  have  had  any  knowledge  of 
the  wani  of  authority  to  make  the  contract.  Hence,  it  the  ques- 
tion of  power  depends  not  merely  upon  the  law  under  which  the 
corporalioii  acts,  but  upon  the  existence  of  certain  extrinsic  facts. 
restingpiTuliarlywithinthekuowledgeof  its  corporate  officers,  then 
the  corporation  would  in  all  probability  be  estopped  from  denying 
that  which,  by  assuming  to  make  the  contract,  it  had  virtually 
affirmed.  Or,  in  other  words,  the  very  fact  tliat  the  appointed 
officers  of  the  corporation  oesunic  to  do  an  act  in  the  apparent 
performance  of  those  duties  which  they  are  authorised  to  perform 
for  the  lawful  purposes  of  the  corporation  is  a  representation  to 
those  dealing  with  them  that  the  act  performed  is  for  a  proper  and 
legitimate  purpose.  And  such  being  the  presumption  of  law, 
upon  such  presumption  strangers,  having  no  notice  in  fact  of  the 
unlawful  purpose,  are  entitled  to  rely. 

But  apart  from  such  exceptional  cases,  it  is  apparently  clear  in 
principle,  as  well  as  in  accord  with  settled  authority,  that  any 
contract  of  a  corporation,  if  unauthorised  by  its  charter,  is  an 
illegal  contract,  and  that  the  corporation  is  not  estopped  from 
setting  up  this  illejfality  in  dotence  to  an  action  brought  against  it . 
Again,  a  private  corporation  created  by  legislative  charter  and 
invested  with  exclusive  rights  may  lose  its  franchises  by  a  mis- 
user o'  .  n-nser  of  them,  and  they  may  thereupon  be  resumed  by 
the  Government  or  authority  which  granted  them  under  a  judicial 
judgment  baaed  upon  sufficient  and  legal  evidence  of  such  mis- 
user or  non-user  by  the  donees  of  the  charter. 

Thus,  where  it  «as  |irovi\l  u,  the  satisfaction  of  a  Court 
of  competent  jurisdiction  that  :>  corporation  in  whom  was  vested 
an  exclusive  franchise  to  supph  an  article  of  public  necessity  was 
guilty  of  wilful  and  peisistont  disicgald  of  its  obligations  to  the 
authority  that  created  it,  it  was  lield  that  such  wilful  and  persistent 
disregard  operated  as  an  initial   breach  of  the  contract  made 


fl'ZeS'"""'  """  '""''"'  "■'  ""'-'  '»  ™-<lin«  the 

to  them  proportv  alroarfv        '^    ^      ™Torat,ons,  or  oonflrming 

laws,  nor'can  ,hoy  bv  1;,,    ''"'n   "'"'"  ""^  ^""^  »'  "'»«1™' 

corporation,  cS^    , T^-     '  -'  '''  '"'""  "'  '"* 
.uchpurpoMsasthovnU      "'e  State  or  dispose  of  the  same  to 

thereby  folate   Ih.  7nnH    ^'^""'\'""  ""^■"P'  ^  to  do  it  wodd 
Ooveramen,?!).  '™''»"-'""l   l""-  "f  -verv  eonsti.utional 


Cntifnufs- 


"'"'"'"  '"  ■«""«  ill  Cmnpinw". 


obtain  a  Wmii,",!  ,!lwl™;''°j"''":  '''•'"'■"'"■^■d  that  i„  ,„.der  toAU„u.«..of 

must  bo  an  uneonditl     1        ,  '"  "  ''""*'■''  '■■""?»»>■  "><=ro  ^T"- 

-nt  and  a  cZ        i        ,    if  "'"T;'™''  -'-^^^i-.-'ly  an  allot-  ^^i,, 

it  either  of  th.,o  .J   2      'JL:  ':  '"™'  '"  "'^'  "PP'-""'-  ""« 
Where  (h,.™fn.„      """»"-  "'»<-»t  there  is  tio  contraet. 

is  aro»;'an  ,;[;:'  l  "tt:';t"""'°'' •  "'""-''  ---"^-nal  i„  for., 
upon  whL  do,^)  th  a  ,Z?'"'  "ir"'"""  "'«"■  ^""■'  (»■«' 
which  he  appli,.     ho   «    rf  r      ':  "■'""'*^  •"  '"''''  "«^  shares  for 

the  aba^nef'of  th:L:n:f™thV:"?:- ■'"''' '"^^''•'^-  -"^  '- 
contract.  """ment  of  the  eondition  there  is  no  valid 

".^^"S  ^'ir;°:- :!;f' ^  ?•"-  *™ "» -^-t  (without 

for  an  allotment  If 's  W  "i  itlZ  '"  "'  't  """-='■"" 
fact  of  the  a«eucv  beini>  ,„ffl  '  '""""'  ™'>'P"nv,  the  admitted 
duty  of  inqiry  y)       *   "'''"""  '"  "'™"-  "P™  '!'«  ^n-P^ny  the 

thJ:a:^:tr:;:or:n:r:rtr:'"'"''^'— '°sf'-- 

eontraet,  there  is  no  obIi,J,„                            ■■•corporated  in  the  "S«bU«.. 
.    ■"•'>"»  no  ooiigatlon  on  a  DBPonn  ,..l,.,  1 .       .        tioFuof 


contraet.  tHer^Lri;;:!:::  "^ijr^p-'^f  ^v'»  si- 

sha^tc,  ,.ve  the  transfer  oithor  o^rir!;:  ^rlH"?!  ^^ 


shares  *;  have  t ,  t™  ler  ith™-  "  "?"  "■''"  ""'  "^reed  to  bny  2.°^" 
registered  in  his  o.n  I  ,';„:':  "'''  ,'"  '''  ""■''  "^■""'  "  K.' 
•greed  to  sell  shares  ha  not  "ho  "2"?  'b"  '"™"  "''"  ""^  ^ 
transfer  to  the  nominee  rfth    I       ^  °'''"""  ">  ««""«  «  '"^ 

n^al  estate  wo  W  b         i  1  d't    S  r"''  '"""  '""  '  '»''"  »' 
conveyance,  on  the  g  onnd  that  i^'I         "'"""-'  ''''™  ^-^"''^^  » 

-person  .ith. hi  h-;::-:!-:^:^--. 
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goodo  could  rufuso  to  dolivor  thoni  to  iho  order  of  tho  purchaser, 
und  insist  un  delivering  them  to  tho  purchaser  himself. 

Tho  vendor  has  a  right  to  require  the  person  contranting  with 
him  to  procure  tho  execution  of  tlie  trunsfer  by  his  (that  is  tho 
purfhiiSfr's)  nominee,  and  after  execution  the  registration  of  such 
nomtnec  as  owner,  so  as  to  relieve  him  (thn  vendor)  from  all 
I'llturi'  liiihilily,  mid  he  hnn  u  li-rht  (o  hold  ihr  pnity  tniitiaetilij; 
with  him  personull}  liablr  if  tliis  be  not  donr,  but  br  has  no  right 
to  dictate  to  the  contractor  whether  he  shall  do  this  by  taking 
the  shares  in  a  nominee's  name  f)r  in  his  own  (7). 

Tt  may  be  laid  down  as  a  general  proposition  of  law  that  if 
parties  without  inquiry  take  documents  whifh  have  on  their  face 
anything  to  put  the  takers  on  inquiry,  they  take  them  at  their  own  ' 
risk,  and  if  those  from  whom  they  take  the  documents  have  not  a 
good  title  which  they  ran  transfer,  then  tho  transferees  do  not 
acquire  a  good  title,  although  at  the  time  ivhen  they  take  thn 
documents  they  are  not  in  fact  aware  of  ilu-  real  title  of  those  who 
substquently  U8s-crt  it,  tin  ilh'  of  tli"  iraiisfereen  in  such  ease 
being  no  better  than  that  of  the  transferor.  Applying  this  general 
proposition  to  thi.'  concrete  case  of  a  transfer  of  shares  the  ordinary 
presumption  is  that  if  shares  arc  delivered  by  or  with  the  authority 
of  the  owner  to  a  third  party  in  unler  to  transfer  them,  such  de- 
livery will  suffice  for  the  purpose.  But  if  there  haa  been  no  in- 
tention on  the  part  of  the  owner  to  transfer  them,  a  good  title  can 
only  bo  obtained  as  against  him  if  ho  has  so  acted  as  to  preclude 
himself  from  setting  up  a  claim  to  them;  upon  the  ground  that 
if  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the 
apparent  ownership,  and  right  of  disposition  of  it,  he  is  thereby 
escopped  from  asserting  his  title  as  against  a  person  to  whom  such 
third  par^y  has  disposed  of  it,  and  who  received  it  in  good  faith 
and  for  value. 

But  this  presumption  may  be  rebutted  if  the  particular  facts 
attendant  upon  the  transfer  are  such  as  should  sulHce  to  put  a 
person  of  ordinary  business  capacity  upon  inquiry. 

Thus,  if  there  be  a  disparity  between  tho  name  of  the  person 
inscribed  upon  tlie  certiticate,  as  being  the  registered  owner,  and 
tho  names  of  those  purporting  to  transfer,  or  if  the  transfer  be 
unsigned  or  not  properl^y  witnessed,  or,  to  take  an  extreme  ca.si', 
if  the  signature  upon  the  transfer  is  evidently  not  in  the  hand- 
^Titing  of  the  registered  owner,  then  ami  in  either  of  such  case* 
the  true  owner  is  not  estopp(>d  from  s.'tting  up  his  titi  to  tho 
shares  and  the  certificates  which  rcpr.M  nt  tlicin,  by  the  fact  that 


C?)  8w/:oulrbet>\.  flzo.i'sl,  (1898),  XXIX.  S.  C.  P.  54, 


CONTIIACTS  or  CoMPANrra. 

donS""' '"'""  °"'  '""  "^""^  """"  ^''  ""••"=  ""'O^™- 

c?mpt7«  far  ^h  ,T        .""'  ''"«"'"  o'  '»'"  »■">  P-^ta* 
M  to  II       ,1        /L"  "''"'"'■^  requirement,  of  tranrference 

by  tho  «Jler  upon  the  bargain   and  Mle  of  registered  .h«e. 

receiving  he  transfer  and  certificate  a  title  legal  and  equitable 
which  will  enable  the  transferee  to  ve,t  him  Jt  wfththl  shIrL 
.ubjoet  only  to  „n,v  right  the  company  may  have  to  obfeitTo' 

.he  iL  which  ho  1^^:,'':  IV  y  c2;ro7'::,T"r"  "^"' 

complying  with  the  terms  of  h.s  t:.^^^  ^::^Z:^ 

oldlot:!?";;'  """■'■  -^  ''"'«■  """  "''""  '""-  ■"  --Pany 
l„r  tl       .1  ™n».derati„„  and  without  notice  by  a  person 

warranto   alil?'?'"'  "T"  '"  '"'  "'"'''  ''^  -'-'  'e"! 

sCes^°,'rot"nt:.°"''""•'''''''"^'^"''"'•'™^"'"''»'''-'' 

But  it  i,  the  duty  of  the  transferee  and  not  of  the  transferor 
to  obtain  recognition  of  himself  as  «  shareholder,  and  thlrebJ 

rl^^tetfrL'^nle  (,•;"""'•  '"^  '"  '"-'---  ^"^  -■' 


38 


Poi«r«  0/  Co«r<  fe  grant  relief  to  Directors  of  Companie,. 
It  is  alike  the  law  of  England  (k)  «„d  of  the  province  of  Quebec 
Ml  the  Dominion  of  Canada  that,  if  in  any  proceeding  agan^ 
a  director,  or  person  occupying  the  position  of  a  director  of  a 

to  the  Court  hearing  the  case  that  the  director  or  person  has  ^cT^ 
onestly  and  reasonably,  and  ought  fairly  to  be  e 'eused.  th  n  all 
In  Zr  T"  'J""  ^""^  '"''  '^'^' '»'»  *"»  '»  liability 
draf?.  ■  h^'7;,  "■'t'''  "■"  ™""'^''  "f  "  '"'"''  """s  due  to  ovef: 
drafts  which  the  cashier,  the  principal  executive  officer  of  the 

(*)  CoUmM  Bfmk  v    Corf,  *  Km-  !,-\  r.„i 

f,  (*'  «  Edw.  vri.  c.  M,.    i7,. 


The  Law  of  Simple  CoNTiAcn. 

bsDk  undor  the  directors,  whose  aooounts  had  been  duly  udited  by 
a  board  of  auditors  duly  appointed  and  entirely  independent  of 
the  directors,  had  irregularly  and  improperly  allowed  to  certain 
customers,  it  was  hold  by  the  Privy  Council  that  a  charge  of 
negligence  could  not  bo  established  against  the  president  of  the 
bank,  simply  by  reason  of  his  having  in  good  faith  failed  to  detect 
the  cashier's  concealment  of  such  overdrafts  (I) . 


(0  fre/OKUiM  >.  Ortnitr,  [IMT]  A.  C.  101,  P.  C. 


CHAPTER  V. 

nJNTHACTS  By  POBT. 

iN  Canad.,  „  in  oth«r  part,  of  tho  British  Empire,  oontraoto 

hafbl  itl»  i?^""!''""'  ""•  "''"■■'''°''  "■"  '«»  on  thi,  point 
Tj^r2T\       '"'  ";"  ^"^  °"=^°  ^='(*)-  "hich  enact. 

ceaao  to  be  the  property  of  the  »e„der,  and  shall  be  the  property 
of  iTZll:  **"""  ■'  i"  1,t'"«'  "■■  ••■"  '^"-1  repreltativ. 
earned  on  by  corrosponden,  ,■,  thr  s.-n>.ml  law  of  contractual 
obl.g.t,on  throughout  the  Do,„i„i„„  appli,,,  .„d  eon..  X^ 
.s  no  ncceaaary  for  the  eon.pletion  of  a  contract  that  the  leLr 
aceep..ng  an  offer  ahouM  have  actually  reached  the  party  by  whom 

oKZilfd       fh  "T'"'"""'    -«Pt«nce  of  a  previou. 

offer  1,  mailed  in  the  general  post  office  (.;.  But  if  the  contract 
1.  mehoate  and  amount,  to  no  more  than  an  offer,  the  convert 
the  above  rule  apphes,  and  the  barga.n  does  not  become  binding 
upon  the  sender  until  the  recipient  of  the  letter  ha.  ratified  it 

e.» TheT"  T'  r^""  ''"  ™"«™a'ion.  Moreover,  oTueh 
e..e  he  domicile  of  , he  n.cipie„t  and  no.  th„.  of  the  sender  i. 
the  place  at  which  the  contract  is  completed 

Where  therefore,  a  contract  for  the  sale  of  Rood,  is  made  and 
competed  in  a  country  or  province  i„  which' the  ,  akfug  a"d 
omp  tion  of  such  a  contract  of  sale  ,»  ,,„.f„,,  .^e  mere  facf  that 
the  delivery  of  the  good,  i,  made  ,„  another  country  or  proving 
:harri  f" 'T;=P''°7"'»  »"••■  »f  "-  P-.i".Iar  commodftrpu" 
preclude  the  «;ller  from  suing  the  purcha.s,.r  for  the  price 
«pec.aUy  if  the  former  had  no  notic.  „l  the  illegality  a  the'dm; 
when  the  contract  was  made  (d). 

3.  a  '"fSn  '■  ■■''"'"■  """)■  f 'f'il-     3.  c.  H.  186. 

(*)  B.  8.  C..  I»06   o    68   .    Hf  ;■  <''>?*''»'»  »•   C'mgMmhi,-OI,n- 

i.i  *.„„„ ,  .<„,„"(i«,'i);iuixi.  8  c  h"m'"'  '''■  """■"•  •''■''•''^" 

3  (2) 
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Thk  Law  of  Siuplb  CoNTRAcrt. 


CHAPTER  VI. 


cutty. 


CONTRACTS  OF  MASTER  A\D  SERVANT. 


Cbltty,  26S. 


doctriiM  of 
ntptrivr. 


Doctrine  of  reipondeat  superior. 
Doctriuo  of  ronnii>n  tfmployni''nt. 
Ureai'h  of  contract  of  wrvioe   ... 

Tllncits   of  servant   

rovlncial    statutory    enoctmcnti* 
relatinp   to  wrvants   


Huter'i  right  of  "iet-i^"  « 

Valid  grounda  for  diuniiaal  4^ 

When  a«rvant  «ntiU«d  to  qtutntum 


Written  nOiioe  of  diuaUtal  t3 

M«hanie«'  Iipm  *"i 


Whkhi.  i'alse  repreeentatioUB  are  mode  by  an  agent  qua  ugent, 
the  rule  of  renpondeat  eiiperivr  applies  as  in  other  cases  of  agency, 
nnd  iit'ithei'  (.'xprcfis  aiitlioiity  to  miiko  the  reprLsentationa  nor 
Mubsetjufiit  ratilitatinn  or  participatiuu  in  profits  are  neoesaary 
ingredients  in  order  to  make  th«  principal  liable  (a).  And  th** 
above  rule  applies  to  all  the  acta  and  rep  resent  at  ions  of  an  agent  or 
servant  when  such  acts  or  representations  are  made  by  him  in  the 
Limitation  on  course  of  his  employment  {a. .  There  is,  however,  one  important 
exception,  it  having  been  decided  that  polic«  officer*  can  in  no 
respect  be  regarded  as  agents  or  officers  of  the  corporation  of  the 
city  to  which  they  are  attached.  Their  duties  are  of  a  public 
nature.  Their  employment  is  devolved  on  cities  and  towns  by 
the  Legislature  as  a  convenient  mode  of  exercising  a  function  of 
government,  but  this  does  not  render  the  city  or  town  liable  for 
their  unlawful  or  negligent  acts. 

The  detection  and  arrest  of  offenders,  the  preservation  of  the 
public  peace,  the  enforc^ement  of  the  laws,  and  other  similar  powers 
and  duties  with  which  police  officers  and  constables  are  entrusted 
are  derived  from  the  law,  and  not  from  the  c  ty  or  town  under 
which  they  hold  their  appointment. 

For  the  mode  in  whirh  they  exercise  their  powers  the  city  or 
town  cannot  be  held  liable.  Nor  does  it  make  any  difference  that 
the  acts  complained  of  were  done  in  an  attempt  to  enforce  an 
ordinance  or  by-law  u'.  che  city.  The  authority  to  enact  by-laws 
is  delegated  to  the  city  by  the  sovereign  power,  and  the  exercise 
of  the  authority  gives  to  such  enactments  the  same  force  and 
offeet  as  if  they  had  been  passed  directly  by  the  Legislature. 


(a)  Miib- 


Md  Agent,  At  p.  131  »t  f«f , 


Wilson  (1901),  XXXI.  9.  C.  B.  4^1:  tsd  see  Priadpl 


CuMHAns  ot  MAmm  and  8»«v»nt. 

They  «e  public  k».  of  a  local  and  limited  operation,  deugned  to 
•ecuro  good  order  and  to  provid.  for  the  welfare  and  oomfort  of 
the  inhabiUnta. 

In  the  enfoteen.en.  of  »urh  law.,  thtreiore,  police  officers  act 
m  their  pabhe  capacity,  and  not  ae  agent,  or  ,e,-vants  of  the  city 
Md  con,eq„cntly  the  maxim  renpandeat  ,„pnior  doe.  not 
apply  (6). 

The  principle,  or,  rather,  the  proposition  of  law  catabli.hed  by 
the  variou.  caw.  dealing  with  the  que.tion  of  common  employ- 
ment 1.  that  whore  two  or  more  peraon.  arc  th.  «.rvant.  of  one 
marter   and  engaged  in  one  com.non  cmplovmont,  the  ma.ter  i. 
not  liable  to  an  action  for  any  injury  .n.taincd  by  one  Krvant  by 
the  rea«)n  of  the  negligence  of  «„„.her  in  the  work  or  employ- 
ment wh.ch  ..common  to  both,  or  incidental  to  the  carrying  on 
of  the  general  bn.inc..,  or  the  operation,  in  which  the  one  and  tho 
other  arc  ongage.1.    And  the  ground  upon  which  the«>  decision, 
have  been  pronouu.cd  i.,  that  it  must  be  presun.cd  that  a  «,rvant 
takes  upon  h.mself  the  risk  of  any  injury  he  may  sustain  by  the 
negligence  of  another  scr^•ant,  under  the  same  master  and  in  the 
«.mo  employmenf.  and  that  such  risk  is  part  of  the  consideration 
for  the  wage,  which  he  is  entitled  to  receive  (c  .     In  the  Supreme 
Court  of  Canada,  however,  the  above  general  proposition  ha.  been 
somewhat  modified  by  certain  decisions  which,  though  not  easily, 
or  perhaps  logically,  rceoncihible  with  the  underlying  prineiplo 
upon  which  the  doctrine  of  common  employn.enf  is  based,  have 
nevertheless,  been  adopted  by  the  Court  and  may  be  summarised 
a.  foUows.-lt  ,s  not  enough  that  a  master  should  give  proper 
directions  to  hi.  servants,  he  is  responsible  for  their  performance, 
■  t  IS  his  duty  to  s«  that  those  directions  arc  carried  out       The 
master  who  puts  a  «.rvant  in  a  position  of  great  responsibility  and 
comnuts  to  h.m  .he  management  of  his  business,  or  entrusts  him 
with  the  diMharge  of  important  duties  in  which  the  live,  of  other 
Mrvants  are  involved,  cannot  escape  from  the  discharge  of  those 
dlities  which  the  law  imposes  upon  him«if  by  simply  entrusting 
their  performance  to  another.     The  law  imposes,  in  this  ease 
certain  duties  upon  the  master  for  the  better  socuritv  of  his  em- 
ploy™-    It  requires  the  performance  of  these  duties  at  his  hand, 
and  makes  the  master  responsible  if  there  be  neglect. 

To  cvcmpt  a  master  from  aU  responsibility  in  a  ease  of  thia 
kmd  would  tend  to  defeat  the  legislative  enactment,  passed  to 

(.M|irs.c':t°/„e"T.'°.:    fJ^Urrc.-s'e  ?T'°  "   ^""• 
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Doetriii*o( 


tmpbyniMt. 


CfaittT, 


THfc  Law  or  Himfle  Contiuchi. 


Brawihof 
contrkotof 
MrriM. 


give  grMtpr  wcurity  to  life  in  hazardout  operative  enterpriaet. 
CoDH-queiitlj^,  tUvro  in  laid  upon  tht<  matter  a  ■pcclHu  obligation 
to  Ko  that  tho  proviniuna  of  the  law  aro  faithfully  compliod  witli; 
and  this  obligation  in  nut  so  much  a  duty  in  acominon  cmployinont 
as  an  antcuodciit  duty.  ili<<  due  performunoo  of  which  the  law 
duniftndfl  at  tho  hnrid  u(  the  master,  and  which,  in  order  to  escape 
respoDsibility,  In  niuft  nhow  he  has  discharged  (d). 

Moreover,  the  doctrine  of  common  employment  does  not  pre- 
vail in  all  tho  provinces  of  the  Dominion  so  far  as  to  defeat  a 
claim  (^),  althouf^h  it  may  go  in  mitigation  of  damages  (/'). 
Therefore,  in  rcrtHJii  provinces,  actii  and  omiHsiont  by  feUow- 
»er\iint«  of  the  dcfriiwd  do  not  exoncnite  ftmployers  from  liability 
for  thoHe  acts  of  ucf^ligeiice  of  h  servant  which  may  have  led 
up  to  the  injury  ig).  And  wherever  this  liability  exists  in  the 
Dominion  there  i»  im  exoiitption  therefrom— it  having  been  de- 
cided by  Canadian  Uw,  that  the  reigning  Sovereign  is  liable  to 
mak?  compensation  for  damage  to  the  property  of  an  individual 
occasioned  by  the  negligence  of  a  servant  of  the  Crown  in  a 
preceding  reign  (A). 

In  the  L«sc  of  contractu  of  ticrvice  it  may  be  laid  down  as  a 
general  proposition  of  law  that  in  decLiring  against  a  master  for 
the  wrongful  diBiuiebal  of  his  servant,  it  is  sufficient  to  allege  that 
the  plaintiff  waH  "ready  and  willing"  to  continue  in  the  ser- 
vice (i;,  and  it  seenis  probable  that  where  a  servant  is  improperly 
dismissed,  he  nerd  not  keep  himself  in  a  state  of  readiness  to  serve 
during  the  residue  of  the  term  of  hiring,  altliough,  according  to 
the  bcttei  opinion,  he  should  endeavour  to  find  another  situation 
in  order  to  mininiist-  damages  (k),  and  sue  on  the  special  contract 
for  the  loss  he  has  actually  Hustained  by  reason  of  the  wrongful 
dismissal.  But  such  damages  cannot  include  compensation  for 
tho  manner  of  the  dismissal,  for  his  injured  feelings,  or  for  the 


id)  Grant  v.  Acadia  Voal  Co. 
(1B03),  XXXII.  8.  C.  R.  427;  and 
see  WarmingtOH  t.  Palmsr  (1902), 
XXXII.  S.  C.  R.  126;  ses  sIm  MeKel- 
r*y  V.  L0  Rai  Mininn  Co.  (1902), 
XXXII.  S.  C.  B.  664. 

(a)  The  doctrine  doM  not  pr«vsil  in 
Quebec.  The  Quten  t.  Grenier  (1900), 
XXX.  8.  C.  R.  42;  nee  also  Work- 
meo'K  ComiH-DHatiuii  for  Iiijuriet  Act, 
R.  H.  O.,  1897,  c.  160,  b.  3,  axih-a.  5. 

(/)  Thtr  King  v.  OctroHrra  (1909), 
XLI.  S.  C.  B.  71. 

(?)  Axbeitot  and  A»t>eitic  Co.  v. 
Ihirand  (1900),  XXX.  8.  C.  R.  285. 
\f  to  the  moaiuDg  of  a  "  peraoo  who 
hafl  rhsive  or  control  "  ao  at  to  render 


liii  employer  liable,  we  Toronto  SaU- 
waji  Co.  T.  Sntll  (IWl),  XXXI. 
S.  C.  B.  241. 

(*)  Th9  King  t.  Datretiart  (1909), 
XLI.  8.  C.  B.  71;  compare  CanUr- 
burj/  (VitooiMt)  ▼.  4tt.-6«n.  (1842), 
1  PhllUlM,  308. 

(t)  This  allegation  has  been  held 
onaeoeuary,  Beauoaga  t.  Winnipto 
Store  Co.  (1910),  14  W.  L.  B.  478). 

(k)  Even  this  haa  l>een  held  on- 
neectisary  when  the  dinnival  took 
place  at  a  time  of  Tear  when  a  aisiilar 
xituation  wae  nnlikely  to  be  obtained 
(Bmuragg  v.  Winnipwg  Slant  Co. 
(1910).  14  W.  L.  B.  575). 
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low  ho  any  luitain  from  tho  fail  th»l  the  'iiiniiual  of  itiolf 
iMkw  11  moro  dilHiuIi  for  him  i„  ubUin  froih  oinployment  (f). 
Moreovor,  Ich  inflictrd  upon  the  employer  by  n»K>n  of  a  nogli- 
genw  miiUko  on  the  ptrt  of  thn  irnruit  hu  been  held  raooverahlo 
on  >  eounterrUim(m). 

It  while  the  contrtct  of  niTvitv  remauu  in  force  the  wrvint  ii  Iiiuaiol 
diHblcd  from  performing  hit  work,  otherwiw  than  by  his  own  """• 
raiiconduct,  no  deduction  en  hv  nude  in  re.pi«,t  thereof  from  hie  °""''  ""• 
wigen.  But  if,  during  the  rantinu«nce  of  the  term,  by  the 
viuUtiuii  of  Uod  the  m-rvant  bixjomo  incapacituted  for  further 
mnm;  a>,  for  exampi,-,  if  by  r.u>on  of  paral.v»i»  or  any  other 
incurabln  bodily  or  rauiilal  diwrdor  h.i  i»  ri'ndrnxl  permanently 
incompileni  to  act  iu  th,.  rapi,.it>  in  which  he  w«»  ..ngagod,  th- 
muster  Ik  jii^tiHwl  in  tiniiiiialinn  the  agrcumvcit,  us  in  »uch  i-asi' 
the  fact  that  ho  could  iiuvor  return  lu  hii  work  would  amount  to  a 
valid  ground  of  di.iniwnl.  Nor  wiU  the  circumalanto  that  both 
the  rervant  and  his  medical  adviser  alike  hoped  and  believed  that 
the  illness  waa  only  temporary,  if  in  fact  it  was  incurable,  alter 
the  respective  position  of  the  parties  (mm) .  But  mere  tempo- 
rary illness  is  no  sufficient  justiUcation  for  a  master  summarily 
discharging  his  servant. 

A  master  is  not  at  common  law  bound  to  provide  medical 
attendance  and  medicines  for  his  unrvaDt  in  husbandry,  his  shop 
aseistant,  or  his  menial  si^rvant,  even  though  the  illness  of  the 
servant  has  been  caused  by  an  accident  which  occurred  whilst  ho 
was  engaged  in  the  duties  of  his  situation. 

But  if  a  master  send  for  a  medical  praotitioncr  for  his  servant 
whibt  the  latter  is  undnr  hie  roof,  ho  is  liable,  nor  cm;  ho  deduct 
the  expense  occasioned  thereby  from  the  servant's  wages,  unless 
it  was  especially  so  agreed. 

In  the  province  of  Ontario  the  following  statutory  provisioni. 
as  to  wages  apply:— 

"  Any  one  or  more  of  the  ju  'ices  upon  oath  of  such  servant  B.  8.  o., 
or  labourer  against  his  master  or  employer  concerning  any  non-  l*"'.°  '"' 
payment  of  wages  [ini  lading  wages  earned  by  piecework  (»)]  may 
summon  the  master  or  employer  to  appear  before  him  or  them 
.     .     .     to  examine  into  the  matter  of  the  complaint 
imd  upon  due  proof  of  the  cause  of  complaint    the  justice  or 
justices  may  discharge  tlie  servant  or  labourer  fruiu  the  service  or 
employment  of  the  master,  and  may  direct  the  payment  to  him  of 
any  wages  found  to  be  due  not  exceeding  the  sum  of  ^40.  " 


(1)  Addia  ¥.  OramopAoim  Co.,  Ltd., 
[1909]  A.  C.  488,  H.  L.  (K.). 

(fi»)  Seauca^g  v.  Wmttipeg  Stfirr 
C-.   UalWJ,  14  W.    L.   K.  675. 

(««)  Dartmuut/<     Frrrif    Commu- 


(1904),      XXXIV. 


S.  C.  B  iM. 

(til  Addfd  bv  Rlntnta  T.*w  Amo&d- 
ment  Act,  I9US  (8  Edw.  VII.  c.  33), 


Am.  iwi 

(1  Ed.,  vn 

a.  lij,  >.  U. 


rifht  of 
Mit'Off. 


Qitrntumoi 

•blob 
tuator  i4 


Valid  gnnind 

ChiUy,  632. 


ThI    LtW  Oh  SlMl-lt  t'ONTIUCn. 

"In  cur  *n)r  penon  «it«n  into  an  sgrMmcnt  undtr  which  hr 
receives  u  an  advanco  of  wage*,  money,  foud,  lodging,  or  rail- 
way or  atcaniboal  lioliPti  In  ouablo  him  to  reach  any  plaee  at  whirli 
ho  has  engaged  lo  perform  labour,  work  or  other  aorvioe*,  if  auoh 
per»on  thcrcafUr  »iil,out  thp  mnumt  of  hia  puiployer,  leavoa  hi. 
emplojment  U'foro  thv  uiomy  or  loal  of  turh  foo<l,  lodging  or 
traiiqwrution  haa  bif.u  repaid,  he  ahall  on  proof  thereof  before 
a  juiticf  of  the  poace  be  liable  on  aummary  conviction  to  a  panalty 
not  ejcoeding  $2li.  and  in  default  of  paymwii  of  luch  penalty  lo 
impnaonmenl  for  a  period  nol  <'X(n<iing  30  day«." 

It  i.  uaually  »ut(^  in  teit-book»  llmf  in  »n  aclion  bv  a  wrvaiii 
for  waji. .  a  niusl, ,  ia  not  entitled  lu  Mt  oH  the  value  of  gooda  loal  or 
damaged  by  tho  aervant'a  negligence,  uiileaa  there  has  b«cn  a  ipcciHc 
agreement  between  the  inaalei  and  servant  to  tho  affect  that  the 
latter  shall  pay  to  the  former  out  of  his  wages  compensation  for  all 
goods  lost  or  damaged  by  reason  of  his  ncglig»nce  (o).  But  in  the 
easi^  of  Sharp  v.  Hnintimrik  (;<).  upon  a  complaint  by  a  workmnn 
against  hi»  employer  fur  wages  duo,  it  Has  held  tliat  the  latter  was 
entitliKl  to  tak,.  into  aicounl  Iho  quality  of  the  work  done,  and  if 
loss  had  actually  been  suslaincd  by  reason  of  the  badness  thereof 
ho  might  set  off  the  amount  of  such  loss  against  Ihe  wages  claimed. 
The  above  general  proposition  can.  therefore,  scarcely  be  regardi<l 
as  correctly  stating  the  law 

If  a  master  engage  a  servant  and  agree  to  pay  him  so  much  by 
the  day,  month  or  year  (g  ,  the  servant  has  a  right  of  action  against 
tho  master  or  against  his  executors  on  the  contract  (r).  But  where 
by  the  terms  of  a  controct  of  scrvicv  the  wages  are  not  payable 
until  the  time  of  service  has  expired,  ond  the  servant  dies  or  the 
iiervicc  is  otherwise  terminated  without  the  master's  fault  in  the 
interim,  none  are  due  pro  tmin  unless  under  custom  or  usage  (»). 

If  a  servant  wilfully  disobey  any  lawful  order  of  his  master,  or 
imlawfully  absent  himself  from  his  work,  or  if  ho  be  guilty  of 
moiol  niisconduci  „r  behaviour  conducing  thereto  (d,  or  habitual 
neglect  ,'or  general  incompetence;,  he  may  Iw  discharged  without 
warning  before  the  e.vpiratiou  of  the  period  for  which  he  wae  hired, 
and  in  such  case  he  is  not  entiUed  to  any  wages  from  tho  day 
when  ho  is  discharged,  U  they  had  not  then  accrued  duo.  But  a 
sorvant  who  is  paid  periodically  and  who  is  dismissed  for  good 


(o)  L4  Loir  V.  Brittow  (1816),  4 
Camp.    134. 

(«)  S/tarp  ».  I/aituworth  C18621, 
S2  L.  J.  M.  C.  a  (an  Engliih  oaaa). 

(7)  A  ooDtract  of  sarviria  for  a  year 
is  none  the  lesa  a  yearlr  contract 
ii^^MuMi  wk«M  ara  paid  weekly  { AoA/^ 
v.   rji„M.   It-f.    (Ifltn).   IS  0.    \V.    R. 


804;  1  0.  W.  N.  884). 

(O  Bacon'a  Abr.  lit.  Uaatsr  and 
Servant  (H.). 

(»)  Comyn'i  Dig.  tit.  Uaalar  and 
3e-vant  (K.  19). 

(0  "«•««!  ».  FU,^  m;  gf. 
roritr'i  Ccurt,  1<  B.  L.  N.  8.  C>. 


CuNtH.,.!,  u»    M„l|..«   ,ND  SlUHANT. 

llv  ,       l"  '•"'Vioy^''  l"..!..*.,  ,0  the  injury  of  hi. 

employer   or   ,1,.,    h.   refuted   ,„  «o,lc   during  th-  Zton»rv 
hour.  „    Uhour   or  ,1.,.,  „..  „..  ,„  collu.ou  w,  l!  u  ' 

".l.»'l.l.nd,.rc.dl„,,,.,pl„,,r,j,,„,,,,,j        ,i 

•"T    ■'■  "    """•■'■  •"  f""  '""■  'li>r,.|,„ir(.-' 
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"1  i*), 

H'.'d  fbd 


>l'--  .'rur^M 


An^l  ill,  . 

■  DM  II 

i«y 

.    l,u- 


I'.Hy 


,  Cb;ifr,  Mrt. 


on  th.  p.r,  of  ,lu.  s,.r,-,u„  „,  ,1„,  ,.„u^  „,  ;„,h  , 
-uflicient  if  such  »  cum.  «xi»io,l  „,  fa,!  hI  ih..   , 
«n  «,d  th.t  if  „  ground  of  di,uu.M,l  ,.v.i«     ,),.ou.  ,  , 
to  the  raster  .t  ,1„.  ,i„„.  „hon  h.  di.fl,„rgo.'  /•,-  «on  .   ■ 

-uUcquenlly  avail  hiuwdf  of  it  „,  .,  ,\,,f,., ,,     ,„      ' 

wrongful  di«lniii»ia(fc..  '      '" 

"■hor,.  |,„y„„.„,  of  „„^,„  „  ,„  |,„  ,„„,,„  ,„,^,_,^,^ 
>^.rl,v    or  ut  „u,v  „,l„.r  li,.J  p„ri,>|.  „„d  „  ,„,,.„„,  „„ .,, 

d,«a,argo  durrng  ,h,.  ..urr..n,,v  of  »u,.|.  period,  ho  i,  no,  ™,     ^    „ 
,Z    l"  T',  '''^.  "'"^"'''  •"•'"  ">  "-  ^»y  '"-  quit..    But  X  0 

rtrtrr;;::;,-''""''^ '-""•'■"' ™"'™'' ''>"—• 
If  ht c;i::i """"  -  °" ""™"™  -""'  -p '"  "•» "-    ■ 

But  .  oo,,f„v,«,  whoro  n-ag,.,  „r,.  .ontra, tod  to  be  paid  at  o«r- 
.-n  .tat«l  ,nt..,.al.,  and  flu,  ».rva„t  i.  tortioudv  di«h.r^ 
durrng  h..  currency  of  on,.  »uch  peri„l,  he  „,„y  not'only  S 
at  once  or  the  t.mc  he  has  acluaUy  served  on  a  .lain,  for  work  a„d 
labour,  but  aI,o  oMio  :,  lance  of  the  period  upon  a  .|,..id  el  T„, 
for  berng  wrongfuUy  prevents!  from  completing  hi,  erm  of  . 
V.CO,  together  w,th  a  count  for  damage,  for  the  wrongful  di.m  « 


Ij)  Tuiihr  ..  A'i>».,  (189»),  <  T«rr. 

(zj  Eattmurf  v.  Canatta  Aomdtnt 
/».c..  Cc.  (18M),  XXV.  S.  C.  B.  691 
,j(»)  ^°J2«"  '.  "'""  ('»08),  Q.  H. 


(decided  on  tk.  .utliority  „(  /(,.,„„ 
-     .<»fi^'f  (ISS3) 


ub.  o.  ug). 
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Tbe  Law  op  Sihplb  Comtuxm. 


Written 
ootioeof 

dimiuAl. 


And  in  this  connpction  it  luay  be  stated  that  tti-cording  to  the 
law  of  Quebec  a  member  oC  the  bar  is  entitled,  in  the  absence  of 
special  stipulation,  to  sue  for  and  reoovor  on  a  quantum  meruit 
cither  against  the  Crown  by  petition  or  against  a  private  individual 
bj  action  in  rt'ttpeet  of  professional  SLi-vic^s  by  hint  ^c).  Again,  it 
has  been  held  that  a  solicitor  employed  by  a  corporation  at  a  fixed 
salary  is  entitled,  if  it  be  one  of  the  terms  of  his  contract  of 
rmployment,  in  addition  to  his  salary,  to  be  paid  all  fees  and  oosts 
which  his  employers  may  reoover  in  the  coursi>  of  successful 
litigation  conducted  by  him  on  their  behalf  (d). 

And  where  a  contract  of  service  provides  that  it  shall  be  t«r- 
minable  "  by  written  notice,"  reasonable  notice  must  be  given  (e). 
But  the  ordinary  rule  that  h  domestic  or  menial  servant  is  entitled 
to  a  month's  notice  before  dismissal  has  been  hold  not  to  apply 
to  tho  manager  of  a  restaurant,  who  is  entitled  to  reasonable  notice 
oiilyC/)-  And  where  the  facts  of  tho  coso  clearly  indicate  a 
temporary  contract  of  servioe  the  employe  cannot  sue  as  oa  a 
yearly  agreement  (9). 


Mechanics'  Liens. 

CUttf,  630.  Throughout  most  of  the  provinces  of  the  Dominion  the  local 
Legislatures  have  placed  upon  their  statute  books  a  provision 
whereby  any  workman,  servant,  labourer,  mechanic,  or  other  person 
omployed  in  any  kind  of  manual  labour,  who  performs  any  work 
or  service  upon  or  in  respect  of,  or  plaww  or  furnisl  -^  ;'ny  inateriaL- 
to  be  used  in  the  construction,  aitoration,  reparation,  or  improve- 
ment of  nny  of  the  nmltifarious  matters  sp<>cificd  in  the  statute 
shall  by  virtue  thereof  have  a  lien  for  the  priee  of  such  work, 
service  or  materials  on  the  structure,  ediHce  or  thing  upon  which 
such  labour  was  expended,  or  in  which  such  materials  wenj  used. 
It  is  generally  provided,  however,  that  such  lien  shall  be  limited 
in  amount  to  the  sum  justly  due  to  the  person  entitled  to  the  lien 
and  to  the  sum  justly  owing  by  the  owner.  Moreover,  it  has  been 
held  that  the  provisions  of  these  Acts  do  not  apply  to  an  owner  of 
land  who  has  in  fact,  in  good  faith  and  without  notice,  paid  to  a 
contractor  who  was  unable  to  finish  the  work  a  sum  in  excess  of 
what  was  due  and  owing  for  the  works  executed  by  him  at  the 


(e)  The  <^eH  v.  Doutrc  (1884),  'J 
A.  0.  745,  P.  0.  As  to  the  fond  from 
which  Burii  remuneration  ran  be  paid 
out,  see  Tuckar  y.  TAa  King  (1902), 
XXXII.  S.  C.  R.  722;  »ee  also  in 
Ontario,  the  Statnte  Law  Amendment 
Act  (I  Edw.  VII.  <!.  12),  i.  15. 

(d)  Ponfon   v.    Ct(y    of    Winnipeg 


UWW),  XLl.  8.  f.  R.  366. 

(f)  Graham  v,  Cudahv  Pnoking  Co. 
(1910),  16  B.  do  J.  407. 

(/)  Lamherton  v,  I'nncouver  Tern- 
pBranee  HoM  Co.  (1904),  11  B.  C.  R. 
67. 

(ff)  Bain  V.  Andtrton  f  Co.  (1898), 
XXVIII.  S.  C.  R.  481. 


CONTHACTS  Ot  MaSTM  AND  SERVANT. 

ft?  „???  *"  "''"■"■'■'"'^  «>»  ^■"""t.     And  further,  that  the 

wh^h  were  subsequently  dishonoured,  to  a  creditor  »ho  had  sup- 
phed  him  wuh  materials  for  th.  purposes  of  the  undertaking,  did 
™™I,".ih'rt  """Stance,  render  the  owner  of  the  building 
re,pon.,hle  to  the  creditor  for  the  a„,ount  of  the  unpaid  bill.  (A) 


(*J  Tnvi« 
3.  C.  R.  a. 


fc«*m,«,../,,„rf    i„„j„    ,„^    p^ 


Co.    (1»1»),  XWIl. 
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The  Law  of  &)implk  CoNT«At'j'!«. 


CHAPTEE  VII. 


MISCRLLANEOUB   CONTSACTS. 


BolemnizatioD  of  mKrriago 44 

AgreementA    aa    to    custody    of 
children 44 


Qiuai-contrActiul  obligatioiu  uris- 
ing  from  proximate  relation- 
ahip  


Hutband  and  Wife. 

rflTiS^™  1^  ''-''*  '"'«"  decided  by  the  Privy  Council  tliat  socU.  91  and  92 
Canada.  of  tho  British  North  America  Act,  1867,  the  former  of  which 

(ecct.  91),  by  clause  2(J,  confers  upon  the  Dominion  exclusive 
legislative  authority  in  the  matter  of  marriage  and  divorce;  and 
the  latter  of  which  (sect.  02),  by  clause  12,  confers  upon  provincial 
Legislatures  exclusive  legislative  authority  in  the  matter  of  thi' 
solemnization  of  marriage  within  the  respective  provinces  of  th'j 
Dominion,  are  so  far  mutually  antagouistic  the  one  to  the  other,  ah 
to  make  clause  12  of  sect.  92  an  exception  to  thi-  legislative  autho- 
rity conferred  upon  the  Dominion  by  sect.  91,  clause  26;  or,  in 
other  words,  tho  effect  of  clause  12  in  sect.  92  of  the  British  North 
America  Act,  is  to  confer  upon  provincial  Legislatures  within 
their  provincial  boundaries  the  exclusive  right  to  enact  conditions 
as  to  the  solemnization  c-  marriage,  and  the  persons  by  whom  thi' 
ceremony  must  be  performed  in  order  to  give  validity  to  the 
contract  {a). 


Ch»ty, 


Agreements  as  to  Cmtody  of  Children. 
As  a  general  rule  nf  British  law.  any  iigreeraint,  whether  loi 

valuable  consideration  or  not,  whereby  a  father  relinquishes  the 

custody  of  his  child,  and  renounces  the  rights  and  duties  which. 

08  a  parent,  the  law  caste  upon  him,  is  illegal  and  contrary  to 

public  policy . 
And  the  reason  of  this  rule  may  be  stated  as  follows  (6) : 
It  is  not  competent  for  a  father  to  fetter  and  abandon  his 

parental  authority  over  his  child,  or,  in  other  words,  the  Court  will 


(a)  Mtirriayn  Leainlfition  -H  Catitufj. 
tm  n,  [1912]  A.  C.  880,  P.  O. 


(6)  ya»*ittart  T.  Vantittart  (1838). 
2  De  O.  ii  J.  pp.  259,  289. 


r-  wT'^'^'wrT'-TmwwMmm 


MlStEl.I,lNEm-S    OONTBAITS. 

not  aUow  or  usist  a  father  to  make  any  arrangement  which  wiU 
preclude  him  from  acting,  a.*ording  to  his  judgment  and  diacre- 
hon,  in  the  most  advcntageous  manner  for  the  welfare  of  his  child. 
It  18,  88  a  general  rule,  desirable  and  right  that  the  father  should 
exercise  superintendence  over  his  children,  and  that  he  should  not 
be  permitted  by  contract  to  deprive  himself  of  this  inherent 
obligation  imposed  upon  him  by  nature. 

But  this  general  rule  is  nol  an  inflexible  one,  ,is,  for  exampls, 
where  a  father  agrees  to  emancipate  or  forisfamiliate  the  ch'.ld 
out  of  re:-ard  for  his  welfare  in  view  of  benefits,  pecuniary  or  u.her- 
wise,  bestowed  or  expected. 

In  such  a  case,  if  n  change  has  actually  taken  place  in  the  con- 
dition and  proap».ct8  of  the  child,  the  parent  will  be  prohibited 
from  interfering  so  as  to  disappoint  the  expeetations  of  the  child, 
and  18  to  he  deemed  to  have  waived  his  parental  rights;  or,  in  other 
words,  where  a  father  has  consented  to  the  child  being  maintained 
by  another,  and  a  fund  has  been  set  ajiart  for  that  purpose  and 
there  has  been  a  eoiitinuanee  of  the  new  relations  resulting  in 
advantages  to  the  child  in  the  way  of  education  and  training,  the 
Court  will  not  allow  the  father  lo  interfere  with  the  expectations 
of  the  child,  or  eapridouslv  alter  n  voluntary  contract  which  is 
dearly  for  the  child's  benefit. 

Moreover,  in  considering  the  legality  of  the  agreement,  it  is 
unimportant  to  weigh  very  nicely  the  quantum  of  benefit  to  be 
gamed  by  the  child.  The  real  point  is,  was  the  arrangement  one 
hmi  fide  intended  for  the  benefit  of  the  child,  or  was  it  a  colour- 
able attempt  to  contravene  the  policy  of  the  law?  If  the  former, 
and  not  the  latter,  is  the  correct  view,  the  contract  by  Canadian 
law  18  not  necessarily  void  as  being  opposed  to  public  policy. 

>for  will  the  fact  that  the  agreement  includes  an  allowance  to 
the  parent  in  all  cases  render  it  obnoxious. 

Thus,  where  a  widow  in  necessitous  circumstances  agreed 
to  relinquish  her  maternal  right  of  guardianship  over  her  daughter 
to  tho  child's  paternal  grandfather;  the  fact  that  the  latter  under- 
took to  make  his  daughter-in-Ian  an  annual  allowance  was  held 
by  tho  Supreme  Court  of  Canoda  not  to  constitute  such  a  breach 
of  public  policy  US  would  avoid  the  ajr^ement  (cV 
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(0)  Chilhotm  V.  Chwhohn  (I9C8), 
XL.  3.  C.  B.  US;  les  also  Robnl,  v. 
Mi  (1882),  1  0.  a.  3*8;  Sault  .. 
.W<  (1811),  13  Q.  P,  B.  221.  .V.  to 
»•  affect  by  the  law  of  Quebeo  of  re- 
Durriage  upon  the  tutorahip  of  the 
mother,  aee  Bus^^rp,  Er  part*  ^1911) 


13  Q.  P.  R.  133.  .\,  to  Uic  right  of 
e  testator  to  impose  absolute  con- 
ditions with  regard  to  the  form  of 
raarriago  and  rt-ligiou..  education  of 
the  beneflciariofl  under  his  will,  aoa 
Rfnai^  '■  ^  *»'*<'  '19021.  XXXFI. 
3.  C.  R.  J57. 


i 
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The  Law  of  Simpif  Coi»TK*rT!i. 


Ohitty,  iiM.  Quati-ConlraetUBl  Obligalioiu  aruing  from  Prommale 

RflatioHBhip. 

It  is  settled  law  that  one  employing  another  is  not  liable  for 
bis  collateral  negligence,  unless  the  relation  of  master  and  servant 
exists  between  them. 

Consequently,  a  person  employing  a  contractor  to  do  work  is 
not  liable  for  the  negligence  of  that  contractor  or  his  servants. 

But,  on  the  other  hand,  a  person  causing  something  to  be  done, 
the  doing  of  which  casts  on  him  a  duty,  cannot  oscape  from  the 
responsibility  attaching  on  him  of  seeing  that  duty  performed  by 
delegating  it  to  a  contraHor. 

He  may  bargain  with  the  contractor  that  he  shall  perform  the 
duty  and  stipulate  for  an  indemnity  from  him  if  it  is  not  per- 
formed, but  he  cannot  thereby  relie/o  himself  from  liability  to 
those  injured  by  the  failure  to  perform  it. 

And  this  rule  applies  wen  where  there  Is  uo  contractual 
relationship  between  plaintiff  and  dfcndant,  if  the  proiimat.. 
cause  of  an  accident  to  the  plaint':5  is  the  initial  negligence  of 
the  defendant  in  respect  of  an  easy  and  reasonable  precaution 
which  he  was  bound  to  take  in  connection  with  the  installation  of 
a  dangerous  machine.  Should  he  therefore  in  such  circum- 
stances neglect  so  obvious  a  duty,  he  is  liable  for  all  results 
immediately  proceeding  from  his  want  of  care. 

The  principle  of  law  in  such  cases  being,  that  although  there 
may  bo  no  relation  of  contract  between  the  negligent  party  and 
the  party  who  is  injured  by  the  laok  of  precaution,  and  conse- 
quendy  the  latter  cannot  appeal  to  any  defect  in  the  machine 
supplied  by  the  defendants  which  might  constitut  a  breach  of 
contract;  there  may  be,  nevertheless,  in  the  case  of  anyone  per- 
forming an  operation,  or  setting  up  and  installing  a  machine,  a 
relationship  of  duty. 

What  that  duty  is  will  vary  according  to  the  nature  of  flm 
operation  or  the  character  of  the  installation. 
CUttj,  784.  It  has,  however,  again  and  again  been  held  that  in  the  case  of 
articles  dangerous  in  themselves,  such  as  loaded  fire-arms,  explo- 
sives, and  other  things  ejtisdem  gennis,  there  is  a  peculiar  duty 
to  take  precaution  imposed  upon  those  who  send  forth  or  install 
such  articles,  when  it  is  a  necessary  sequence  from  the  circum- 
stances of  the  case  for  other  parties  to  come  within  their 
proximity. 

The  duty  being  tn  take  precaution,  it  is  no  excuse  to  say  that 
the  accident  would  not  have  happened  unless  some  other  agency 


Miwi!i.i..,xf:„[„  CoNTDArra. 
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thM  that  of  the  Jofendani  had  intermeddled  with  the  matter.    A 
loaded  pin  w,ll  „„,  ^  „,  „„,,„  „^^  ^^^      „,  ^^^  ^ 

po>«.n  .,,nno,„,„„  „„,,„.  ,„,„,.  „„,,  ,^^^^  .j,         ^,„  _^^^  ^    ^^^ 
anle.8  it  .8  rr„x,.d  with  air,  ,,„,!  ,ho„  a  lisht  i«  set  to  it. 

But,  on  th,.  oth.T  h.,„d,  if  ,hp  prox„nai..  ™use  of  the  accident  In«rp«itIo. 
■8  not  the  n,.d.gon.,,.  „f  ,|„   ,|,.|„„d„nt,  hut  the  pon«cioU8  act  of  'l^"* 
another  8  volit.on,  the,,  h,.  .  m  „„,  ke  Uabhv  "^^ 

reaU    a3fa)  ''"'^''  '■°""'''°""  ""*  "'  ''"''*'™  ""  P^^'^^H""  oan 

Apart  however,  from  the  interpo«tio»  of  a  thirf  party,  who  Wl>«. 
by  actual  n„»fca,ane,.  I„d„re,  the  necident,  h  eontraotor  under-  r,,?"*" 
taking  to  supply  ,n  .dmitedly  dan^rou,  aubatanee  or  thinir 
obvmudy  ,„t,.nd,.d  to  h-  u,ed  hv  purt.es  other  than  those  with 
whom  the  contraet  ,^  art„,ll v  m.d,..  ,.  I,ahle  :.  third  parties  for 
all  consej,uen<.,.s  i„„„.diat,.|v  „r,s,„s.  n„l  „f  h«.  neiflect  to  take 
reaaonable  precautions. 

Thus    the. i,„y  ,„.isi„..  „ut  ..,   :,  ,„„„.,„.,   ,  ,„„„„,,  „|^„i,  I,    h, 

or  heat  to  the  ho„«.  and  p,,.„„„.,  „f  ■,  ,„,,,„„,„  ,.  „„,  „  personal 
on...  and  is  c:on„.que„tlv  not  li,„i„„|  ,„  ,he  i„div,dual  with  whom 
the  company  or  H,.„,  und.rt.kin,.  to  .^upplv  ,.le.tr,o  light  or  energy 
,«  immediately  ,„  privitv.  b,„  ovtendK  tn  ,>ver^  .nemher  of  the 
ooneumer  8  household  (6 

In  a  contract  of  this  de»,.r,p„„„  ,,  ,,  elearlv  within  the  contem- 
plation of  both  th,.  part,-,  the«.to  that  the  electricity  supplied 
should  be  for  the  benefit  of  ,h..  whole  of  the  premises  occupied  by 
the  consumer,  and  therefor,-  necessarily  for  the  use  of  all  the 
occupant!  thereof. 

Conaequently  the  dutie,  and  obligation,  arising  out  of  such  a 
contract  extend  to  all  those  for  whoso  use  and  benefit  it  was  clearly 
entered  into,  and  are  not  limited  to  the  person  actually  contracted 
with. 

The  measure  of  duty  and  obligation  owing  to  the  members  and 
servants  of  the  household  of  a  .flnsumer.  is  the  same  in  character 
and  equal  in  degioo  with  that  du,-  to  rh,-  householder  himself 

In  aU  oases  this  duty,  which  is  an  implied  one.  can  only  he 
discharged  by  those  upon  who,,,  it  d.volves,  by  the  exercise  of 
the  most  exact  skiU  and  attention  in  the  general  conduct  af  their 
undertaking,  and  particularly  by  especial  ,«,e  with  regard  to  the 
mr."  and  the  transmission  through  lliem  into  the  premises  of  a 
00'  sumer  of  so  dangerou.«  an  elem,>ntal  .'nergy  as  electricity. 

(«)    Dominum  AttturalOinCo.,Ui/        tnut    «»  r.,-     *    ■#     ^      * 
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Thf  L\w  of  HTMPi.r  rnvTBAcrn. 


LUbjUty  for  Nor  js  thift  obligation  limited  only  to  active  and  positive  negli- 
gonco  or  inisfcasanoe,  it  also  includes  nonfeasanoo  by  failing  to 
maintain  and  keep  the  wires,  through  which  the  current  ia  trans- 
mitted, in  a  proper  stale  o£  insulation. 

But  whilst  a  company  is  legally  liable  to  all  those  damnified 
thereby  for  any  positive  or  negative  dereliction  from  duty  of  which 
they  may  bn  guilty,  thoy  are  at  the  same  time  entitled  to  plead, 
as  a  bar  to  action,  any  defence  which  may  be  conferred  upon  them 
by  statute.  Where,  therefore,  an  action  against  an  electric  railway 
and  power  company,  guilty  of  nonfeasance  resulting  in  porsonal 
injurv,  was  time-barred  by  a  clause  in  the  provincial  Railway 
Oompftny's  Act,  under  ..i-  provisions  of  which  it  carried  on  itfi 
tiiidertnkiiig,  it  wqh  held  br  the  Supreme  Court  uf  Canada  that  th*-- 
delinquent  rompauy  was  entitled  to  the  benefit  of  the  limitation 
(if  iiPtioiiH  providtMl  by  statute  (r). 

Anrt  in  eases  where  judgment  is  recovered  in  an  action  agaiuBt 
one  of  st'vorul  parties  guilty  of  a  joint  tort,  such  judgment  is  u 
bar  in  un  action  against  the  others  for  the  pame  cause,  although 
thi*  judgment  may  remain  unsatistied. 

It  not  being  for  the  general  interest  that,  having  once  estab- 
lished iind  made  certain  his  right  against  one  of  several  wrong- 
doers, a  plaintiiT  should  be  allowed  to  bring  a  multiplicitv  of 
actions  in  respect  of  the  same  wrong. 

And  this  rule  is  based  upon  the  principle  of  policy  and  con- 
venience, which  is  expivssed  in  the  maxim,  Interest  reipublicm  ui 
sit  finis  litium{d). 


Cc)  Rrituh  Coiumbia  Slfotrie  Bail- 
way  Co.  V.  CromptoH  (1910),  XLIII. 
S.  C.  H.  1. 


(d)  Longmore  v,    J.    D.    McArthv. 
Co.  (1910),  XLIII.  S.  C.  R.  «40. 
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HHAPTEB  VIII. 

VARIATION  or  W„,TTKN  ,OVT„,CT,  ,.v  K,T„AN.Or,  FV.D.NCE. 


Mrthod  of  inlerpr^tini,  »  wriM™™" 

ori^nir  iiutruinfnt  .,,,  « 
Imtiino™     in   ,.hirh   „ij„„,,    ;,, 

trado  railom  i,  admimihlp  jn 
RnlM  a>  to  v«rjinK  written  im,. 

menu  by  parol  evidcim-  ...  51 
Mttliod  of    intorpreting  written 

instrumpiita ,. 

Iiutruiiienl.  in  1.  ton-ign'  io™, ..  52 

I'.ltrin.,,,  ovidenr-,.  in  gene'il   ...  4 


rnmd  frimp  ^reiamption  in  case 

of  writh'n  iiistpumrnfc^  fi2 

Ambiiruou*  or  oliBcure  in«trunicnt«  53 

CoUatpral  verbal  affrecmenta Ss 

I'liprotitaMp  wintrarta 54 

Contract  impossihli-  of  pepform- 

aupo (j_/j 

Ktfwt  of  antiiipatorv    br*>»fh   of 

">iitriiot  " fif, 


fr.Tf  i,  .„„  ""/l""-    ™  Act.  ,f  „„d  wl„.„  the  text  is  explicit  lliat  e'f-i" 
U'U  ,    co„cl„s,vo,  „l,ko  ,n  what  it  direct,  and  what  it  firbids         '""""""■■■• 

m.!n  „r : ; '™' " »?'"""™"  ""^  ™p»'>'"  °f — "-  o^e 

m„,uaUv  cxclu„ve  („nd  conflictin^t)  .juri,dioti„,„  .tt-c  wide  ,Lugi, 

0   ho    ontcxt  and  scheme  or  the  Act  for  the  purpose  of  decidintf 

No    mnrt  ,t  be  understood  that  the,,  „  no  enablinp  capacity  to 

loe  te  a  part.enb.r  power  to  one  or  other  of  rival  jurisdictions 

m   tn     ■'■  ;""™;'  ""  '""'  """  "^"  '-'  "f  ^•-  Conatitu  ™n 

r "  ti::^''""  ^' '"™' """^'— ""  •'■-"-'■"^"^ 

But  c  cower.™  it  is  to  be  taken  for  .ranted  that  the  e„„hli„„ 
0  vhteh  ,t  ,„  ,„v„t.,,  „  ,,„.„„,,„„„  ^^  ^1^^  ^^^^^^^  creatin^^. 
<  '.  SI,  ut,„„  or  otherw,.c  elcarl.v  ,^pua„„o,  ,«  its  scm-  " 

ApplymfTth.s  general  p,-oposition  to  the  Constitution  of  Canada 
ax,c„,at,c  thai   whatever  is  an  essential  appana.e  of  !  f 
Metnnten    ,„  Canada  n,us;  belong  cither  to  the  Legislature  of 

Innit,  pivscnbed  by  the  British  No.th  .America  A.-t 
l.onseqni'ntiv,  the  iiower  to  „l-.e  ,■„„,    i\     <    '  ' 

e™.dau,edutyof,i,sweHn,;e:t,r';;;a::f:::,rp:: 


jmB^-i-^ 


fiO 


TlIK    La«    0)    SiMPLR  C0NT«4CT8. 


[uHtanwH  [u 
which 
Bviilfiii'c  of 
tTmi\o  i-iiHtum 
in  AiliiiiiiHiMo. 
Chitty, 


Ijv -th  CiovrTnor  in  Couix-il,  is  iiicidriil  to  unJ  n'siJetil  in  thh 
Parlii.airnt  of  tlio  Doinlninn,  nlfhoiiRh  it  is  riol  nn-'ntioned  in 
»illi(.>i  xplicil  or  (iiiiLif.'^uoiif  torriiw  in  thr  Briiitth  \ortli  Anu'rica 
Act. 

Hilt  ultiii)uu:h  sinli  II  powrf  not  brin^f  n'pujjniint  to  the  British 
Nortli  Aiin'ii'-n  Act  may  ho  rii^riirdcHl  nn  infra  irirrs  mid  lionsc- 
m-quently  i'\)>rriB('iihl<',  the  Hnswcrw  oS  thr  SiiprLuiic  Court  ii,i 
(|Uistinns  addri'«a-  i  *  it  hv  tlio  (Jovcrnor  in  Coinnil  hh'  iidvi'*orv 
only,  nor  ddw  th'  «!ourt  by  oxprrsniiig  extra- judiciiil  opininiis 
whcn  thus  *ullt'd  U]  o  do  ho  vuwitf  its  ri^^ht  to  r-virw  siicli 
opiniouf*  wIh'Ii  tht  ■' ■  u  ronin't''  '  nw  I'mbodyin^  the  sjim- 
point  wmtps  judirii  a     oefure  it  \^a  . 

C'listoinn  of  ti-!i>  .  as  distijiffiusht'd  t'rrmi  other  customs,  arc 
Ki'tiirally  lonrsiv  nf  lmf*iru>.:i  iiivciilod  ar  rclii-d  upon  in  ordor  to 
nioilii'y  <n-  i-vude  the  iippli*  itioii  of  soim*  .jtidiciiil  rnli'  of  law  m 


i'H'SH,    wh' 


n[t|dii'iil  ion  Jiii.'  M'cini'd  irkwitii.  or'  has  j)in\:,l 
injurious  to  soiji.'  of  th'*  nuTflmnl!*  afl't'ott'd  ilicrchy. 

.\nd  when  s;.iiic  stnli  ((nir^cor  hiisinoss  is  |>nivc<l  id  rxi»t  in  fart, 
and  thc!  binding;  cffoct  nl'  it  is  dispul*vl.  th>'  (jiii'htion  of  biw  twrm^ 
to  be,  uhothcr  or  no  it  i^  in  iwcordaiiri*  with  fnndainciital  priii- 
fipb'P  of  rigiit  or  wron^'. 

A  incicaiitlh'  cusloru  is  hanll)  "vcr  invok(><l,  ■*aM'  wh^n  mv  of 
thr  parties  to  tlie  dispute  has*  not,  in  fart,  liad  bis  attention  called 
tu  the  biieiiiess  proeediin'  lu  he  eiiforrcd  by  il :  for  if  his  attenlioii 
hud  \n  fa(  t  been  railed  to  such  course  of  busiiiL'BB,  liis  eontra-ii 
wouM  be  specilieally  made  in  ureordanco  with  it,  and  no  proof  of 
it  H<  a  custom  would  be  necessary. 

A  slritnger  to  u  Iwality,  or  trade,  or  market,  is  not  held  to  h.' 
Itound  by  the  custom  of  such  locality,  trade,  or  tnarket,  iM-oaiis) 
he  knows  tht  cuKtnin,  hut  bceHiisr,  he  has  elected  to  enter  into  tran^- 
;ieti(mfs  in  a  locality,  trade,  or  market,  wlieroin  nil  who  are  not 
"trungers  do  know  and  act,  upon  such  custom. 

When  eontjiderable  iiumhers  oi'  men  of  but"ine»s  carry  on  one 
>idc>  of  a  particular  buaineBs  thoy  are  apt  to  ^se?  up  a  cupIoui  wliii  U 
acfH  very  muth  in  favour  of  their  side  of  tfi*"  IwisineKs. 

So  lonp  as  tbev  (h>  not  infringe  some  fundamental  prineipli' 
of  lijriil  and  wninp,  they  may  (Establish  s-uieli  a  eiislom;  but  if,  on 
|ji^pl!te  ()efore  a  legal  I'oruin,  it  is  found  that  they  areendi'avourin^r 
to  I'nforce  some  rule  of  conduct  which  is  so  entirely  in  fnvour  of 
their  sid:  that  it  is  rnndamentallv  iinjusl  to  the  other  side,  ihe 
(.'i.'iirt'^  'i.v    always  determined  thn   ^iuch  a  ruftoni,  if  sought  to 


<■  fa„f"ff.  (IS12|  A,  (■    ri7l,  1'  (  . 
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"'"'"■""■■    'IK    WrITTIN    rnNTR»(-™,    ITC.  (ij 

bo  .nforc«l  ag«in»l,  ^  ,«,„„„  ;„  f^,,  j^„„,„,„  „f  ;,  ;,  „„r,.„^„„h,„, 
.■ontrarj-  ,.,  !„„■  „,„,  ,,-,i  ^^,^_,  „^^,  ^^,^^  ,_.^,  _,^^|^  ,„u|.lov",l  l,y  u 
ju,l,c.«l  1,„.„,„  i„  ,|.  ,i,Ii„.  ^,,,,.tl„.r  o,.  „„  „  ,.„..„„.  of  tra.lo  ,»  „no 
that  ,h<mKl  ,,  „|,|„.|,|  „v  ,1„,  f„„rt  „r  „„.,  thai  slioulJ  b,.  di.- 
«pprov«i  „  ha«,.d  „|,„„  tl„.co„»ul,.r«lion  wh,.,l„  ,or  „„  Ih.ulbg,^ 

'■""'r  °^  '!"'''■  "'""1>  ",„U  ,h,.  „,n,|,™l  „,  whirl,  ,l„.  ronlrnvt 

.»  to  be  pr,f„,.„„.,l,  .„■  „  l„H,„f  i,  ,„  ,.,,„„^<,  i„  i„,,i,„i,,  .harartor 

"'.'"  ""'»«""";  t"'-  ■:  ».".Hhi„g  „„lik,.  or  porl,ap»  al.oKothor 
antaK.m,»ti.  ,o  „«  oH^inal  „.„,„,  If  i,  ,lo,,  ,h.  lat,«-  it  is  unju.t 
toward,  thr.  party  ana,,,.,  wh,,,,,  „  ;.  ,„„.|„  „.  b.,  .,„f„„.„|,  „„d 
.»,  Ihoroforc.,  vo„l;  if  ,h„  ,„,,,„.,,  ;,  i,  „„,  „„i„„_  ,„d  ,h„„ij 
thorrfons  b„  allow.«l  |„  |„.,.vail(fc  . 

IM.  «,  /.,  rnnihnj  „  Uriif.;.  ll,„;„„„,l  h,  Parol  EvUmcr.      Chitty.^ 
Tl».  (fo,,,.,,,!  ,.„1,.  ,„„|„„|,,„||,  „,  ,|„„  ^,|,^,„  ,^„  ^^.^_,j^  ^j  ^_^^,  ""-'■-»■ 

wntton  ,n8trun„.,,l  a,v  r,,v  f,.,,,,  „n,l,iK„ity  in  iheuisc-lvoa,  and 
wliorn  ,.xt,.r„al  ,„,.,„„»,,„„,,  ,,„  ,„„  ,,,,,,„„,  ^„^,  j_^^^,  _^^  ^j._ 
n.Ity  as  to  li,o  p,o,„r  application  of  I  l.oso  wo,-,l,  to  .•lai,„ant,  under 
11,.  ,nM,„n,o„..  o,   ,1,..  .ul,,|„,,.„„.„„,,  ,„  ,,|,i,.|,  ,j,^,  i,„t,,„„,„, 

;;■'"'"■'■.  "'"';  '."^""' "  i»  "'»'»■«  lo  l>o  ,.o„.„„.,l  anomding  to 

tin.  »tnrl,  plain.  ,.on„no„  „,.aninK  of  ll„.  ,v„rds  th,.m„.lv,..;  and 
in  »u.l,  caa,.  ,.xtr,n,i.  .vidon,.,.  f„,.  tl„.  ,,Mrp„„.  of  ,..pl„ini„„  it 
a.«Md,n(t  10  li„.  «„r,ui»,,l  „,  „ii„,,,„|  ;,„,„,;„„  „j  ,|^^  .^^  ^^ 

I."  .n.lr„n,,.„!  „  „t,„rly  i„ad„,i..il,l...  rf  it  woro  „tl,orwi»o,  no 
lawy,,r  wonld  b,.  »af,.  in  advisinn:  „,,„„  tl,o  construction  of  a  written 
.nstn,n)nnt,  nor  any  ,,„,,.  i„  taki,,.  ,.„,l,.r  it :  for  ll„.  abl,.st  advice 
.."Bin  be  ,.onl.-olled,  and  ll„^  ,.l..are.t  lit!,-  ,o  land  n„dcr,ni,„,l  ,f 
«t  some  future  period  parol  eviiknce  of  the  parti.nlar  n„„.,in.. 
•vbi.O,  the  pa,-ly  affix,.!  to  l,i„  ,v„„is,  or  of  his  »ecr,.t  inlenlion  or 
.  ^.  rval,on  ,n  niaking  the  instrun.eni,  or  of  .ho  ohjeels  or  m-vmnx 
who,,,  h,.  ,„te„d,.d  to  be,„.li,  „n,|,.,.  it,  ,„ight  ix.  set  up  to  eontradi,.t 
".■  vary  the  plain  lanir,iui;e  of  the  instrument  I'sidf 

''''.';  '™"; '■^.■lalio,,.   however,  of  every   insn-ument    being  M...h,»i  of 

...on,f,.stly  thai  whi..h  will  niak,.  th,-  instrument  s«,,k  the  inlcn    »'"I.r.ti«K 
imn  of  the  party  at  the  ,i„,c  it  wa.  ,„ade.  i.   has  alwavs  la-o  h.™™™.. 
.ens.dered  as  au  excplio,,,  „r.  |,„l„p,,  to  Bp,.ak  ,nore  preeiselv 
....I  so  much  an  exception  from,  as  a  eorolJa.v  to,  the  General  rub' 

■■.l.'.ve  staliHl,  that  where  any  doubt  aria's  upon  the  In,,,  sen*  and 
..........IK  of  the  words  th..msolv««,  or  anv  difficulty  as  to  their 

application  under  the  surrounding  eireiimslances,  the  wi=e  and 


".)    Dpdiiwd    from    juil,:;, 
li''liht-on  V.   Mt,l!fitf   (1870), 


l   ro.   (1909).  Xt,I.  s.  C.   K.  (ilS. 
i\tin-h  ;i  lurttom  »iw  ln.ld  not  liiiidin 
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Thu  Taw  op  SrMPi.R  CoMTHAm. 


Iturtrumt-ubi 
wtltteu  ill  II 


EztritMic 
evidence 
(fmicrsllT. 


Primd  facie 
prpsuraptioii 


meaning  of  the  Unguftgr  may  b**  invoNtigalcKl  and  avrprtatntHt  by 
fvidenoi'  i>utHtdc  the  inslriitiiriit  it«elf ;  for  \m\\\  ri'SMoii  iiii<) 
common  »t'ii«t'  ajfrin-  ttmt  by  iii>  oiIut  mean''  ran  the  laTigimR''  "f 
the  inHtniiiiciil  b<'  nmdt'  hi  (t|H'uk  ttu>  i-eul  mind  oT  ilio  {Mirty. 

Such  itivcpriguiidii  dofh  (if  ncii-iHity  take  phi'-i'  in  Hn'  int«Tpn'- 
liitioii  of  inntrunii'nlB  writti'u  in  a  foroi^  lanfruagc;  in  the  caiut 
(if  Bncicnl  instruni.'nlM,  wlu-n'.  by  lb*'  lapw  of  tinn-  nnd  « liangr 
of  ninnnrrn.  {\m-  words  bav>'  ariiuiml  in  the  prcHmt  agp  a  diffcront 
rn^'ttning  arid  signitlfniiri'  ftoin  that  wbirh  lhc\  bor**  when 
iiriginally  ciiiployi'd;  in  rases  nhcn'  Irrinw  of  art  or  Keii-nii'  occur; 
in  mercantile  mntrai'lN,  which  in  imtny  cases  nw  a  ppcniiar  lan- 
guage ompKiycd  h\  ihow  only  wlio  nrf>  convcrHant  in  Inidf  and 
coninicrcc;  and  in  other  iufttanc*^  in  which  llie  nonlf*.  l)eNil^e^ 
llieii-  general  cnnnnon  meanin/.'.  havi'  un|tiired,  bv  i  uNiDin  or  ntber- 
wifie,  a  Mi'Il-knowM,  pciuliar,  idiinnutie  nn-aning  in  the  partleniai- 
country  in  whiih  the  pail\  uwin^f  ihem  \\i\^  dwAVn^v:.  nr  in  the 
particular  pwietv  of  whiih  he  foi  ini-d  a  tnend>er,  and  in  whifh  lie 
pRpscd  his  life.  In  all  tln'Me  iiisef  i'\ideiice  'm-,  admitted  Ic  expound 
the  real  meaning  of  tlie  huigiiage  used  in  the  iTiKtriinient.  in  onler 
to  enable  till'  t'ourt  or  judge  to  eonKtni''  tlie  iiistrurni'nt.  and  lu 
vt\r\y  htieh  real  moaning  into  etfcet . 

Hut  \\liilpt  evidcnc''  in  adinissihle  in  these  iiistancet*  for  tin- 
purpose  of  making  (he  written  iiittti-nutont  ^[M'ak  for  itself,  which 
without  such  extrinsic  evideneo  would  bti  either  a  dpad  IctbT,  or 
would  use  a  doubtful  tongue,  or  convey  a  false  impression  of  the 
meaning  of  the  party,  thi-  exception  to  the  general  rule  must  be 
Htrirtly  limited  ""o  cases  of  the  demription  above  sjk  tlied  and  to 
evidence  of  the  nature  above  detailod,  and  in  no  ease  whatever 
is  il  pennitled  to  explain  lh<'  languagn^  of  a  deod  by  evidence  of 
the  private  view;*,  tlie  setret  intrutioiis,  or  the  known  principles 
(if  the  party  to  the  Inslrunieut.  wbethi-r  religions,  political,  or 
ittherwific,  any  more  than  by  express  parol  declarations  nr  e\- 
planations  by  (he  parly  himsoJf,  which  are  univ4>rsally  excluded: 
for  the  admitting  of  such  evidence  would  let  in  all  the  unoortainty 
before  alluded  to;  it  iVmiI-!  bo  evidence  which  in  most  instances 
could  not  be  met  or  coTin  nvertod  by  any  of  an  opposite  bearing  or 
tendency,  and  would  in  effect  causw  the  spiet  undeclared  intention 
of  the  party  to  eon'rol  liud  preilomitiate  over  the  open  intent  ton 
expreflsed  in  the  deed  'c' . 

Rut  although  the  produetion  of  a  paper  purporting  to  be  an 
agrreini  111  bv  n  pai'ty  with  hit*  sign.i'urc  attached  afTurds  n  strung 
presumption  tlnit  it  is  his  written  agrt^nient.  and  if  in  fact  he  did 


(cj  Tindft1,C.  J.,in  Shorf  v.  irtfM»(l842),  9  CI.  &  F.  3fiS,  at  p.  565. 
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Vahhtiiin  or  WmrriN  CoHTiucn,  ire.  i 

•ign  thn  papoi  nmmi,  rniilmhi-i^i,  the  term,  .ont.iuod  iii  il  an. 
condu.ivc  «„d  cunuul  l„.  van.J  l,v  p.ml  ..vidcK*.  NevertJieW, 
II  U  i«n  be  ,„„v«l  ,],„  ,„  j„,,  „,,,  p^i^j,  ^^,^_,  -^^  ^.jj^  |,_^ 
.^pri«  mtention  ,l„„  i,  ,1,„^  „„,  ,.,  „„  „^,^,„,„„,,  „„,  „,|„,,. 
party  eannol  Kx  il  u«  „„  ..gm.in.ut  upon  tho«.  no  siguiiiK.  Tlu. 
di.tlliel.0.1  i„  p„,„i  „f  la«  i,  ,|«1  «id™„.  (0  vary  the  torin,  of 
«.i  agreeinent  in  writing  i.  „ul  «dmi».ibl<.,  I,ui  evideiie.,  to  ,I,oh 
that  there.  I.  not  an  «gi„.,iK,,i  „,  .U  ;,  ,.ip„ly  aduiia.ibl...  Or.  in 
other  word.,  although  no  addition  t„  or  variation  of  tlio  term,  of 

a  written  contraH  ran  I id,,  by  parol re  i.  no  rule  of  law  to 

exlop  partie,  fro,,,  slio»  i„g  Hial  u  pup,.r.  purporting  to  !».  a  Bignui 
agr,.eiii,.nl,  wa,  in  f,,,.,  ,i^,„.,|  |,,  ,„i„„t,._  „^  „,„(  j,  ^^^  -^^ 
Oil  th,.  term*  ll,.„  il  ,|,„uld  ,„„  |,„  ,.„  „^f,.,„„„,„  ,„„i,  ,„„„„  ,.,, 
paid  or  Bometliing  ,U,.  done. 

Thiif.  for  ..xainpl,',  wb.w  u  pn„„i,„„,  „oie  i»  ii,dui».,l  „|,„„ 
the  e.vpre»»  ,i„d..r«laiidiiig  that  it  »hall  only  be  available  upon  lie- 
happening  of  a  .rllaiii  ,.,ndllion,  the  happ,.,ii„„  of  that  ..yeiit  i, 
a  eondltion    pree„leiit     l„   ,|„.   „„,„   l„.,.„,„i„g    |,i,„|,  ,„„    ,h,, 

indorsor  {d  . 

And  a  like  rule  pivvaU.  where  the  language  of  an  in-  A»big„„,„ 
"trunienl  is  ambiguous  or  obwun-.  ('oiimi|uenllv  in  sueh  eaw  ™'°"«™" 
the  . mention  of  the  parties  shod,!  be  aM,Mt„i.u.l  bv  eon.ideialio,,  I^tT"'' 
oflheeircunisUiiee»attfndiiig  the  exeeulion  of  the  agreement  (e) .  hb-i'm. 

Again,  as  it  is  ii  positive  rule  of  law  thai  whiTever  praetieable 
a  Court  of  jusliie  ought  lo  atlribnle  lo  llie  onlinarv  transaction, 
of  bu8in.«,  siieh  a  legal  eliHi-a.ler  as  will  elr«.tuate.  and  not  such 
us  will  finsllule  tl,..  .val  inleutioiis  of  ibe  parlies  lo  them,  it  has 
been  lulj  that  where  the  l.-rins  of  a  doi-unieni,  allhough  admittedly 
ambiguous,  are  rea.soMi,l.l,v  e„pal>l,.  of  ,i  eonstiuelion  in  aeeord'- 
allee  with  tbi'  parol  iiilerprelalion  of  them  by  the  party  seeking  to 
eiifone  il,  and  any  olhiT  eonatruction  thereof  would  render  the 
whole  Iransaclioi,  nugatory,  ihe  Court  will  eonstrue  the  doeuuient 
so  as  lo  relldi'r  il  oBeetual  (/\ 

Moreover,  when  once  the  existeiio..  of  a  parol  tonlraet  is  ad- 
niilted  by  lb.'  parly  fo  he  i-hargt^d  it  does  not  lie  in  his  mouth  to 
objeet  to  lbi.  admissibility  of  oral  evidene^i  by  the  other  party  to 
pritve  the  terms  of  such  eontrue.t  {g. 

Again,  in  the  case  of  a  eontrart  in  writing  parol  evidence  of  a  ColUi,r,i 
eoUateral  verbal  agreement  is  admissible,  provided  such  alleged  '"'*' 


(rfj  The  Ccmntfn^M  Bunk  of  Wi„d- 
•or  V.  Morrimu  (11102),  XXXI'. 
S.  C.  R.  96;  we  also  Mutual  Life 
Inice.  Co.  of  Carmda  v.  Oiquhrc 
(1902).   XXXII.    S.    C.    B.    348.' 


(e)  benerrei  v.  hru>,lt  (191KJ1. 
XXXVII.  S.  f.   K.  613. 

(/)  Travet  v.  forrett  (1»09),  XLIl 
S.  C.   H.   514. 

(?)  Campbell  V.  Youna  (1902) 
XXXIl.  S.  C.  R.  647.  '■ 
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^■i  TlIK    L.\\\    in-    SlMl'LK   COM'KACIS. 

ural  {-(tntiiii'L  tlucf-  nut  n'uvrrhc.  Ijiiut  ur  (uiiir;i(lu-t  aii\  oi  ihv  rcrius 

id   the   ll-iVrllH'l.t    which    h;i.    lurii    iv-huv.l    iiild   Wl'itill-.       U'hiiv. 

llitrcl'iK-r,  ii  plain!  ill  itlli>^"ii  ihiit  ihc  ilrlViul.uil,  uhcii  giviiiir  liirii 
urillcii  iii^irucliii'  -  !u  iicfjiiliad-  a  n.ili^  of  n-al  t'stalt',  vitIiuIIv 
iiiukTlook  lo  rriiiil)Ui>i'  liiui  i'Draiiv  .Ain'tist's  rt'iiBDiuibly  iiii'urn'ii 
ill  his  t'lulciivoiir  fi>  olilaiii  ii  fiislu.iuT.  thr  Court  gnw  I'llV-^-l  to 
.>ti(.'h  roiliit*  rul  oial  iigiTrnn-ut  (/n. 
(Jtutty,  iijft.  1U;[,  oil  ihc  ollit'i'  h'niil,  an  I'Xprt'st^  sliiJiilatiuii  in  a  I'otiU'avt  i'or 

ilio  sale  ol'  goDilji,  an  in  aiiv  otiior  coLitraci,  is  coinlu.-.ivo  t'\iiii'iiir 
ol'  tlji'  iL'niih  of  \\u'  agi'tH'innit  ln't\VfH'n  tlu>  partii^s  thcn'to,  ami 
jiarot  rvi(Jciii;r  of  u  loual  uiL'ivantili'  or  uilu'i-  ciisloiu  iuforisislt'iii 
wiih  eiaii  f<l  iimlaliufi  ih  iiiudiiiis-ihli'  lu  varv  i!it^  ti'mis  of  thr 
written  agri.'i  nuMil  (/  .  And,  gonfrally.  whc^re  tlio  effect  of  an 
aiJi'gril  parol  it;:i'*'('ini.'nt  is  to  vary  antl  annul  tin.'  tfrnia  of  a  wriiini 
iii:4i"niiirnt  wliirh  elearly  and  prf;iMi'I>'  m'Is  out  the  ri'spi-cl  ivc 
riylits  of  till'  pailirs,  such  verbal  aHrc<'"ieu(  is  not  adnii'>.'?ib]e  in 
.■\  id)  Life  {l.-j.  eu-n  in  eases  wheiv  tin-  written  contrail,  by  i-eaf><ja 
of  fortiiilods  eoiiditions.  beeonie.s  iiii[-i'ulitihlr. 
Uuijrt^tittMc  Vipon  thi'  <:rouiid  that  where  llici'c-  is  ;.  positive  eontraet  lo  do  a 
ihinj.',  not  in  its'lf  uuhiwl'nl,  tiie  eonlraetor  iiiust  pei-forin  il  or 
pay  dunia;ves  I'or  iiol  doin^^  it,  althougli  in  eonsequouce  of  un- 
foreseen eir''Uinstaneo.s,  tlie  perfotnianee  of  tlie  eontraci  has  bi/eon;e 
unexpectedly  hurtliensonie.  And  in  aniplitieation  of  this  riih',  ii 
may  bi-  laid  down  as  a  i^enerul  proposition  of  hiw  that  a  (.'onit 
has  uo  rii,'ht  in  read  into  a  written  contract  an  implied  Htiftulatioii 
varying'  its  exjirei^.s  terms,  unless  upon  eoiisidoring  the  whole 
tenour  of  thf  instruiueiit  in  a  reasoniihl"  and  businesslike  manner, 
an  implication  necessarily  arises  that  the  parties  must  have  in- 
ti'nded  that  the  sup-gested  stipulation  should  exist. 

Nor  is  it  enough  to  say  that  it  would  bo  a  reasonable  tliiny  to 
make  such  an  iniplieation.  It  must  be  a  necessary  implicution 
in  order  to  be  valid  (l). 

The  nnderiyiny  prijn  ijde  in  sueh  ia.->es  hein^'  that  when  a  person 
by  his  own  (ontraet  creates  u  duty  or  cliurf,'e  upon  himself  he  is 
bound  lo  make  it  good  if  he  ma}',  notwithstanding  any  ac-cident 
by  inrvitable  necessity,  because  he  miglit  have  provided  against 
it  by  his  contract  (m). 


Ilf^ih    .\-    Co.    (!9()(.).    \N\.    S.    V.    li. 

;);J4. 

to    n,ij,>-sur  V.    Irr    (19111),  WXV. 

s.  c.  u,  'i:\. 

U.-hmk>ui   (.l!)ili;j,  WWII.   S.  f.  It. 
315. 


(/>  i-ot,m>!h,  V.  Cifif  ,.f  SI.  .loh" 
i  10(H).  XXXV.  S.  ('.  li.  !S*i;  s.y  -.iU, 
'Intt!-  V.  inUoj:  (l!li)8>,  XL.  S.  ('.  Ji, 

19a. 

i,>i)  n„U  V.  IVr.uhi  (lf^')9).  K.  IJ. 
.'.  I-:.  765,  Ht  p.  799;  mop  also  Tn>iJm 
V.  (•nhhr,.ii  (1S(J3).  3  B.  Al  S.  i^2(>, 
at  p.  833:  and  hniilfs,  Willoz  (1908), 
XL.  S.  C.  K.  198. 
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But    lllf  alien,.    Ilii,.   IS   „|,|i    U|,,,|iri|l,lC    Wiini.    ;is   Sl.Llr.l,   I 

lljcr,  is  positiv,  :llis(i!iii  .,  ;in,l  ,]  ,1  .a'ty.-l  Ir,  „iiv  ■i.ii.lili.)! 
rxpi-iSB  or  inii.lnsl  K„r  ir  it  |„,  ,,,i|„,,  roiiili'ioiiiil,  uf,  |i 
imlitiiitud  iis  li.  \nwiu  .  ihr  aulliontifs  srni;  to  ,.<l;il,lisl,  liio 
l.riiuipl,.  thill  wliiTc,  Irom  the  miluiv  of  tlir  contract,  ii  ,p|ic:ir,s 
iliiit  tic-  |,artic»  iiiiisl,  fiDin  its  iiic,.|,ii„n,  Imvc  kuoni,  lliil  it 
loiilil  not  l,c  fiillilinj,  unlcsM  wh.ni  the  tint,-  for  pcrlornmncc 
arri\cii  ,~.iii,  part  iciihir  spci-ilicj  thills'  continued  to  i'\isl.  so  that, 
whiii  cutcriii'.'  inlii  Ihc  ,-ontract,  they  must  ha\.'  contcmpliitcd 
suili  coutinuiiis  ,xi»t,auv  ua  the  louiidaliou  ul  what  «iis  lo  h.' 
done;  liicrc,  iu  tlic  nhsciic-  ol  any  cxprcia  or  implied  warrantv 
hv  th,-,ontraetor  thai  the  thincj  »llall  coiitinu,'  lo  exist,  tin- loiilract 
is  not  In  he  construed  as  a  positiv,,  I'ontraet  i,i  {,■■  rnllilhil  in  all 
cvetils,  hut  as  suh.jei  to  an  implied  iou,lilion  that  l!|e  parties 
sliall  lie  excused  in  r^iM\  liefor.'  hrea.'h,  peii'ciriuaiici  liisi  o!-,  ini- 
possihl.'  hy  na-TOi  ,,l'  tie'  pcrishin;;  of  the  ihinir  witlioul  d,  fa.dl  of 
ill,'  eonfractor. 


I)„rf,iniian,'r. 


liv.'ry  of  £;,)uils  enn- 

i^ieii f  a  parti,  iilar 

eunlrac*-oc   will    li,- 
111,'    -nhjis't- 


alract   of 

,'"ry  at  a 

i,it   fault 

tiiusi 


Anniii,   there  ar,'  .erlaiii  .oiitricts  of  , 
ilil ioiii'd  upon  assunipt  ion  of  thi'  loiit iiiu,'d  ,,\is 
eliutl,'l,   the  due  fulhliiu'iit    of  wlii.'h   hy   the 
excused    if,  hy  misehaiU','  aid    nithout    ii '.:;!!,_' 
malt,  r  of  llic  contracl   is  destroyed. 

Thus,  for  ixaiiipl,.,   wlicr,,,  hy  virlu,'  ol   ,i  pi..si,| 
har;»iiiii  and  sale,  the  property   in  specitic  i^oods,  h)V 
future  flat,',  is  IransferrtHJ  lo  a  huyi'r,  should  tin", 
in  llie  vendor  perish  in  the  interval,  allhoiiErh  tin-  pi 
pav  the  price,  the  vendor  ii,,»crtliolcss  is  excused  from  piTfciniio" 
his  contract  lo  d,'liv,,r,  as  it  has  hccomc  inijiossihie  [n 

Tlie  doctrin,'  of  arilicipalcry  breach  of  contract  is  that  a  reimn-  Elfectof 
cialiou  of  a  contra,  t,  or,  in  otli.-r  words,  a  lolal  rid'usal  to  pirform  brcicn.!"' 
it  hy  one  party  before  the  time  for  perforriianee  arrives,  does  not  ,:f>iitnict  i>.t 
hy  ilBcIt  aiiiounl  to  a  brcucli  of  contruc.l,  hut  may  he  so  aeled  upon  "°''  ^^^' 
and  ado|)tcd  hy  the  other  party  as  a  rescission  of  the  i  ontraef  as  lo 
givn  an  imuiediale  right  of  action. 

Coiipcquently,  when  one  parly  assumes  to  ciiouni,'  thi'  contract, 
that  i,s,  hv  antii'ipation  refiis.'s  lo  perform  it,  he  th,,i',,|n,  .s,,  far 
as  he  is  eoneerned,  doilares  his  intention  then  and  Iher,'  lo  rescind 
Ih.,  contract.  Such  a  rcniineialioii  does  nol  of  itsi'lf  amount  to  a 
rescission  of  th,'  contract,  h, 'cause  oiii.  partv  to  a  ,'iinti'act  cannot 
by  hims.'lf  r,,Siiiid  it,  hut  hy  wronKfully  makiii!;  smh  a  remincia  . 


(„J  I  liol.  .\t,r.  t.-.ll,  1,1.  10;  .MM, 
,,lso  Iladley  v.  fhrk,'  (1799),  ST.  11. 
2.',l). 


I")  /,'.';/,>  I.  .i;,i.,»  (INII9),  II  Kast, 
.11);  a«'  alao  '/'«,//(,/.  v.  Cnl'twell 
aMi).  :l  11.  ,v  S.  Sl!ll:  „„l  R,,.,,  v 
rii-H,   (18««),  [,.    li    ,  c,   p    , 


The  Law  ok  Simplk  Contracts. 

tion  of  tlip  cniitrair  lie  cntitlps  the  other  parti/,  if  he  pleasea,  to 
agrcL'  to  thc'  coiitniei  being  put  an  end  to,  subject  to  the  retention 
by  hini  of  his  rif.'ht  to  bring  an  ai;tion  in  respect  of  such  wrongful 
rescisaion . 

The  other  party  may  adopt  such  renunciation  of  the  contract 
by  so  actini,'  upon  it  us  ui  effiM^t  to  declare  that  he  loo  treats  the 
contract  as  nt  an  end,  excrpi  for  the  purpose  of  bringing  an  action 
upon  it  for  the  damages  sustained  by  him  in  consequence  of  such 
renunciation. 

He  cannot,  however,  himself  proceed  with  the  contrac'  on  the 
fooling  that  it  sliil  exists  for  other  purposes,  and  also  treat  such 
renunciation  as  an  immediate  breach. 

If  hv  adopts  the  renunciation,  the  contract  is  at  an  end,  excepi 
for  tlip  purposes  of  the  action  for  sucl  ;- 'igful  renunciation;  if 
hi;  dues  not  wisli  to  do  so,  he  must  war  .  the  arrival  of  the  iinn' 
when,  in  the  ordinary  course,  a  cause  of  action  would  arise.  He 
must  elect  which  course  he  will  pursti.-.  .Such  is  tlie  ^^ciirnrl 
doctrine  recogiiised  by  i\v  law  «iih  regard  lo  ant leijiiilorv  !ir<-Mch 
of  contract  {/>). 

Apparently,  however,  where  the  renunciation  by  one  party,  and 
the  adoption  oi  wuch  renunciation  by  thr  otiier  party,  resulu 
from  a  mui  lal  misLOUccption  of  rights  under  the  contract,  itiid 
such  contrajt  is  partly  prrforiued,  the  claim  of  one  party,  if  any. 
may  hv  set  oft'  against  the  counterclaim  of  the  other  partv,  if 
any  ((/}. 


tp)  Johmfon^  V.  .Mitr,„ij  {1886,S  Ifi       .S.  C.  R.  iWl. 
Q.    B.    D.    460,   at   p.    467;    citod   in  (7)  Phelps    v.    McLachh;,    (1904, 

Phelps  V.  MvLachlin   (1904),  XXXV.       XXXV.  8.  C    R.  482. 


CHAPTER  IX. 


VOID    A\L>    \t)l|)VULj;    (.UXTRACTS. 


('•mtravU  in  rt'otraiiit  of  trade  .,., 

"  iV'"*  elauat's  "  in  tontraita 

Hule  08  U>  illvgal  contrwta  

(  ontractM  induced  by  undue  inllu- 

encci  

Fiduciary  rolationship ..,' 

Uympstit;      relationship      bttween 

donor  and  dnnce  

WTipn  Court  will  infer  unduo  iti- 

tlut'nt'o   

^'luk  of  Montrefil  v.  Sfuirt  .,* 
I'outractii  induced  by  "duresri"'., 
Tbreat  «t'  criniinai  prtveodin^'s... 
Ctintrartu  indui'ed  by  fraud  ?...,, 
Oifferenct!  Iwtwoen  "  warrant v  " 
and  "  representation  "  in  con- 
tract*   

Doctrine  of    respondeat    n'ipf,ior 
in   fraudulent  contracts  


Interdependent,  i-ontracfc*  

Ktfeet  of  I'lrhi-x  on  rnntra^'tH    in- 
duced by  fraud 

t  ntrm-   statemonbi   in   prcwpi'i-tu;* 

of  i'ompany   

I'WBery  incapable  of  ratiHcation 
C'ontratts  of  imperfect  oi.liiration 
Ktfect  of  undue  influence  on  testa- 
mentary dispoitition  


I'ositive   evidenf( 


necessary 


Corroj)oration  cwaential  in  ckimt) 
ajjuinst  e^-tate  of  deceased  i^rsyii 

t'onliictinjf  intprcstsof  trustee  and 
Ci:s/rii    gitp    trust    

Agrccmenta  of  iilittrate  con- 
tractors  

C'huinperty  _" 


Contraotg  in 
reBtraint  of 
trade. 
Chitty, 
702-711. 


Thi:  qut'btion  whether  or  no  a  paificiiiar'  eotitnict  is,  or  i.  not 
in  reatraiiit  of  trade,  is  a  question  of  Jaw  for  the  discrimination 
of  the  Court,  and  not  of  fact  for  a  jury  (a;;  and  tho  general  prin- 
ciples governing  such  contracts  are  perfectly  uell  established 
Most  action,  of  this  class  arise  out  of  a  breach  of  the  restrictive 
clause  usuaUy  contained  in  a  contract  of  sate  or  service,  whereby 
the  person  wiio  has  «oid  a  business  or  profession  to  another,  or  the 
person  who  has  learned  a  particular  trade  and  its  secret's  from 
another,  is  prohibited  from  carrying  on  the  same  trade,  profes- 
sion, or  avcciuiou  in  competition  with  the  other  party  to  tho  con- 
tract for  a  certain  specified  period  of  time  within  certain 
reasonable  limits  of  space. 

Certain  modifications  of  this  general  doctrine  have  from  time 
to  time  been  submitted  for  the  decision  of  the  Courts,  and  pro-  °'*"»^' 
minently  amongst  these  modifications  may  be  mentioned  the  """""' 
custom  which  has  prevailed  during  recent  years  of  leasing  out 
1  dteiitod  machines  of  complicated  construction  for  the  manufacture 
of  certain  specific  articles  upon  a  condition  called  a  '  tying  clause," 
whereby  the  lessee  contracts,  during  the  subsistence  of  the  agree- 

(.oj  i'mted  Shoe  Company  of  Canada  v.  hrunet,  [  190aj  A.  t'.  at  p.  a41,  e.  C. 


Ty.t 

ausei 

contracta. 


f  i 


'rm.    L\\\    (tj.   SlMll.K  L'OMRACI 


nuMl,  [i<)i  u»  (iu(il'i.\  tin'  imi'd  iiiarliiiii's,  in  lutijuiictiun  wiili  uiIh  i 
iimrliiiuH  not  loinj.ris.  d  iu  thi'  k-iisi',  for  the  pui-jw^i'  of  iiiiitiiifm- 
turiii^'  till  iliiss  of  ^'uoUis  for  wliiih  tliu  luuswl  nmrhini-K  wcic 
spci.iull^'  liiivd. 

Or,  ill  ijtiirr  \\unl.s,  tllt'lt'SS(Vui  rniii  h  lll;uIlillt■^^^ll■^iti^lll^  iigin^ 

uilii  tile  l.'ssur,  :l>  u  tfiiii  uf  the  tlt'iiiif,L',  not  ti*  (.romliinc  llic  iimt 
iif  till'  Iiasod  uji.'iUiiiiih  wiili  tlmt  of  iuiv  ti)iu|'('titivr  muiliiiii-  Inr 
tlic  iJiirpOMc  of  iimrmfju'luriiij^  tin-  whoU-  or  nnv  iiuiipoiinil  pitii 
of   tlic    piirtU'ld;M-  conilllodit.V    wliich    IIm-    liMScd    Tiiiithilir    is   ron- 

ftfruclcd  lo  prod  tec.  Of  loui-sc.  if  lln;  vl'iwt  of  suHi  ii  ■"lyiii- 
flaust'  ill  uii  ugrot'iii.'iil  is  pruvtd  nol  oidv  lo  crruti'  n  uionopoly, 
Inn  also  inijiistly  to  hamper  or  opprcs,-,  ihr  itiaLuifitt  tiucr.-,  td"  the 
injnii)odit\ ,  and  tli.r.-hy  lo  iinpusi  jiti  i'\crwsivr  InirdiMi  on  lhi> 
itUiiiial-  r'.i'-iiinrr,  it  wdiitd  ixuni-  AJtiiiii  ihr  irii.^rhirf  luinrni- 
plaiwl  In  thr  Paf^nt  Ai-is.  and  iiii;,'li!  pos^iblv  uputi  sufli  -round- 
lie  avoideil  r.t  tlu'  ^\\']\  of  tlu>  Icssws. 

Bill  prohalily  nolliing  short  of  unjust  oppri'ssion  would  suifirc 
to  release  u  le^aie  from  the  lerrns  of  a  eontraet  into  whieb  lie  Iiad 
voluntarily  entered.  Wliorn  of  llie  eleiuenl  of  oppression,  alio\i' 
discussed,  ii  "tyiiif^r  t'iau.se  "  pre-<i>iit*  lo  a  nia-mCaeturer  no  more 
than  the  alternative  (d'  either  doing  witliiul  tl-.e  niaehines  al- 
together nr  of  hiring  ihem  upon  tlie  terLus  wiiieh  tlie  le.sHors  eiioo.se 
to  im|iose  as  u  eondition  of  the  (h'nii(s(>. 

Thi^  .illeriiai;\.'  ■!oe>  not,  it  is  liuggrsted.  ^uhied  wonld-l'r 
ell^|(.t(|(■r^  of  the  lessor."*  to  any  eoereion  other  tluui  thai  \\hieli 
th.il'  desire  lo  promote  their  own  trade  interf'.-.ls  itnposrs  npoti 
llirni.  CouBcquently,  by  virtue  of  the  privilej^e  wliieli  the  law 
^eellri■^  lo  all  traders,  namely,  that  they  shall  be  free  to  eondici 
their  own  trade  in  the  manner  whicii  they  (hem  best  for  their  own 
interests,  su  long  us  thai  manner  is  not  in  itself  illegal  the  (manu- 
facturer) lessees  are  at  libiTly  to  hire  or  nut  to  iiiir  the  IesMji> 
machines,  as  they  choose,  irrespeetixe  altoi^etlier  of  the  iiijurv 
their  refusal  to  deal  may  inflict  on  others. 

The  same  privilege  entitles  the  lessors  to  dispose  of  the  produets 
they  manufjiiiure  on  tuiy  terms  not  in  themsrlves  illegal,  or  nei 
to  dispose  of  their  products  at  all,  uk  they  dfvm  best  in  their  own 
interests,  irrespectiv,^  of  the  like  eonsetiuene^',-^ 

This  pri\  liege  is,  indeed,  of  the  very  es^Kenee  of  that  freedtnn  of 
trade  in  the  name  and  in  the  interest  of  which  the  lessees  claim 
lo  escape  from  the  obligations  of  their  contracts.  The  well- 
known  eusc  of  tile  Mofjai  St(nin.shi-i>  (\>    v.  Mt(iirf"ir    Con.  if: 


V(iU)  .VMJ  VuiDABLE 


S-nMitACrS. 


!r  ui  til.'  liMit,'riis  to  wludi  tradi-T- 
iilnn  ol'  tlifir  own  tr.idi'  iiil"rc!-t,i 
,  n'i;ur(n*'ss  ot'  the  injury,  i  Itarlv 
II V  lii'TL'bv  itnldcrilHllv  iiilllil  uii 


Cti.  [Ji  iill'irdn  a  hirikinj;  >  kaiu 
in  lip'  hiitiii  iii}f  iirj'i  II,', ■  or  jiriii 
MKi\  lauTnllv  jin>ii  (Ins  |iiivi|i>'. 
tnnxni  l)y  ificni,  wliiih  llicv  i 
tlii'  liailc  ol'  ihuir  liviiln  l,c  . 

In    thf  cusr   ol'   tlir    I'liiffd   Sf„>r   ('a,    ,,f  <\;,Hiflii   \.    linni'l 
(.M'fi'mM!  tuiibo\tO,  it  ua-iiiui  ilisjuih'ii  tluit  tin*  niatliiiui;\  niaini- 
ra.lnnd  Uy  itn'  iipjK^llant  l-Hmvs  was  oi'  a  MiptTJor  (ifscnptioii,  Iml 
il  w.i-  also  ai-},ni.',l  by  tli.-  I'oiinsu!  I'oi-  lU,.  i.-swi-cs  liiat,  if  in;i'  l.i;. 
Mijiritfn-  \o  thoii'H  sliouKl  bi-  put  npon  tlir  luarkd  dMriu:^:  [\w  i 
rcricy  of  tUv  1,  :tsps.  (li,>  nspoiidiTil   i.-;>,v.^.  and  otln  !>  in  tin;  I 
pnsitiuii,    .\unld,  tu  til,.   \usi    ii.j.in-   (.1'  lliiir   lv,t.U\   br   \,\    >n,  . 
Iraki's  [iniliiltih'd  Troiii  m>1ii,l:  tiif  iinjirovi^d  or  •sniicrior  niailiitu's. 

It  \v<add,  of  L'Qurfti'.  iihvayis  bi-  open  to  aii\  individnal  (railiT. 
wbo  ini^dit  be  induied  to  hiri-  mai'bini,'.s  by  a  t'alsM  ivpn'siiil;iiioti 
<>(  l!ic  U'smrs  as  to  th.-  validity  or  nnivoiv-^aUly  oi  tlivir  patmis. 
lo  iTpLidialc  bis  coutrati  unit,  whi'tlK-r  be  iv|inuiai('d  it  av  not.  sum 
for  donia^t's  in  an  artion  U\-  dn'rii:  but  in  ibc  (■■asu  above  rih'd, 
putting- aside  fraud  and  I'ocrviou,  ili'  di  i'eii>-iM.I'  I  he  les>ees  p.>n|ved 
iisfii!  into  a  claim  tiiat  ibo  l<*sors  sluniUl  bf  eoni  polled  to  nliriijuisli 
ibeir  tfi'v  riglit  of  contiui-i  and,  iti  Hubstitution  thoivfoi-,  bt' obli^'ed 
to  produoe  and  disposi-  of  tbeir  nianufiK-Uirr^  on  ternit*  >iniilar 
'o  tbosc  inipoHt'd  by  tin*  (-Canadian  I'att'nt  Art  on  patenters. 

Il  may  br  tjnitr  reasonable  and  ri^^bt  tiiiil  tin'  JJoininion,  in 
icnsidf  mfion  of  the  valuabb^  ri<?ht.>  and  privile^-s  it  confers  by 
Its  patents,  (iiiQuld.  in  tbe  interest-',  of  die  pnl)lit',  inipase  tbrse 
terms  and  oonditinns  on  tbrir  palentivs,  but  tUey  eainiot,  in  the 
;db>god  inteiTSt  of  tbe  fri'edorn  of  trade,  of  wbieh  t-uoli  terms  and 
eonditions  are  in  trulb  to  a  largo  extent  tbi'  nef»ation,  be  imposed 
upon  persons  wiio  are  not  patentoos,  nor  ean  eontrai;ts  eontaining 
terms  and  condil  ions  ditfereiit  from  am!  more  onerous  on  frmlei's 
ulio  are  parlies  to  ibrni  Ibun  iluwe  wbicb  tiie  Dominion  prescribes 
be  beld.  solely  iH-ear.se  of  (bat  eireumslanee.  to  be  in  restraint  oi' 
li-ade  and  void  as  ayainbt  publie  poliey  :  "'  particularly  aslb(-  ;iiirn- 


i 
f 


k 


(h)  ywyi\  A.  C.  -JS:  (iimpan- 
H-r;dma,i  V.  S/o::,'/'-  (MHl>),  XIAI. 
S.  C.  U.  1. 

('■)  if  piirtics  hiiviiig-  a  piitviit  ^.,■(' 
lit.  ti>  mfilv''  ton  thnii-iimd  Imrgitiiin  for 
;i  tiiiiihti  use  tlnTeiif  witli  people  who 
:iTi'.  ri'ady  and  wiHin)?  Ui  ncwpt  such 
iimitutionn,  tluit  is  no  cvidcin'i'  timt 
it  Im-  bei-ime  imiMH^iljlo  to  nlitain  tlio 
iiiilimiU'd  use  of  the  artii'le  so  patented 
;it  a  rf'asonahio  i)rioo.  Wherp,  thore- 
fori',  the  pati'iitoc  of  a  patented  devifo 
■i.lH  it.  nj-in  n  i^onditioii  that  it  should 
III!  UHHi  only  in  t:ou junction  with  clt- 


tain  unpatented  artii'lcs  wold  by  him, 
it  iviis  hi'hl  hy  the  Snprome  Court  of 
(':iiiiidu,  that  such  an  aifreement  wa.s 
valid  and  binding  upon  thi-  purrha-vr, 
and  was  not  in  I'ontravcntJnn  of  that 
rule  of  law  whiih  reciuires  a  patentee 
tu  supply  the  Puljjcct-matter  of  a 
patent  without  rt-jitrictinn  .ts  to  user 
to  any  mtimhcr  of  the  piiblk'  who  is 
willing  to  pay  a  reasonable  price 
thrrefor  {Ofertin  v.  ('<^]ulii„<l-i'hiil- 
icTBon  Co.  (1906),  XXXVII.  K.  C.  R. 
«.'il). 


Ohitty.  7nB 


The  Law  of  SrMPLE  CoNTiiArTs. 

ment  n!  public  poluy  ia  u  n.r.v  iinrujv  horiip,  and  iilioii  oin». 
voir  gil  nstridi'  it  ym  iinn-  know  »hprf  it  will  ,.-,i,iv  luii.  It 
raa>  IluiI  .vou  from  thf  «oiinil  law-oupwiaJly  us  it  is  rarciv 
«rgu«l  at  all,  save  ivhon  iithcr  |M]i,  ,»  fail  "  ((/), 

rut,  of  coiirBi',  if  tlip  monopuU  .'rfaiilishod  bv  thi'  Iimmt-  ami 
th.  ir  mvilc  of  iiiiTvirig  on  tb.nr  biisi.iil.-,  W  a»  oppro^iv  a»  i,-. 
all.  fic'il,  lloM  th.  ■vil,  if  it  iiislB,  mav  lir  capablo  of  ciiiv  ,.ilh,  r  hi 
legislation  ot  coiiipetition  (f  . 

It  in  not,  lio».  v.-r.  prima  fmu-  uiiiawfi.l  loi-  „  ulmh^ale  tiailii 
to  I'nfolci'  against  a  Mail  lalstomur  tb..  Imns  of  an  affiv.nii-nl 
wliolvly  tbo  latliT  ui„lo,l«k..9  for  a  spivili,,!  p,,io,l  to  puiibas.-. 
■  xclusivclv  fioni  lh|.  forniiT,  tl;|.  iiMniiioilil y  in  wbii  b  lii'  drals  ',/  , 
lint,  or,  ibi-  olbiT  band,  it  i»  a  jfnuTally  i.injnisixl  principle 
of  law  llial  ,,  nmniripal  power  of  rt-ulatioii  or  of  n.akinR  bv-law- 
lor  good  f;ovc.nunclil-  witbout  oxpnss  words  cd'  probibition^  dnr,- 
iinl  autborisc  lb,,  niiiniiipality  in  declaring  it  uiilawfnl  for  lb. 
persons  alleet(.<l  by  Ibe  by-laws  to  earry  on  a  luwfiil  trade  in  n 
lawful  ntanner  [g  . 

An.i  ai.plyiiig  tbis  j.rineipl,.  i„  a  gram  bv  Ibe  Crown,  il  nmv 
be  bud  .lown  as  a  geni'ial  proposili„n  „f  biw  ibal  tlie  Crown  eaniiol 
derogate  from  its  own  grant  to  an  imiividnal  by  siibse,|Uentlv 
imposing  eonditions  on  an  uiieoiulitional  and  unlimited  grant  (J, 

Wlir.re.  liowcver,  tb..  agreement  of  a  eombinatioii  of  l radii s 
eoustitutes  o  direet  infring-'inent  of  lb.,  .-riniinal  or  statute  law 
il  is  r)  fnrtiiiii  illegal  and  void  'J 

Anil  ill  no  rase  tbrougbout  tbe  Dominion  of  (.anuda  bus  a  pro- 
vincial Legislature,  jurisdii'tion  to  permit  an  u.'t  forbidd,-n  by  tb.. 
eriminal  statutes  of  Ih,.  Dominion.  Consequentlv,  a  eontrael 
in  eonneetion  witli  tbe  promotion  of  a  lotterv,  forbidden  bv  tb.. 
criminal  statutes  of  Canada,  is  illegal  and 'unenforceable"  in  a 
Court  of  justice.  Nor  can  the  lUogil-.y  wliieh  vitiates  sucb  ,'i 
contract  be  naiv.d  or  condoned  by  Ih,.  b..havioiii  or  plea  of  th.' 
party  against  whom  the  contraot  is  assert,.,!,  und  it  is  the  duty 
of  the  Court  (witbout  pleading;,  of  its  own  acc.ord  to  iiotic,.  th'o 
nullity  and  uncnforeeability  of  sucb  contracts  at  any  stage  of  the 
proceedings.  And  a  like  rule  ajiplics  to  any  contract  prohibited  b.v 
tho  criminal  lodc  as  being  mntra  bo/ion  mores  (k\ 


(rf)  BuprougliB,  J.,  iu  HicluirdMit  v. 
Mellith   (ISaiJ,  2   Bing.  at  p.  25ii. 

(c)  I'nitrd  Sfio^  Mtirfiinery  Co,  of 
C'am'dn  v.   Brunei,  [1909J  A.  0.  330, 

(J)  O/'K'oiD  V.  Pnijiipitp  ft  Turn^on 
,  1909;,  37  «.   S.  C.  SOI. 
(?)    MuiticiiMl       Corporation      of 


Toroulo   V.    Virgo,   (18S6J    .\.   f.    s,, 

(h)  The    Khifi    V.    Vhumtflle    >nxl 
«th,;,  (1902),  XXXII.  S.  c'  n.  586 
„  <;)  Iltttly    V.     Elliott      (1905),     i( 

(Ji)   L'AtBOciation  da  A't.  Jean  Ba/^- 
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And  gpnorall,v,wli.r,.p,ii  I  !,,„,., „i„,.ni,.||  i,,  ill,  ..„l  ngr.pinciits  K"l'"'' 
or  othrr  tran.iirlinn-.   uliolli  r  lli.v    uv  /„„/„  ,,rollilnl.l  or  main  ImuL.. 
iti  ii;  f'ou]i>  of  .  iiiin  ,  |-,,ll,,,v  iui;  tlif  liilf  .)!■  lun  n- 1"  i.arlirii«itm  ,  rl.itt..  7a,v 
in  11  rornmon  rrinio.  will  nut  infcrpo*'  to  grant  iiny  ii'lii  I';  uclinj? 
iipnii  ilii'  n..ll-liiiii\wi  niiisiiii,  "in  jjiiri  ihlirlii  p'llirir  r>7  imiililin 
dinulevll-'  <■!  p,,v.,W,  „/;,  '      Tlii~  i..  ii  miMni  iif  liiw  oslulili^luvl 
riol  fiirllirl.,.|,(.|il„f,.i||„,|.  |,l„i„i|||^„|,,l,  f,,,|,|,i„l*,  hnl  InMli'lnl  „i, 
lliciB.'  |.liiici|il,..  ,il   imbli..  policy,  whiil,  i,.rusi>  l.>  iimisi  a  pliiiiilill 
«lic)  Imh  pjiirl  mrr  iiioiM'V  i.r  liiujili'il  c>\,T  pmpi'il.v  ill  piir-<imiii'' 
"f  nn  illi'pil  or  iMiiiinriil  loiitracl  in  riTiivi'iini;  il  Imrk.  (or  tin' 
I'.iinl-  nill  not  ,,s,ist  „„  ill,,.,,!  i,  ,,„.,„.ti„„  ii,  any  iv»pc(l(/j. 
Ami   in   llir  nj.plicilii,,,   „|    il,,    ;,l,„,,.  propositioii  to  rontm.M 

"fniiist  piiMi.'  |ioli,n,  iIh'iv  is  immIoiiIiI  that,  if  u  r.mli .niniv 

I"   ;.iihllc    piiliri    hi.  cni.Tc'd   iiilo.  r,r  ir  il,,.  |„.rrr]rinnij (  ih^' 

iriiiiiiirl  uoiilil  hi.  roMlrarv  I'l  pnhlir  pnliry.  p<  jforniiinc  o  niniml 
hr  I'lifiirciHl  i.ithi.i'  lit  law  nr  in  ,.|)iiity  {m\:  Inn  when  people  voitcIi 
llial  mil'  to  exniKi'  tlii'iiiM'l,,  *  liom  ih,.  piifonniiuiv  of  a  contrail, 
in  ri'spivl  of  vvhirh  lliev  Irnv  ivrvi\,.,|  il,o  I'liU  i.nii.iiloratjon,  and 
wiii'ii  all  llial  ivmaiiis  lo  l,r  dcm,'  iui.Iit  tlu'  nailrarf  isi  for  iIm-iii 

'"  l''>y  nil y.  •'„•  npplinilion  nnu-iil  lo  !»■  II, in-only  \v,i>.l|r.d,  mi,! 

ollltlil  not  10  bi-  oarrii'il  ii  sli.p  fiiith.-i  llmii  []„.  prolirlin::  nf  llii. 
pillilii'  M'f|iiir''s  (n). 


rndifc  Inflitencr. 

It  lui^  lierii  for  niiiiiv  years  wi'U  settled  that  no  one  sian.liiifr  in 
a  lidiir'iary  relation  to  another  emi  rriiiin  a  j,'ifl  made  to  liiin  In' 
ihal.  other  it  the  hitter  imiJearhes  the  ffift  within  a  reasoniible 
time  id  ,  unions  the  done"  eaii  prove  that  the  donor  had  ind 'peii- 
ili'lit  adviee.  or  that  the  jidneiarv  relation  bad  reused  for  so  Ion',' 
lliaL  the  diiior  was  under  no  eontrol  or  inllurnee  whatever.  The 
done,,  ninst  show  (and  the  oh;/.«  is  on  him  thai  the  donor  either 
WHS  enianripated,  or  was  placed,  by  the  pos.session  of  iiid,.pcnd,.nt 
iidvic,',  ill  a  position  ..(piivali'iit  to  emiincipalioii. 

.\  iniui  of  inatur,'  au'e  and  experience  ,'i,ii  make  a  jjift  lo  iiis 
fallcr  or  mother  bceause  he  stands  free  of  iiti  overridinij.  inlln.'nee, 
.'\,  ept  siK'h  a^  muv  sprintr  from  tilliil  pi,>ty:  but  a  wife,  or  a  \euiitT 
,,..rson  ^niale  or  fi'iniile)  just  of  ai;,..  reqiiiri's  tli,'  inti.rv.Mll  ion  of 


Coutrft,  t* 
mdu.ed 
b,,.',,l„. 
innii'  not'. 
Chit.  . 
196    '20U. 
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.(■.  n. 


t'n)   Cinxvmprt  f'tii-'hi'i"  Cn.  v.  Con- 

.M„  iidooi.  .\xxi.  9.  c.  R.  m. 


Fu,.,l  l.;i,  .l:,„ru,l,„„.  |18,1J|  1 
',1.  !1.  147.  nt  ],.  1.^)1 ;  ritj-.I  in  T'"rf'<,', 
V,  v/«,„/,„y/  r.iff  In^iir/rrte,'  Co.  (ll,9!ll. 
Ii.  K.   IB  S.  ('.  .',il!l   lit  |>.  sw 

(f)  As  to  wliat  i-.  ri-asonabl,.  tiiin-, 
n-  Turner  v.  f.iHhi.  (1871)  I,.  K. 
7  Ch.  \pT.  329 


Hi 


Till    I. 


SlMI'li:  CcMHli 


\vr  h,-hi,\t   nri.l 
>|llillilv    nllli  III 


,1  « 


Dompfltic 
rulatii>ii>ihi]> 
betwwn 
(lunur  and 

tluUM). 


Mil  i?i(li'fi^ri(|.'iit  niiliil  mill  nil!,    irtiriir  "ii  hi 

intiTpst  si.lclv.  ill  i.iilii-  til  pill  hi, •  ||.  ,■ ,,.,  , 

nmlui-iT  iloMor.  who  in  c-npuMo  .if  takiiiff  c  iiiv  iil'  luin^.'if 

IIhI,    oil     III..    ,llllll.irili..s.     Mll.lll,.    illllll,.!!...    M|||i,.i,.|||     I 

(■'..ilnicl    IS    iiol    I— .iiliiillv    ;i    ,|,i..»li,„i    ,,f    .irtiiiil    piv-Mir...   .,i 

.l.'."p...iii    or  nil. Ill,'  .i.luiMliii;...  or  mini  .,c  kii.iwl.-.|i>..  -.I'll ||',.|.i 

of  111..  .1 1. 

.f         Til,,  lup,.,.  ..xlslinii)  of  Ih..  lidui.iuiv  r..liili,iii  niism  thn  pr..niirap- 
,,     lion,  wliioh  miisl  111'  r.liiitli.d  li.v  tli..  ilon.o  if  Ih.-  ,J....<1  i»  to  stniid. 
Further,  appor.mlly,  it  is  not  eiillirii.nt  thnt  th..  donor  «liniild 
havo  on  independent  odviscr  unlcsn  he  iietH  on  hi«  ii.lvi..... 

If  this  iver..  not  bo,  th.'  sani.i  illllueii.i.  Iluit  produn-d  The  dcsir.' 
to  maltr  theH.tlleliiiiil  or  ex<.enti.  tli...l...  .1  w.ml.l  pi.odiiei.disr,.8nr.l 
of  the  udviee  to  refrain  from  exiMiitint'  it  .mil  so  defeat  the  rule; 
hnt  th..  stron)-cr  the  inllnenee  the  greati.r  th.'  ii..,.d  of  proteetion. 
The  real  m.'aiiini,-  of  the  rnl..  is,  tluit  a  woman  uiiilor  coverture, 
or  a  .voniiR  person,  lieinjt  i"  H...  ..y  ..f  il,e  la«  unlit  to  d..|il 
irri.vo|.al.lv  with  husliand  or  piii...it  or  uiiai.lian,  as  Ih.'  ins,,  iiiav 
he,  in  thi.  iiiall..r  of  a  Lrifl  of  lliis  ki,t,\.  i.iiist  iippoiiil  s..ni,.  in.l. 
pendent  advi,.,.r  t..  l,.t  on  his  or  ler  l...liall'.  ll  is  li,..  a. .lion 
resiiltiiifr  fr,.,ii  tie.  a.lviiv,  i.nl  .icli.iii  :i;.aiiisl  li..  a.K;...  !hi,l  hip.l- 
111.,  donor. 

Kuitlier,  tlu  done.,  does  not  .lis..|iartf..  Iliis  l.iiril..ii  liv  sin, win- 
that  his  own  solieilor  a, 'ted   f,ir  hnih  pnrlLs. 

A  solieilor  who  a'.i.pts  .siu.|i  a  post  p„i<  Iniiisclf  i„  „  [„]^,. 
position:  if  h...  a.'ls  for  hotli.  In-  ow..s  a  duty  lo  hotli.  I.,  .1,,  ||i,. 
hest  that  he  eun  for  both. 

But  the  CViiirl  r,.,piii.,.s  ihal  th,.  .loiior  bIioiiM  he  plae,',l  in  a- 
gnnl  a  position  as  if  l„.  or  »h..  «,.|e  in  fuel  .•iiiniii.ipal..d.  Th 
solieilor,  ther..fore.  must  In-  inil.pemh.iit  of  ih,.  .loniv  in  faet,  a... I 
not  mer,.]\  in  iiani,..  and  this  ]w  ,.aii,ioi  h,.  if  h,.  is  |||,,  solieit,, 
for  hoth. 

Again,  his  duty  is  to  protirl  Ihe  .l.mor  affniiisl  liiiiis..|f  or  li..| - 
si'lf,  and  not  merely  af.'aiiist  tli.'  p..rs.,niil  ii,l|ii..iii ,.  i.f  ||i,,  ,|„n,.,.. 
in  th."  particular  transaethjii. 

The  neeessitv  for  tli..  prot..etioii  arises  in  trr.'al  iii..asiire  fr.n.i 
Ih..  natural  bi-nt  of  mind  and  will  resulting  from  ih..  r,.latioiishi|, 

exisfini;  h.  Iwi llie  parties,  as,  for  exiiinpl..,  of  hnsliand  and  wilV 

eohahiting  top-ther,  or  par..ut  and  ehild  .luriiiff  Ihe  impressiun- 
ahl..  p.'ri.xl  of  youth:  and  th.'  solieilor  .lo.s  in.l  .lis.harg..  his  dulv 
hy  satisfying    hims.lf   simply  that   th..  ,l„nor  understands  an.l 


V'MI)    IVIl   V till  I    r,,SM;i,   ,, 

wi»li.«  If,  nirn  oui  111,  |,„,i„  1,1,,,.  ,,„„,,„,,,„„  II,,  „|„,|  „|^,, 
~.i..h  l„n,„lf  ||„„  III,  ,.„■,  i,  „„„  ;,  „  „  i^  ,,i^.|„  ,,,„,  ,,  ,  ,.,,, 
lH..,l„nuri.,iiiuk,.,i,„|,,,|, ,„,„„., „„  ,„„|  ir  |„.  i.  ,„„  ,„ 

"""""'■''•  !■' •>    '-  1 i^i■■    In.-  ill.H-    -.      ,„  „ will,  ,l„, 

lra.iw„-Uiiii,  ami  I.,  iv|-„„.  i„  ,„  i   r„,.,|„,.  f,„.     |,„  ,„,  |-,„,  I,,,,   ji  1^,, 

".■sIi„,„.™ms,   ii,.,,,,„i„u  .,„i,.i,i h,,..,iii,ii„  ,„,„.,  r„,,i„. 

',"""■ ',""'''"'lt"'>-.H.i,|,K  I ,.,.|„    vllii„kll,,,t.,mi,,„i,. 

'■'"""'"''"""■"'■'I-  ifl„    ,1 ,.     v|„,  |,|„,,  ,|„„  „,,„, ,„,,^, 

" "    '■"""■    ''""    Xul,.,:,!  .    ||„.    „„„    1,1     „|„„„     ,1 ||^.,„,„ 

'■'""""'■     'I'l-  '""'■■■  i""ii-ii  III ' i.i  1  .,r ,1, ■  ;,,,,.,,„.«  ,„ 

llM.».,l,nl..rll„.l,.,,  .|,„„|.||„  I  ,„l,,„  -.„,,j„„„n,„, „„„,„,„„„„ 
to  Uli  irri'vofulilc  gitt. 

It  is  1.01  111,.  |,„I„.t  ,,    ,1.,,  i„,i  ,,,  „i,„„  „  |,„^|„„„|  ,„.  1^^^,.^^,  ,^ 

i.iii..  ,i,iv,ii,i,i!,.,.  „r  ius  |,„.,ii„ii  „iti„„„  ^ivi,,.,  ii„,  „i|-,.  „,.  ,.|,ii,, 

""  "lr"H""ilv  „r  ,.|,a,iv-i,„,  l„s  ,„■  I,.,,.  ,„i,„|  „i,|,j„  „  r,,„„„„|,|„ 
l>i"''"l'l'Ml„.  .s,.,.„ii„„  ,r  ,1,..  ,|„„,|,  Tl,,,,!,,,,,,,.,,!,,,,,,,!,,,,!  nnl 
'"■""■",'''  ''■'  ""-■  '■>'■'  'I'"  'I'""-  '■■> "1  I-  h™,.l  i„  sav  M,al  il  iv 

""""■''"'","•'""■""■■■■■'■''■""''*'•'■''■•'"'■ "in.MMU.CuiTl 

'""'  '■'"" ""'■•■  ^'"'1  I'N^  iin  ..,,,„;-.■.     Or,  i„  , ,v,„,|,,  ,|,i,  ,.„!„ 

'"  ' '  UnnlnliiiM  |il,iip,l  i.ii  ih,.  m-ij,,,,  „f  ||„,  ,|,„|,,|,.  ;,  ,^  .,  f^,,,,.|, 

I''"'"''  "I I"'  '■■"is'l,.,,,,.  „f  tl,,.  ,v,.i|,i.„i  „r  ,1,,.  ^.if,,  ,„„|  „„„ 

wiiifii  uiis.-h  Dill  (,1-  |,ii|,li,.  |,„|i,,j  „|„i  f,,;,.  |,|„,.  ,,, 

Apii.i,  iilllioMi;!,  til,.  ,jiin's.li,.|i„ji  i.xcri'im.il  In-  r.mris  „f  ,.,|„itv 
'vr,'  Ml,.  d,:ilintr.>,  of  |i,.|-»oiis  ffumiinir  i„  ,.,.,.1;,;,,  |j,|,,  i.,,,,   ,,.i,,|j„„^ 

'"'"  "'''■V"  '«■•■"  ■■'■(,'.-inli-'l  II.  ,.r  ,1   ,ii,„l   s„!iii,i,.v  ,l,.«.,.i,,|i„„, 

llic.v  liiivp  always  l,u<.|i  i.an.ful  „„i  ii,i,|„|v  lo  IVl.ir  ii  l,y  ,l,.|iiii„„ 
111-  .-sn,.!  limit,  nf  its  .....Ti-ii.,..  \Vli,.|.,.v,.|-  l,v,>  p,.|-,.o,is  ,t,iii,l  in 
su.li  ,1  rWiitioii  tliiil,  wliil,.  il  ,.oiilii,u,.s,  fuiilidiniv  is  i,..,.(.„«aiily 
I'lHwil  liv  oil,..  an,l  till,  iiillii,  a,,,  „l,i,  1,  naliinllv  pn.ivs  „iit  .if 
llinl  wi„lid..,|ic...  is  |>o»aL.ss,.,l  hv  ||„.  „|l„,r,  ami  ihis  ,onli,|,,|,™.  is 
al  isivl  „:•  lli„  i,.||u,.i„.,.  is  ,.x(.|-l..|  l„  olilaii,  an  lulv.ii.lairi.  at  ll„. 
,  xpi'iisi;  (if  till,  coiiliilliin.  pally,  th,.  piTWiii , .,  av„iliii;r  lifms,.!!'  „f  hi,, 
position  will  not  ho  piTiiiittivl  to  riliiin  ih,   a,Uain;ip..  alllii,ii,.h 

III,-  iransnrlioii   woiiM   not   hay,.   I, iii,,,,i,.li,.,|   ir,",in,l,.,.  „|ii~.,. 

,ir[nm.«taiic,.s.  no  sn,.|i  <„i;ll,l,.|ilial  ,     mi,,,,  exist, .,1  ■ ,. 

In  nianv  lascs  lh„  Coiirt,  from  tlio  relations  .vi.slii,  -  l„.tiy,.„n  wi. 
Ill  ■  paitios  to  tho  transact  ion,  will  infor  tlio  pt-oli  iliilii  v"„f  imdii,.  »■ ' 
indinn,.,.  boint;  ,.x,.r,.i„.d.     Thoro  ,„•,.  tiio  oas.-.s  of  li,isl„„i,i  ami  I^S',', 
wif,..  paiv.iil   and  .iiild.  L-iliinli,,,  a,„l   ,va|.,|.  soli.-ilo,.  and  ,.|;,.„t 
spiritual  instruotor  and  pupil,  tnodiral  advisor  and  oatii'tit.  trust,.r. 
and  n^hn,,,,,-  ,r„>t  :<1\  and  tl„.  lik,.,  „,„|  ,„  „|,.|,   ,;,s,..  ij,,.  Court 


(*)  ft,.,..//  V.  p,..,..„.  1191,0)  1  ch.     r..  Ii.  2  n.  ,^pp,  s.^  .t  p.  bi. 


Ill 


T|J^   i.\\\  -n  *^r\ri'?,f-  f'nvTnx'^T^. 


wetrh*'!  rh(>  ttholf  iriiijwiinlinn  with  ri'mt  jmhIoiisv.  not  m.Toly  for 
Ih"  purjirwi  of  in.i'itiiiniiit.'  llii'  ill.'  |,ri«.iri  lik'l  ■  111  !»•  «o  in- 
lliifnciil  full-  iijiHcr-iiiofl  till.  11,1  li,.  ,ir  .h'-  «  ih  p.Tforniinir,  l"ii 
nl"0  in  Old.  ,  1.1  im.'.  rtnin  lli.ii  hi-  or  h.T  lonnriil  lo  pLrfomi  that 
«rl  IVUK  nol  cihluini.cl  hi  r..ii...M  of  Ih..  inllil.'ni-..  |iom.|i»,.,1  hy  thn 
pcr»on  i..i,.iviiiK  III..  hiii..|il;  n.il  ii,..,..siirili  h.,iiii<..  iho  inllm.ni.o 
ilwlf.  IhiniiiB  friiiii  »ii,  h  nliliiiu.  i.  .  ithi.r  lo  hi-  hhliuml  or  cli«- 
(■ount..niini..il,  hut  h...iiii»i.  tli..  ('oiiii  holiU.  ii»  .111  in>i..piiriihl  ■  nm- 

(lifion,  thill  thi«  iiilhi.ii  ..  .Ii.iulil  I v,.|.|...l  f.ii   Ih..  hi.nilll  i,f  Ihn 

person  i.iih|i.,i  III  ii  .111.1  mil  /,„  Hi.  ;i,lv.i,i(,ii„.  of  Iho  p,.r»ori 
podst.flRiiij?  it  (f) 

In  nil  »ii.h '•111'.  1  Ihi  .pi.'>lii.ii  1.,  h..  n-ki'il  i-,  do.  »  Ihi' iriin»iirliiiii 
fall  within  111..  iM-lii.  i|.|,.,  l.ii.l  ,|,.«ii  liv  in.li:  i:il  (li-ii^lnns  in  wllin!.' 
anidi.  voliiiilnrv  i;in-  ..\'...|il.'i!  hi  p.nti.  ,  iiliii  .il  th.'  tinii.  inn. 
mull  r  Biiih  iiillui...|.-..  in,  in  ihr  opinion  ,.!'  ih  •  Coiiri.  i.|iiihh.fl  III.. 
doner  nflirwiirdi  lo  m't  Ihi-  t'ifl  asi.i..? 

Thifi'  di-'-iMioni.  null  h..  divid.'d  jiio  tun  rhi-s..*:  Hr^t,  whor.. 
tho  Courl  ix  anlinli'd  Ihnl  iho  u-ift  iv!i«  th.  iivhiiIi  of  inllin'on. 
I'lpri-Bsly  iis.il  hi  th,.  lion,.,.  ro|.  thi.  piirpo»i.;  !.i.,.oii.|,  ivlinro  tho 
relations  Ii|.twi.fii  ihn  thmor  iiiul  ilon,.,.,  or  criintor  iind  ijnintPi., 
havo  at  or  »hortly  h,.|'nn'  Iho  i'\i..'iilinM  of  Mm  i,>ifl  ,ir  grant  hcoii 
such  as  to  niisf  a  pr-.^nnipti'in  Ihnl  the  iloin-i.  or  trriintoi'  had 
influrnrt'  ovrr  the  donor  or  prnntoi-. 

In  th|.  Inttir  (spiomr)  p}a'n  of  ..nsi's  Ihi'  f'oijil  inlirferoi.  nol 
niri'ssurily  on  thi.  i.'r')iiiiil  tint  .m  ,ini,n;riil  jri  has  in  fii.'t  bi'iMi 
I'nmmitt.d  l.v  lli..  don.,.,  l.iil  ,,n  ih,'  -riulnil  of  pllblio  pohVy,  iinil 
lo  pri.vi.|it  ill..  n.!„ii,„is  III,;.. I,  ,.xi-l..,l  hi.|iv..|.n  th'.  parli..-  and 
thi>  infln,.ni.,.  nrisini-  lhi"...frniii  h.  iii^  ahnsid. 

fli  the  forni.r  flirst'  ilii.is  of  ins,.,  tho  doi-isinns  lliuy  lir  con 
siiliri'd  nil  ih-piniliiit'  upon  tin",  primipli.  that  no  ono  slmll  h. 
allowid  to  rrtiiiii  iiny  licni'lit  iirisini;  from  liia  own  fiiiiid  or 
wrongful  net.  This  enLyory  inilndos  i-a-ra  in  ivliiih  Ihori'  lia« 
ln.cn  fomi-  iiiil'air  and  improper  condnci,  sonii'  i-oi.rcion  from  oul- 
sidi ,  sum,.  ov.rrcachiiiL',  soni..  form  of  ihiatinR.  and  gcniTiIly. 
thoiiHi  not  nlwiiys,  «,,m"  p.rsoiial  ,iilv,inln;.'i'  obtained  hv  a  don  •  ■ 

plae.'d  in  »o his,,  and  lonliilonlial  relation  to  th,.  donor  ^f 

.A  cor  r,.],  iiistaiin.  of  llie  eircumslaiices  which  will  ju.itifi 
iiitcr|iosilion  and  an  , 'v.iiipliliration  of  the  method  in  ivhicli  111.. 
Oonrt  will  exinl^..  its  jnrisili,  lion  where  eilhir  mi'la  fidrs  .ir 
iindne  or  111. fair  i.vi.nise  of  iiillii..|ic..  is  provi'd.  is  alVori|..,l  liv  ih.. 


■27S,  nt  1 


■299. 


(I  I     HIr,;;/    v.    Sti^,,,.,     lISST).    W 
f'h.  I).   nr>.  note  jip.   171,  IHI. 


djr,.,n„  „f  ,h.  P.;vy  n„„„.i|  ,,,  .pp,.,i  ,„„,  „,„  s     „„„  (,oar. 
of  f  ,nad,,  .n  th,.  ,■„.  „f  t|,„  »^„,,  „/  .„„„/„,^,  ,   .S7.W/ (.7) , 
1 1"' .■v.d..n,,.  ,„  this  ,.a...  .Iu,„,,l  ,h„,  ,|„.  |,lai„iiff,  M„,  Siuari, 

>:  .■„„|,r.„rd  ,„v,,l„l,  „„-  |„„„r  „f  ,.,.ru,„  gu-rantm,,  agrn„. 

m.n.s  and  |n,„.f,.r,,  wl.,,.,,  „,,,  „„ ,„,  ,„  ^^,^„„„.  ^  \„^ 

advK,.  and  w.haut  b,.,nK  mud.  „u,„.i„tcd  with  .ho  honrlL  p„... 
tion  of  tho  com.Ti.r.„l  ,o„,p„nv  for  wh.ch  ihe  wai  mMag  her- 
self rcRponptible. 

Th„  ,.vid,„„.  fur r  ,h„.,J  ,U,   „    „,.,  ,„„|   ,„  „„.  „„,,,. 

pr.«,.  for  mon..v  or  ....urilv  l„  I,.  f„u„j,  „„d  „,  „„.  ,„,„. 
(«n>.  ,  l,.„k,,.»  »■,.«.  pr,.,.„^  i„,  th„ir  „v,.rdr«tl.  tho,.  m.,.r.«ted 
."  th._™np.n>  H.hor  «o.,hl  noi  „r  r,„dd  „.,.  .,dv.,„,.,  or  Ku„r«nl«. 

Ih.  onlj  p,.r,„„s  ,vh,,  .dv,„,l  h,.,  .„  ,h,.  „,.r  ..mv  h.r  hu,b,,„d 

^.nd    h<,,„l„.„or  ol  ,h,.  hu„k  whi,.h  w,„  pr,,„„»  f„rn  ^uur»„U.. 

lh.»  lutfr,  .a,  ,„  ih,  k„„,,|,^^,.  „,•  ,|,„  ,„„,t,  „|,„  „,„,  |,^j 

™,„ruot,v,.  „o.„,.  „f  „|1  ,1„.  ,.,r,.u,n«a,„v.,.  ,h,.  friend,  .ol„.itor 

nnd  ,,.onhd.nh„l  ,„lvi,.r  „f  ,]„.  h,„|„.,„i,  ,.,  „„||  ,,  „  ,,„.,.     „.  ^„j 

■"■'■"'^■■^    "'■    " "'l™-™-^l .,».,„.    ,.,„!    ,„    „„,..  ,.„t   a 

KUiimnlor  ol   11,  ,|.'ht.,     V.'t  in  ,pi|,.  „|  tl„ 

altlmiifjh  il  wus  obvious  t|,,.  ,,|icitor  «,i.,  p, 

obUininj-  ,h,.  ,,u.,ran,,.,.-.  ,1„.  h,.„k  nni.hnvclhin,  "io  obtain 'riiem 

»nd  to  pr.parr.  thi'  ncci'ssarv  cloiunicnt. 

It  was  further  prov h„>  Mrs.  Sluort  „,„  ,  ornpl.tolv  under 

•ho  tnllu.nro  of  h.r  hu.sband  and  hi»  l,,.,,l  „.)vi»,T,  and  without 
any  ,nd..p,.nd..nt  advic  and  ,„»„tan,'..  in  fonn.na  h.r  own  nidg- 
mont,  and  that  ,h,.  r.-oivnd  no  personal  beneli,  from  any  on«  of 
'ho  .mp™,h..d  tran«artions,  but  wa»  in  the  ,,„d  denuded  of  the 
whole  of  her  verv  e..ii»iderahle  «eparnto  nstate 

In  the„e  eircum»tanee,  the  Pnvv  Counoil.  alluminK  -he  ludR- 

"   "'  ""■  **"l>'-""..-  Com,-,  of  Ca,,,.,!,,    ;„|,h„„.h   for  diflerenl 

|va»on»),  held  that  the  (rans.otio,,,  eonld  not  ,tand.  Mr.s,  Stuurl 
I'einf.  ,n  fuel  wholly  under  her  hn-laind',  inlluej.,-  and  the 
-ollnfor  in  a  positioii  in  whieb  lie  eould  ,iol  advise  fairly  i Ir 

Again  when  a  deed,  proniiasory  note.  01  other  obliMtion  eon- 
fornng  a  bendit  on  a  hii^hand  or  father  i,  eseeuted  by  a  wife  or 
ehild  whethur  or  no  sueh  ehild  i«  emancipated  from  the  father', 
control),  ,f  the  deed  or  other  obligation  i»  .ubsequently  impoaehed 
on  tho  ground  of  undue  influent  by  the  donor  ther^f,  tho  oniu 
.»  on  tho  husband  or  father  to  show  that  the  donor,  eontraetor,  or 

(?)  II911J  A.  (,'.   120,  P.  C. 

«)  Sm  aLu  la  Banfut  X„,io„„tc  v.  C.hi,.  i;i  0.  tt.  R.  89li, 
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guarantor  hud  in  fact  indopcnrlont  advice,  and  that  the  deed  or 
obligation  was  pxeeutcd  with  full  knowledge  of  its  meaning,  and 
with  a  froo  and  full  intention  of  boatowing  upon  the  boneficiary 
the  advantage  conferred  by  it;  and  if  this  onus  be  not  discharged 
tli:}  obligation  may  be  set  aside,  although  it  cannot  be  laid  down  us 
a  hard  and  fast  ruin,  that  no  transaction  between  husband  and  wife 
for  thi^  benefit  of  the  hunband  can  h}  uphold  unless  the  wife  is 
shown  to  have  had  indepimdent  advice  {?').  In  most  cases,  how- 
ever, the  duties  of  discharging  the  onus  diseuascd  above  oxtend«* 
not  only  to  a  third  party  claiming  through  the  husband  or  father, 
but  also  to  any  person  titking  with  noti(rn  of  the  circumstancf^s 
which  raise  the  oquitv,  hut  not  to  others.  Where,  however,  it  can 
ho  shown  to  the  satisfaction  of  the  Court  that  the  parties  claiming 
the  equity  had  in  f^tt  Lht?  advantage  of  adequate  independent 
advice,  tin  initial  presumption  of  undue  influence  is  rebuttable 
l>y  proof  of  the  faimess  of  the  trausiiction,  of  full  coinprehenHioii 
and  frt'c  agency  on  the  part  of  the  donors,  and  of  the  absence  of 
frjuid.  fonecalment,  or  imposition  on  the  part  of  the  beneficiary  {k). 


Chitty, 


ciwxiingh. 


CouiriiciH  induced  hif  Durcsn. 

It  is  a  genera]  proposition  of  law  that  where  the  execution  of 
ji  deed  obviously  disadvantageous  to  the  executant  is  obtained  by 
undue  influence,  fraudulent  promise,  or  threat  of  criminal  pro- 
ceedings, the  instrument  cannot  be  allowed  to  stand  without  an 
entire  disregard  of  the  principles  upon  which  Courta  of  equity 
act  in  such  cases  (l). 

Consequently,  where  by  a  threat  of  the  institution  of  proceed- 
ings against  a  delinquent  who  has  rendered  himself  amenable  to 
the  criminal  law,  a  nc;ir  relation  of  the  accused  person  is  induced 
either  to  charge  his  estate  in  favour  of  the  victim  of  the  fraud, 
or  otherwise  contractually  bind  himself  in  order  to  indemnify 
him  against  the  pecuniary  loss  which  he  has  sustained  by  reason 
of  the  offence,  a  Court  of  equity  will  not  allow  the  transaction  to 
stand;  such  a  contract  being  obnoxious  alike  as  against  public 
policy  and  as  transgressing  the  general  rule  of  law  that  a  contract 
to  give  security  for  the  dr>bt  or  default  of  another,  which  is  a  con- 
tract without  Hceurity,  is,  sibove  all  things,  a  contract  (hat  should 
be  based  upon  the  free  and  voluntary  apeney  of  the  individual 


(t)  /to/iA-  (j/  Montreal  v,  Stuart, 
[11*11]  .\.  r.  n*  p.  126,  P.  C;  ioealw 
Euclid  Ar^u'ic  Tfuitf  Co.  v.  Hohn 
(l»llj,23  0.  L.  n.  377:  18  0.  W,  R. 
797:  2  U    W.  N.  825. 


(A)  Cox  V.  Adam*  (1904).  XXXV. 
=;.  r.  R.  393. 

(/)  Burri»  v.  Rhind  (1899),  XXIX. 
S.  C.  It.  493;  ReUiiom  Education, 
Sewbti-^.  In  re.  L.  B.  (1868)  1  Ch 
App.  263 
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who  enter,  into  it.  Where,  therefore,  a  father  whose  son,  or  a 
wife  whose  husband,  has  committed  a  forgery  or  other  criminal 
offence,  IS  compelled,  either  covertly  or  expressly,  by  Ihe  vietini  of 
the  fraud  to  take  upon  himself  or  herself  «  civil  liability,  with  the 
knowledge  that,  unless  ho  or  she  do„s  so,  the  son  or  the  husband 
will  be  eiposed  to  criminal  prosecution,  with  a  moral  eertaintv  of 
conviction,  the  contract  thus  entered  into  is  not  enforceabb  in 
equity  upon  the  ground  that  the  undertaker  wus  not  a  free  and 
voluntary  agent  when  it  was  made. 

And  the  same  rule  applies  in  all  cases  where  the  relationship 
existing  between  the  parties  was  such  as  to  show  that  the  grant 
of  the  indemnity  as  guarantee  was  induced  bv  undue  influence 
other"(m)  ""  °"'  '"'"*'  ""''  '"''P'™'"'"''  ™'  >"""  ""  th- 

Moreover,  mo,„.y  actually  ,„id  „ver  under  „  throat  of  criminal 
proceedings  is  recoverable  b„ck  in  an  action  .ondhlh  indehUi,  and 
«  lorhon  this  ,s  the  case  when  the  payn.eii,  was  induced  bv  an 
unwarranted  allegation  of  fraud  and  access  was  refused  b,^  the 
payee  to  certain  books  s„d  vouchers  which  would  have  disposed 
ot  the  accusation  (n). 


«7 


Contracts  induced  by  fraud. 

It  may  be  laid  down  as  a  general  proposition  of  law  that  in  a  Cn„rt.ct. 
representation  to  induce  a  party  to  make  a  contract,  it  is  equally  '■"''■""i  by 
also  for  a  man  to  affirm  that  of  which  ho  knows  nothing,  as  it  is  cm;,  ,„ 
to  affirm  that  to  be  true  which  he  knows  to  be  fal..c,  and  in  neither  n"~i>" 
case  IS  an  nUegation  of  menter  necessary  or  material  in  order  to 
maintain  an  action  for  deceit;  nor  is  there  any  substantial  differ- 
ence between  the  rules  applicable  to  an  action   for  broach  of 
warranty  and  those  applicable  to  an  action  for  raisropresenlation 
Moreover,  where  an  action  is  launched,  in  a  case  of  sale  and 
purchase,  for  a  false  representation  by  a  seller  of  a  material  fact 
In-  reason  of  which  the  plaintiff  was  induced  to  buy,  aUhou.'h  the 
.viler  might  have  supposiJ  the  fad  to  be  true,  the  same  rearoni„g 
nnd  the  same  rules  apply.    The  difference  between  a  warraniy  and  D,«er,„c. 
»  representation  being  rather  of  form  than  of  substance,  and  al  the  ""'^ 
most  no  more  than  this,  thai  where  there  is  a  written  contract    the  r"?,^"?,'"" 
warranty  forms  part  of  the  contract,  but  a  representation  is  a  ''"''■ 
thing  collateral  to  a  contract,  and  may  be  made  verballv,  though 
ihe  contract  may  be  in  writing;  but  if  it  be  of  a  fact,  without 
which  the  other  party  would  not  have  entered  into  Ihe  contract  at 


(m)   IPfi^ttnt    Sank    of    re,nafh> 
If'^'ll  '1902),  XXXn,  S.  C.  R.  .11 


'(S) 


(h)     Mir/H. 

XXXf.  .s.  c 


(1900), 
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all,  or  lit  Innst  on  the  same  terms,  it  is  equally  effectual,  if  untrue, 
to  avoid  thn  couirnct,  or  to  give  on  action  for  damages  on  the 
ground  of  fraud,  it  bt'ing  a  principle  of  natural  law  that  the  con- 
cralmont  of  material  riniumstanees  vitiates  all  contracts. 

Again,  for  substantial  reasons  of  justice,  the  doctrine  of 
rcdpondeaf  superior  applies  to  those  representations  or  warranties 
of  an  agent  or  servant,  which  may  have  induced  a  contract  of  sale 
and  purchase.  Thus  in  the  ordinary  ease  of  a  servant  employed  to 
i-ell  a  horse,  but  expressly  forbidden  to  warrant  him  sound,  is  it 
to  be  contended  that  the  buyer,  indue..'d  by  the  warranty  to  give 
ten  times  the  price  which  he  would  have  given  for  an  unsound 
horse,  when  he  discovers  the  horse  to  be  unsound,  is  not  entitled 
to  rescind  the  contract?  Or,  ;ij?;iin.  lake  the  eai<e  of  an  agent,  who 
in  good  faith  and  without  intentional  fraud,  yet  still  by  raiti- 
representation,  induce*  an  investor  to  purchase  worthless  sharps 
from  his  principal  at  a)-,  exorbitant  pi  iee;  nm  it  be  argued  in  audi 
eircumntances  that  tlie  contract  must  net  bo  impugned,  or  that  a 
Court  of  justiec  has  not  jurisdiction  to  ainuil  tht'conupt  hargiiiii? 

Were  it  cio,  it  would  be  tantan  ount  to  saying  that  though  the 
principal  is  not  bound  by  the  false  representation  of  his  agent,  h.- 
is  ncverthi'les^i  entitled  to  take  advantage  of  that  false  representa- 
tion for  the  purpose  of  obtaining  a  contract  beneficial  to  himsdf, 
which  he  could  not  have  obtained  without  it,  and  such  an  argument 
is  obviously  obnoxious  to  natural  justice  (a).  Nor  will  laches  in 
all  cases  avoid  the  right  to  rescission  (6). 

It  must,  however,  be  understood  that  a  contract  into  which  a 
person  has  been  induced  to  enter  by  false  and  fraudulent  repre- 
sentation is  not  void,  but  merely  voidable  at  the  election  of  the 
person  defrauded  after  he  has  had  notice  of  the  fraud. 

Unless  and  until  he  makes  his  election,  and  by  word  or  act 
repudiates  the  contract,  or  expt-esses  his  determination  not  to  ho 
hound  by  it  (which  is  but  a  form  of  repudiation),  the  contract 
remains  as  valid  and  binding  as  if  it  had  not  been  tainted  with 
fraud  at  all:  and  if  once  the  defrauded  party,  after  knowledge  of 
the  deceit,  either  by  express  words  or  by  unequivocal  acts  aflirnis 
the  contract,  his  election  is  determined  for  ever. 

And  lapse  of  timn  without  repudiation  will  constitute  evidence 
that  he  haa  determined  to  affirm  the  contract;  and  when  the  lapse 
of  time  is  great,  it  probably  would  in  practice  be  treated  as  con- 
clusive evidence  to  show  that  he  has  so  determined. 

Tho  general  principle  is  precisely  the  same  as  that  on  which 
it  is  hi'ld  that  a  landlord  may  -^li'ct  to  avoid  a  lease  and  bring 


(a)  ftoold    V.    ffi/^- 
S.  C.  B.  487. 


(1908),    XL, 


(i)  FarrM   v.    Manchetier   (1908), 
XL.  3.  C.  B.  339 
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ejectment,  when  his  tenant  lia»  committMl  a  forfeiture.  But  if 
with  knowledge  of  the  forfoitur..  Ii .,  by  the'  receipt  of  rent  or  other 
unequivocal  act,  shows  his  intoi.iion  to  treat  the  lease  as  subsist- 
ing, he  has  determined  his  election  for  «v,,r.  and  can  no  longer 
avoid  the  demise. 

Nov  may  n  defrauded  parly  avoid  one  part  of  a  contract,  and  Iota. 
..liirm  anotlwr  part,  unless,  ind(«(l,  tlie  parts  arc  so  scvrrablo  from  ^'V^drat 
.  ach  other  as  to  form  two  independent  contracts  (c, .  »»t™«t« 

The  doctrine  of  lach,:><  in  Courts  of  equity,  when  applied  to  E««=(  „( 
contracts  mduceil  by  frauii,  is  neilKer  an  arbitrary  nor  a  technical  '"*"°''  «"• 
one.     It  applies  in  cases  ,vhci,.  it   would  be  p.nctically  unjust  lo  b™™id'""^ 
give  a  renicdv,  either  becaus.-  the  party  has,  bv  liis  conduct,  done 
that  which  rnighl  fairlv-  be  recrarded  as  equivalent  to  a  waiver  of 
Ihe  fraud,  or  else  by  his  conduct  and  neglect,  has  without  aotuallv 
waiving  (be  remedy,  |)ut  (he  other  party  in  a  situation  in  which 
It  would  not  be  reasonable  to  phicc  him  if  the  ri'medi-  were  after- 
wards to  be  asserted;  and  in  cillier  of  these  ca«es  lapse  of  time  and 
delay  are  most  material . 

But,  in  every  case,  if  an  argument  against  relief,  which  other- 
wise would  be  just,  is  founded  upon  mere  delay,  where  the  delay 
does  not  amount  to  a  bar  by  any  -Statute  of  Limitations,  the 
validity  of  that  defence  must  be  tri.'d  upon  principles  substantially 
equitable.  .-Vnd  the  two  circumstances  alwavs  important  in  such 
eases  are  the  length  of  the  deUv  and  the  nature  and  effect  of  sueli 
of  tho.se  acts  done  in  llie  interval  by  one  or  other  of  the  parties  a« 
may  contribute  to  alter  (he  balan.  e  of  justice,  and  thereby  render 
that  course  inequitable  and  inexpedient,  which,  apart  from  delay, 
would  obviously  be  the  right  one  to  adopt. 

Moreover,  in  order  that  thi>  remedy  should  be  lost  by  Inckn 
or  delay,  it  is,  if  not  universally,  at  all  events  orrlinarilv  necessaiy 
that  there  should  be  sulHcicnt  knowledge  of  tie-  lai-ts  constituting 
tiie  title  to  relief.  And  whire  fraud  is  established  against  a 
party  it  is  for  him,  if  he  alleges  hchea  in  the  other  partv,  to  show 
when  thi^  latter  acquired  a  knowhxlge  of  the  truth  and  prove  that 
subsequently  thereto  he  knowingly  forbore  to  assert  his  right  (d); 
the  general  rule  in  such  oases  apparently  being  that  if  a  man 
who  has  been  defraudml,  with  complete  knowledge  of  that  fact, 
chooses  to  come  again  in  contact  with  the  ptd-xon  who  has  defrauded 
him,  he  thereby  abandons  his  right  to  abrogate  the  contract  and 
enters  into  such  a  plain  and  distinct  transaction  of  confirmation 

{•)  VMUd  .SAo.  J/»oAi»„,  Co.  o/       (187i),  L.  R.  S  P.  C.  2!1  (on  sniiaAl 
CW.  ,.  J™^,,  [1IW9J  A    C.  330,       t„„  k.  Court  of  Err,,  .S  A?SS 

(rf)  LmdMy  Patroltum  Co.  v.  tlurd 
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as  will  thei'eafter  estop  hiin  fiom  denying  that  the  document  or 
othur  instruiiiuut  purporting  to  express  the  terms  of  the  agreement 
bttwttii  iiiniBclr  utid  the  other  contracting  party  does  not  in  fact 
do  so.  But  «Iu'ii'  the  origiiiiil  fraud  is  clearly  and  undoubtedly 
Bstablibhed  by  thf  circumstances  of  tho  case,  the  confirmation  of 
mch  a  tmiibaction  is  M)  inconsistent  with  juatice,  so  unnatural  and 
Mj  likcl}  lo  he  tainted  with  d(H?eptiou  that  it  ought  to  bo  watched 
with  the  utmost  strictness  and  to  stand  only  upon  the  clearest 
evidence  (e). 

Applying  the  above  doctrine  to  a  eonticte  case,  it  has  been 
held  by  the  Supreme  Court  of  Canada  in  FarreU  v.  Manches- 
fer  if)  that  where  an  agent,  who  was  nnployed  by  a  company 
to  &cU  shares  in  ita  capital  stoek,  issued,  without  the  knowledgt* 
or  authorit}-  of  the  company,  u  luospeetus  containing  untrue 
Btult  nientb  of  a  muterial  eharactcr  upon  the  faith  of  whicli  shares 
wer;'  jmrchased,  and  the  piirehase-money  therefor  paid  to  the  com- 
pany, the  pureliuser  might  rescind  the  contract  as  against  thi* 
company  upon  tlif  ground  that  the  agent's  statements  were  bind- 
ing upon  his  principals  as  being  made  within  the  scope  of  his 
authority  and  the  scope  of  his  employment.  And  further,  that 
a  delay  by  the  purchaser  of  about  eleven  months  in  instituting 
proceedings  was  not  such  laches  on  his  part  as  would  bar  his 
remedy. 

.\gain.  it  may  be  laid  doun  as  a  general  proposition  of  law 
tli;ii.  although  a  fraud  or  a  breach  of  trust  may  be  ratified. 
ratilicution  of  a  forgery  is  in>possiblc  (g\  Therefore,  the  statc- 
nicnl  'that  an  act  done  for  another  by  a  poreon  not  assuming  to 
act  for  himself,  hut  for  such  other  person,  though  leithoui  any 
precedent  anthorUij  n-hatever,  becomes  the  act  of  the  principal  if 
subsifiuently  ratified  hy  him"(A\  is  inapplicable  to  a  forgery 
in  au}  ciit-e  where  the  position  of  the  holder  of  the  forged  instru- 
ment has  not  been  altercil  by  reaso'i  of  an  express  declaration  or 
admission  by  the  party  wiiose  signature  has  been  simulated  that. 
the  forged  inslrunieul  has  bt>en  in  fait  signed  by  him.  And 
the  reason  of  this  is  that  ratification  presupposes  the  actual 
existencf  of  a  eontraet  or  bargain,  but  in  cases  whoro  a  forged 
instrument  is  repudiated  as  such  by  its  alleged  raakei,  there  iu 
notiiing  lefl  which  can  be  the  subject  of  ratification,  the  whole 
transaction  from  its  iuoeption  being  altogether  void  and,  there- 
fore, unenforceable;  and  a  request  for  timo,  if  coupled  with  re- 


(«;)  See  Morsf  v.   Royul  Cl«06),  12 
Ve,*.  355,  at  p.  373  (ao  EnpliBh  case). 
'D  (1908),  XL.  3.  C.  B.  339. 


(?)  Bartott    V.    London  ^    Koilk- 

Weiteru  Rly.  (1889),  6  T.  L.  E.  70. 

(A)  WUion  V.  Tumman  (1843),  8 
M.  ft  G.  236,  at  p.  2*2. 
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pudiation,  does  not  Mtop  llu.  supposititious  signatory  from 
denying  liability.  Nor  is  tlio  position  of  the  holder  of  such  an 
instrument  improved  b}  ontcriug  into  a  corrupt  bargain  with 
either  the  person  whose  signaturr  has  been  forged,  or  with  somn 
third  party,  to  compound  the  felony  upon  being  indemnifiod 
against  loss— such  an  agreement  being  against  public  policy  am! 
void  as  founded  upon  an  illegal  consideration  (i;. 

And  d  fortiori  it  docs  not  follow  that  if  a  man  has  acquired  an 
estate  by  rank  and  abominable  fraud,  and  shall  afterwards  expend 
his  money  in  improving  thi>  estate,  that  then.'fore  he  shall  retain 
it  in  his  hands  against  the  lawful  proprietor.  It  Kuch  a  rule 
should  prevail,  it  would  crtainly  fully  justify  a  proposition  .  .  . 
once  stated  at  the  Bar  of  the  Court  of  Chavcery  that  the 
common  equity  of  this  country  was  to  improve  the  right  owner 
out  of  the  possession  of  his  estate  (k) . 


Contracts  of  Imperfect  Obligations. 

There  is  one  rule  which  has  always  been  laid  down  by  the  ESretoi 
Courts  having  to  deal  with  wills,  a'  -.  tliat  is,  that  a  pcrsou  who 
is  instrumental  in  the  framing  of  a  will,  and  who  obtains  a  bounty 
by  that  will,  is  placed  in  a  different  position  from  other  ordinary 
legatees. 

These  latter  are  nol  called  upon  to  substantiate  the  truth  and 
honesty  of  the  transaction  as  regards  their  legacies,  it  is  enough 
in  their  case  for  it  to  be  shown  that  the  will  under  which  the) 
benefit  was  read  over  to  the  testator,  and  that  w  hen  so  read  he  was 
of  sound  mind  and  memory  and  capable  of  coniprchonding  it; 
or,  ,.1  other  words,  where  a  person  gives  instructions  to  his  solicitor 
to  make  a  will,  and  the  solicitor  prepares  it  in  accordance  with 
those  instructions,  all  that  is  necessary  to  make  it  a  valid  document 
when  executed  by  the  testator  is  for  him  to  accept  the  document 
so  prepared  as  expressing  his  wishes  with  regard  to  the  post  morttm 
dispos'.ion  of  his  pro])erty  {t). 

But  there  is  a  further  duty  cast  upon  those  who  take  an  indi- 
vidual benefit  after  having  been  instrumental  in  preparing  or 
obtaining  a  will,  of  showing  the  righteousness  of  the  trans- 
action (m). 


Iiuduo  iiiHc- 
ence  on 
testametilKry 
dispositiona. 
Chitty,  196, 


(i)  erock  V.  lUak  (1871),  L.  E. 
6  Ex.  89;  approved  and  followed  ia 
nthfrtx.  Ln  JJnnijitK  Aatioiwt^  (1908), 
XL.  S.  C.  It.  453. 

(t)  Kennetj  V.  Urowne  (1796),  3 
Ridg.  p.  S19;  cit«d  in  Brings  v.  JVeWj- 
istndtr  (1902),  XXXII.  S.  C.  B.  at 
p    414. 


(0  See  Pe^ei-a  v.  Ptrera,  [1901 1 
.4.  K.  354,  P.  0.  at  p.  361. 

(m)  Sec  FnUoii  v.  And,ew  (1875), 
I-.  R.  7  H.  L.  443 1  oiled  in  t.ammit 
V.  herron  (1909),  XLI.  S.  C.  E.  331; 
«eo  also  itayrand  v.  Lusstiiilt  (1907), 
XXXVIII.  a.  C.  B.  460,  at  p.  4S9. 
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Thk  1^\\\  oi  .Simpi.k  Contracts. 

As  to  what  constitutps  evidence  of  suoh  undun  influonce  on  the 
pait  of  a  beufiiciary  as  wiU  avoid  a  »/ill,  the  evidonce  must  be 
poBitivci  and  not  ni.gativo,  and  suspicions  r  lortaincd  by  the  Court 
must  bi!  "  pregnant  suspicions  "  in  order  to  justify  rejection. 

It  is  true  thot  by  the  eivil  law  qui  m  acripsit  haredrm  could 
take  no  benefit  under  a  will,  but  by  British  law  this  is  not  so, 
although  the  law  of  England  desiderates  in  all  instances  of  this  sort 
that  the  proof  of  good  faith  on  the  part  of  the  beneficiary  should 
be  clear  and  decisive,  uud  that  such  proof  should  go  not  merely 
to  tho  act  of  signing,  but  to  knowledge  by  the  signatory  of  the 
contents  of  the  paper  signed. 

Where,  however,  a  testator  of  sound  and  disposing  mind  executef 
a  will,  the  law  presumes  that  he  is  cognizant  of  its  contents,  and 
that  presumption  is  not  rebutted  by  the  eircumstance  of  a  bcnelil 
being  given  under  the  will  to  the  person  who  drew  it  (o). 

The  above  slatenicnt  must,  however,  he  qualified  by  the  fad 
that  the  law  views  with  extreme  jealousy  any  attempt  on  the  part 
of  an  interested  per  ^n  to  exercise  undue  infiuence  and  control  over 
the  testamentary  dicpositions  of  a  person  of  impaired  health  or 
intellect.  And  this  is  particularly  the  ease  when  the  will  is 
actually  prepared  by  a  professional  person  who  benefits  there- 
under; as,  for  example,  where  that  relation  of  confidence  (between 
client  and  solicitor,  doctor  and  patient,  or  priest  and  penitent) 
exists,  and  where  the  party  frames  the  instrument  for  his  own 
advantage  and  benefit,  every  presumption  arises  against  the  trans- 
action. As  in  the  case  of  an  interested  witness,  it  is  not  necessary 
to  prove  falsehood— a  Court  of  hiw  will  not  hear  him  at  all ;  so  in  the 
case  of  a  person  who  draws  a  will  taking  o  benefit  under  it,  il 
is  not  necessary  to  prove  fraud  and  circumvention;  he  must  remove 
the  suspicion  by  clear  anH  satisfactory  proof. 

It  may  perhaps  be  uselu!  ijere  to  mention  that  where  a  living 
pirsoii  makr.s  a  claim  against  the  estate  of  a  dead  person  it  is  a  rule 
— uiid  a  sensibl.'  rule  of  law— to  require,  before  giving  credence  to 
the  testimony  of  (he  living  claimant,  that  such  testimony  should 
be  corroborated  in  some  way  or  another  cither  by  collateral  evidence 
or  by  circumstances  proving  some  material  point  in  the  testimony 
which  requires  corroboration,  nor  must  such  evidence  be  testimony 
in  corroboration  of  some  other  fact  not  material  to  the  issue. 

Although  where  a  ease  founded  upon  an  uncorroborated  claim 
is  tried  before  a  jury,  and  the  jury  find  in  favour  of  the  claimant, 
there  is  apparently  no  principle  of  law  o  enable  such  a  verdict 
to  be  set  aside.  But,  on  the  other  hand,  in  cases  tried  without  a 
jury,  the  ordinary  practice  of  the  Court  is  to  regerd  with  great 

M  Ka.Jh,,':    •-.    Ar-khM  ^901),  XXXI.   S.  C.   B.    3S7. 
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rcluctanw,  if  not  with  grave  .mpinion,  the  uncorroborated  .tate- 
ratnt  of  anybody  agoinet  tho  estate  of  »  dercaaed  person,  and  to 
atrlrno  to  give  effect  thereto  (d). 

Apart  from  mi«repre.ent.tion,  „nd  where  there  is  no  fiduciary  c™,i,.,„, 
rel.fonslup  between  the  por.on,,  ,he  general  law  relating  to  con-  SS"'^„f 

pen  eithe.  of  the  eontract.ng  parlies  to  di,,loi,e  l„  the  other,  at 
-  le  IP.U.  of  bargain  and  »ale,  any  faet.  tending  lo  enhance  or 
diram..!,  the  value  ,.f  the  »ubjeet-niatler  of  ,|,e  contract,  of  which 
one  or  other  of  them  may  bo  aoerrtlv  aware 

And  thi>  rule  applies  althou^.!,  liy  reason  of  »u,h  eoncoalmeni 
Cither  the  vendor  succeed,  in  s,.|l,nfr  fur  a  gros.lv  exaggcxatM 
pnce   or  the  ;,u,.eha»er  „,„ua..es  ,o  huv  for  a  totallv  inadenuale 

But,  „..  the  oth,„.  band,  i,  ,»  ,,n  ,„„,„,,^,|  „„j  wi'll-established 
pr,n,-,pl,.  ol  law  that  a  trusle,.  or  «e^„,or  ea.inot  sell  (eith.r  to 
h.rnself  h,s  partner,  or  ,o  any  oll.er  person,  any  portion  of  the 
tru.t  eslale  ,t  bv  so  do.ng,  in  ai.y  manner  wl,at»oe>er,  he  dcriv™ 
any  p,.rsonai  benelit  tberefrou,.  And,  altogethe,'  apart  from  anv 
.mput_at,on  of  fraud,  a  sale  ,nade  in  viulalion  of  thi.s  principle" 
tliough  regular  n,  every  rcpect,  will  be  set  aside  upon  equitable 
pnnc.p1™  f-  „  being  a  general  principle  of  law,  whi.h  Courts  of 
.lustico  are  hound  strictly  to  apply,  that  no  one  having  duties  of  a 
liduciary  character  to  discharge  shall  be  allowed  to  enter  into 
engagenicnis  or  assume  functions  in  which  he  has,  or  can  have  a 
personal  inlerosl  conllicting,  or  which  possibly  may  conHict,  with 
the  interests  of  those  he  is  bound  to  protect.  Thorefure  neither 
a  trustee,  agent,  or  mandatory  can  be  allowed  to  put  his  duty  in 
conflict  with  his  intr-est  (3). 

Nor  will  sp,H!ific  performance  of  the  eontracl  be  enforced  where 
a  purchaser  contracting  on  his  own  account  falsely  represents  him- 
se  f  to  be  the  agent  of  a  third  party,  and  bv  tendering  deceitful 
adviee  a,  to  the  value  of  the  subject-matter  of  the  eonlract  of  sale 
and  purchase  induces  the  seller  to  part  with  hi.  proper!  v  to  him  at 
a  lower  pricie  than  he  would  otherwise  have  done  (h' 

It  is  a  general  proposition  of  law  that  where  a  pany  executing  A^,„„„ 
a  document  can  neither  read  nor  mile  (even  thou-h  the  docu-  "'""'™"« 
mcnt  be  in  his  own  language;,  such  document  .anno,  h..  held  to  "'°'~''°''- 
he  exeeiited  by  hini  where  there  is  either— 

(a)  refusal  of  the  request  that  the  document  shall  be  read  to 
him  by  the  party  putting  it  forward;  or 

XXXIV  *rrB  "-.f'"""   <"°'>'     ""'"X.  S.  c.  R.  122. 
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(b)  «'herc  the  docuuieiit  it  misread;  or 

(c)  where  the  conlintg  are  niisreprcAented  (»). 

But,  on  t\v  othiT  hund,  a  deed  U  -\\vU  fxocutod  U\  an  iUilerate 
perBou  if  it  he  siguitl  on  his  behalf  M  a  third  person  at  his  rcquent 
and  in  his  prfPL'ticr.  Nor  is  it  n<vi.ti:^iv.  iipail  from  tpecifle 
reqm-Ht,  that  the  dot'd  should  ho  previouiil.v  read  over  to  him  (JtV 


717-730. 


Champetly . 

Champeity  (catnpi  pariiiia-  a  diviniou  of  a  Held .  is  properly  u 
bargain  behvceii  u  plaintiiV  or  defendant  in  a  ciuisr  and  another 
party  who  has  no  inieicst  in  the  Mubject  in  dispute  to  divide  the 
land  or  olhcr  property  sued  for  between  iheni,  if  they  prevail  at 
law,  in  eoiisidcration  of  the  other  person  carrying  on  (he  buit  at 
hit  own  expense. 

Maintenance,  of  which  champerty  is  a  species,  in  properly  an 
ofKeions  intermeddling  in  a  suit  which  in  no  way  holongn  to  ono 
b\  niftintuining  or  uwisting  cither  party  with  money  or  otlierwise 
to  prosecute  or  defend  it. 

According  to  Lord  Coke,  tlie  oti'ence  of  champerty  consists  in 
"a  bargain  with  a  demandant  or  tenant,  plaintiff  or  defeudaul. 
to  have  part  of  the  thing  in  suit,  if  ho  prevail  therein,  for  main- 
tenance of  this  or  that  suit."  A  ehunipertous  agreement  has 
)ilwa\  1  been  regarded  as  being  alike  odious  and  contrary  to  publir 
poliey,  beeunhe  it  i^nds.  to  foster  "an  unlawful  taking  in  hand 
or  uphyhling  of  quarrels  or  sides,  to  the  diKluihanci'  or  hindranci- 
of  common  rigiit.'  Contracts,  therefore,  which  ha^e  this  offence 
within  their  ohjee*  or  o|).Tution  are  invalid.  How  far,  however, 
this  initial  iUcgalit,>  is  excused  by  a  community  of  interesi 
between  thi  parlies  combining  for  the  prosecution  of  a  suit  hat- 
often  constituted  a  nico  point  for  the  decision  of  a  Court;  thus, 
in  2  Koll.  Abr.  p,  11-5,  tit.  "  Maintenance "  (H.),  "Con- 
sanguinity," it  in  fttalL-d,  though  with  some  doubt,  that  "  generally 
a  man  may  niaintHin  his  blooc  or  his  ally,"  but  this  proposition 
has  been  denied  in  later  cases;  and  apparently  the  true  proposition 
of  law  at  the  present  day  is,  that  the  fact  that  the  maintainei- 
is  a  relation  of  the  maintained!  and  has  some  collateral  interest  in 
the  suit  does  not  prevent  a  contract  by  which  he  is  to  receive  a 
portion  of  what  the  maintainee  recovers  through  bis  assistance, 
illegal  and  champcrtou8(I). 

CO     t«fourntau      v.       Carbonneau       it  M.  (M.  C.)  128  (an  Gnffliah  cue) 
(1904),  XXXV.  S.  C.  R.   110.  (0    Msloeftt    v.     Diguirt    (lM3i 

(*)  Ssx  r.  Longnor  (1833),  1  Nev.       XXXIV.  3.  C.  B.  24. 
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Fnttdamtrntal  PropontwnH—Siatute  of  LimitatinnM. 

(i)  According  to  Britiiih  law  fho  word  "  pouoevion  '  ant  applind 
(o  iPal  ostatr  has  a  purely  Uvhnical  nnjauiug.  The  word  "occu- 
pamy  "  is  not  a  word  of  logol  import  apart  from  itH  popular 
at'crpUtiori.  Ocrupaufy  iiiti\ ,  hh  h  mutter  of  fact,  negative  po«- 
(H'Bsion  in  itK  leguJ  sons*',  but  possofision  in  the  sarai'  sense  is 
uonsistont  with  non-occupancy.  In  other  words,  all  landK  in  the 
doniinionR  of  the  Crown  niu«t  be  in  the  possoaaion  of  some  one, 
whether  (hat  "  Home  one"  be  the  Crown  it«clf  or  a  natural  or 
artificiat  entity .  "'  Vacant  "  I'-nd,  "  abandoned  "  land  (where  titli 
is  involved)  is  nn  impossibility,  PoososaioT  must  be  Bomewhere^ 
in  somebody—and  he  who  has  the  titlo  is  presumed  to  have  thi- 
posBPHsion  nnIo«  the  actual  dominion  imd  ow-upaiuy  is  elsewhere, 
('2)  Where  the  owner  (uUo  a  non-technical  word)— that  is,  th( 
person  hiiviiiy"  a  preseat  legal  estate,  whether  hy  word  of  raoutli 
or  by  a  written  instrument— lets  Blackuere,  the  tenant  acccpiinj^- 
and  onterinj;  by  virtue  thereof  has  possessiou  of  every  foot  of 
ground  comprised  in  Biackacre,  although  he  may  posaess  himaell 
of  but  one  foot  of  it  only. 

(3  ■  Where  a  person  without  title  and  without  right  (in  Canada 
called  a  "squatter"  i  enters  upon  land,  )m  pon.'iesBion  in  a  legal 
bcnst'  is  limited  to  the  sjround  wliieh  lie  ai  tually  occupies,  culti- 
vates and  encloses,  if  is  pfmcusio  ppdin,  nothing  moro(a). 

(4,  Hut  where  a  perhoii  in  good  faith,  under  a  written  instru- 
ment from  one  purporting  to  be  the  proprietor,  enters  into  Black- 
acre — a  definite  territorial  aioa— his  actual  occupancy  of  a  part, 
no  matter  bow  small,  in  the  absenco  of  actual  adverse  occupancy 
by  another,  gives  him  a  constructive  possosaion  of  Blackacre  as  a 
whole.     Ho  has  it,  ap  the  phrase  is,  under  "colour  of  title." 

(5)  At  common  law,  and  notwithstanding  the  old  limitation 
statutes,  the  actual  and  exclusivn  possetision  of  a  tenant  or  par- 


(a)  But  aa*  Id  thia  oonncotion  3winthamm»r  v.  Bart  (1912).  11  E.  L. 
MO  (N.  a.  E.). 


I.iMrTATiov  ,>»   Action,  m  ClovTmrn.  1 

-^.r  could  „n.  work  ,o  ,h.  d<,trim«„  „f  hi.  ™.u.n4nl  o,  «,- 
p.|Tfn(-r.  Hi»  |,r,„r,,,...,  „«,  ,hc,r».  and  ™.„ld  ho  Invokod  not 
only  a»  ag.,n.,  th,.  ,.11,.^,.,,  li.lc  „f  »  ,r„p,a,„.r.  h„,  in  ,.i,l  of  ,h.ir 

o»n.     (|),„  ,:,„  ,,ri,„.i,,I,.  I, ,.  |„„K  si, h,.^„  ,.ha„«„l  bv  ..„,„,„ 

both  in  Kntrliinil  iiml  fuimdu/ 

(6)  S:mT  thi.  diungr.  ,h™.;„r,.,  ,.x,.|,„iv,.  po,«.,,ion  hy  o„» 
Of  ,uch  co-oiu,,™  „  ivgarJrd  a,  u.Iv.t,,.  against  Iho  o(|.rt.((,). 

(7  But  indepondonlly  of  ihai,  and  notwilh.landinj,  tl  aatulo 
h..  »««  or  f™(Tn,..„,  of  ,h,.  „.hol„  ,„u,.  ,o  „„„  .„,c..„k  i„,o 

Utt.r,  right  „„d.r  th.  Sf.tut.  ,.f  I,i,m„„i„,„  hogin.  from  th,. 
onto  of  the  grant  (rV 

In  an  actio,,  ,o  rm.vn-  po«..»io„  of  l,„„|,.  ,„  ^hi.-h  Iho  Stalulo  A,.,i„„  „, 
of  L.i„,tal,o,„  ,.  ph,ad.,I  ..  ..  d,.f,.„.v,  ,,  i,  ,.|,-„„.„t.rv  law  that  IZ^^"- 
ho  .latuto  ,lo,,  not  ,„„  „gai„„  ,.  p„„,  „,„  „f  |,„,^,i„„  ^^,,,^^     """»• 
ticre  ,.  a  p,M-Hon  ,„  po8»,,io„.     But,  on  Ih,.  other  hand,  «h„„ld 
hero  havo  h,,.,,  a  .o.icK  of  p,.,.soii,  in  p„^,.,„„„  for  ,ho  M«t„lo,-y 

frm  bclwoo,,  .o„„.  of  who,,,  „,„|  ,h..i,.  p,,a ^,„,.,  „„.,„  1,^,  ^^ 

no  pr,v,ty  n,.v,.rth,.l,™  ,h,.  ba,'  of  ll,..  ,,at„„.  i,  ,,„„pl,.,.,     Ii„,  j, 
th,.ro  ha.  b«.„  any  in„.rval  h,.Hv,r„  th,-  p„,».«i„„  „f  ,„,,,, 
'h.n,  ,na,n,u,l,  ,.«  dn.ing  il,„,  i„„,,,,|  ,h,.  law  ret,™  ,ho  posso,- 
«lon  to    the-  ,-,.al  ow,„T  bavin;.  Htl,     ,b,.  h,.„,.|il   of    ,h,.  for,n,.r 

P08.e,„on  of  a  pr,,„|,.„t  w, g,|„,,.  i,  l„rt  ,o  a  tre8pa.«.r  who 

subsequcnUy  ,.nt,.r.,  in  who.,,    favour   tho  .tatut..  oon.oquontly 
riinB  only  from  th,.  date  of  his  own  entry .  -■         .' 

And  it  ia  a  rule  of  law  in  ,ueh  cases  that  tho  mu,  of  proving 
that  the  po8«,.,,ioi,  has  been  Hieh  as  to  enlitlo  a  trespasser  to  the 
bar  of  the  statute  i,  upon  th,-  person  or  person^  who  have  plcdcd 
that  defence  (rf) . 

Where  tho  legal  title  in  ia,„i  vests  in  a  person,  and  the  ,,ro-  tt  .,,^__. 
perty,  which  is  th,.  subi,.,  of  su.h  tide,  is 'held  by  another,' the  ^"^ 
Statute  of  L,n,itat,onR  begins  to  ri„i  against  tho  holder  of  the 
legal  l.tle  fro,„  th,.  dale  of  tlie  d„.,l  eonferring  such  title  upon 
h.n,.  li,  therefore,  the  |».,son  in  oeeupation  of  the  land  ..onlinue 
in  undisputed  and  aciv,.r«i.  po»s,.»io„  fo,-  the  r.Hiuisite  period  he 
acquires  a  good  statutory  till,,  against  bin,  in  whom  the  legal 
estate  is  vested  (e\  " 

Again    the  exclusive  and  unehalleng,.d  possession  and  user  of  H[»h,,„ 

'  fcattdl^r 


°, ,..ii..,.iii-i,^,-u  possession  and  user  of 

any  dutincl  portion  of  a  building  for  tho  necessary  period  will  r»™i». 


(6)  RamMtr  v.  Rammiy.  21  Oec.  N 
13S. 

fn>  Betiltry  v.  Pepparri  (I&03), 
XXX.II.  a.  C.   R.   444 

frf)  Batidley  v.  Ar.-hUiu'.d  {1S89) 
XXX.  S.  C.  R.  130,  deridwl  ondn-  tlv 


NoTO  Srotia  Statute  of  LimitMioni  ■ 
WW  also  Bobitnton  v.  Q^borng  (mi\ 
27  O.  L.  R.  248.  ^        '• 

.40.-"''-"'    ,'•     Trtnoutl,    flB06). 


Plxviiiulal 
HtatutM  of 


Th»  1m«       SiHri.K  (\i,\TKt(-r«. 

nmtiiri-  under  Ihc  Suiute  of  LimiUlioni  into  a  lututorr  ownw 
■hip, 

Whi.1..,  ehorcfori',  a  ponon  for  a  period  oxoowlinr  Iwolro  yrtn 
had  |,<»«'»iion  of  an  upper  room,  supported  entirely  by  the  «ub- 
J.cent  part,  nf  the  l™ildin,f  in  «hich  it  «a.  .ituatou,  it  w„  held 
timi  hi»  pi»,i-.Mon  tlureto  had  ri[  -ned  into  u  title.  And  further 
that  he  «a>  .ntitlod  not  oul.v  to  no  much  .uppon  from  the  lowei^ 
rwrls  of  the  .trueture  a,  »n»  neoowiary  to  maintain  hii  ijom  in 
naition  (/),  but  11I.0.  prenumnhlv,  to  u>er  of  the  «tairea«e  „,  „ 
ly  of  iiecenaity. 


Th.'  t'olloH'iug  proviiR'iul  Btalute; 
Lti«  of  Limitation  in  '^\iniida:  — 


{inter  tiHn)  {ffl  regulate  the 


ActlnDM  upon 


.S,i«hii(H>\vi\.  e     )0   iRevi»,<l  SlatuleN,    I90»; 

l»  Act  rftp,rtint,  Limilathm  of  .MIohh  hi  <,rt«in  mm. 
1.   All  aelion.  for  recovery  of  meivhantu'  .iceoujit,,  bill,   notes 
and  all  mt.ona  of  debt  groundi^d  upon  any  lending  or  other  contract 
without  specialty  ,hall  be  eommeneed  within  ««  year,  after  the 
oause  of  sueh  action  iroao, 

2.  The  provisioni.  of  the  Heal  Property  Limitation  Act,  1874 
td-  i  3S  y,ct.  u.  07!,  of  the  Imperial  Purlia.nenl  are  hereby 
declared  (0  be  .„  force  and  to  have  been  in  force  in  Sa.katchewan 
sili^-e  the  passing  thereof. 

;t.  No  nghl  to  111,.  n,e,.„  and  uk-  of  light  or  any  other  ease- 
ment, r,f.ht  m  gio  .  or  profit  d  prendre  shall  bo  acquired  bv  anv 
per.o„  by  prescriplJOM,  i,„d  no  such  right  shall  be  deemed  to  hnv'e 
been  ,w  acquired  |,ih„  i„  Hie  coming  in  force  of  this  Act. 

Rrvi.^ir,  Statiti:s.  .Sa.sk..tciiewan,  c.  84. 

The  City  Act,  1908  (c.  Id,  a.  404). 
Aelionx  aijaiml  Cilin  hawd  upon  Immlid  B>i-hw> 
Sect.  (04.  In  eas,  ;,  by-la«  or  resolution  is  .llegal  in  whole  or 
in  part,  or  in  case  „i,ylliii,K  hus  been  done  under  il  which  by  icunn 
of  .such  illegality  giv, »  any  person  a  right  of  acfi,,,,,  no  such  action 
shall  be  brought  nnlll  one  inonlh  bus  .■lapsed  after  the  by-law  or 
resolution  has  b,.e,i  ,,uashod  or  repealed  nor  until  o  i-  month's 
notice  1,1  writing  of  the  intention  to  bring  the  action  has  been 
given  to  the  city;  and  every  such  action  shall  bo  brought  against 


(/)  Irmiiila  v.    toid/i,:   CI90S).  XL 
3.  0.  B.  ill.  ' 


(tt)   Limitation   Act.  aim  ciiit  in 


LlMITATIII>    ul     Ac  TloNn   UK    CoxTUCTI.  7» 

th»  city  tlono  and  not  tnuinil  »nv  penon  acting  undar  th,.  by-law 
or  rcaotution . 

Sect.  40*  In  caw  tho  rity  or  tho  roiuniiwionpr.  (cn-Jcr  am«ndi  M™«o« 
to  iho  plainiiit  or  hi.  •oliritnr,  if  .uoh  loni-.i-  i,  plraJ.J,  and  if  J^LT* 
travorwd.  and  no  mni..  (I,nn  llio  nnioiint  im.lnrid  ia  lorovm'd,  the 
plaintiff  shall  havo  no  .  o«i,,  bui  .osl,  .Iiill  h-  t.n.-d  to  the  defen- 
dant on  «m'h  Kcal..  nn  the  prsidm-  j,i.l„-  ,„  a  dir.vt,  and  shall  b« 
ft  oBf  a^ainat  the  unKUinl  nrovi.rnd,  und  ih"  \u'.inri<  ,l„.  lo  ..itlior 
party  may  h.'  ninvfiod  m  in  nnllnun-  i'ii«o« 

KevuEii  tjTAriiTfs,  MinhiniicwAN,  i-  h:,, 

Thi-  Town  All,  1908  (i-  17.  «  Mi). 
ActioiiK  nijnimi  Tmmi  Imml  iipmi  Invniid  Bij-lnut. 
Sect.  3»4.  In  f«».'  n  bv-lnw  or  ri'»oluliori  ia  illi.;jnl  in  whole  or 
in  part, or  in  ,u»o unvlhin^-  Um  lurn  demo  <m\rv  it  whi.h  bv  nnson 
of  inch  illcgulily  givi  »  miv  pi;r»on  u  riKlil  of  mliiiii,  no  .ui'h  action 
>hal'  be  broiiiibl  until  oni>  month  hns  cUpsiid  iiflcr  br  by-law 
or  .enolution  ha-  hivn  i|Uu»ho<l  or  repaled,  nor  iitilil  one  month's 
notico  in  writing  of  th,.  int.ntion  to  bring  Ihe  o,t,on  ha«  bmi 
givru  to  the  lown;  und  cv.n  iui'li  iirlion  ^hull  he  biouitht  ngninst 
the  town  alone  mid  not  .ip.in^i  nnv  pernon  acting  under  Ihe  by-liiw 
or  resolution. 

Sect.  393.  In  case  the  town  lender  amends  to  the  plaintiff  or 
bissoliriior,  if  mch  lender  is  plendi'd,  und  if  Unversed,  nnd  no  more 
than  the  amount  tendered  i»  recovered,  the  plaintiff  shall  have  uj 
costs,  but  costs  shall  be  laxed  to  Ihe  dcfen.lunt  on  such  scale  as  tho 
presiding  judge  may  direc  t,  and  shall  ho  set  off  against  the  amount 
recovered,  and  the  hnlance  due  to  either  party  may  be  reoovorecl 
aa  in  ordinary  eases. 


Kff»ct  of 
ttndBr  of 
•n .!.. 


HtVl.Sbl)  StaTUTT:s,  SJASKArcHF.WtN,  C.  SI). 

The  Village  All,  I90.S  (e.  18,  f.  U'J,. 
Iclion  nrjaimi  [ilhijr  Coaiieil  fur  Son-ltrpnir  o/  PHhlir  Wnrki. 

Sect.  150.   No  octiou  shall  hi:  brought  under  the  provision  of  Aotlon.tor 
sect.  149  except  within  »ix  months  from  tho  date  upon  which  the  """j^psi' »« 
causu  of  action  arose  and  unless  notice  of  such  action  shall  have  ''"    ° '"'  "■ 
been  given  to  the  secretary  treasurer  of  tho  villugo  within  one 
month  .ftor  the  date  upon  which  such  damage  was  caused 


Thk   liAW  OK  SlMPl.r  OoNTHACTS. 


Rtjfht  to 
n>riiw  relief 

vrouitil  of 


Ni(  entry  t»y 
Ckiwii  after 
iiity  yean 
from  lime 
of  atnriiai 
of  rifrlit. 


Revisfd  Statdtes,  Saskatchewan,  c.  87. 
The  Rural  Municipality  Act,  1908—1909  (c.  6,  ss.  220—221). 

Action  against  Rural  Municipal  Council  for  Non-Repair  of 
Public  Works. 
Sect.  221-  No  action  shall  be  brought  under  the  provisions  of 
sect.  220  except  within  six  months  from  the  date  upon  which  the 
cause  of  tction  arose  and  unless  notice  of  such  action  shall  have 
been  given  to  the  secretary  of  the  municipality  within  ono  month 
after  the  d.»te  upon  which  such  damage  was  caused. 

Statutks  of  Ontario. 

The  Limitafiniis  Art,  1910  (10  Rd.  VII.  c.  34), 

Sect.  3.  Nothing  in  this  Act  shall  interfere  with  any  rule  of 
equity  in  refusing  relief  on  the  ground  of  acquiescence,  or  other- 
wise to  any  person  whose  right  to  bring  an  action  is  not  bound  by 
virtue  of  this  Act. 

Scot.  4.  No  entry,  distress  or  action  shall  b«  luiide  or  brought, 
on  behalf  of  His  Majesty,  against  any  person  for  the  recovery  of 
or  respecting  any  land  or  rent,  or  of  bind,  (sic)  or  for,  or  concern- 
ing, any  revenues,  rents,  issues  or  profits,  but  within  sixty  years 
next  after  the  right  to  inukesuch  entry  or  distress,  or  to  bring  such 
action  shall  have  first  sccrued  to  His  Majesty. 


Land  or  Rent. 

reut'M'w'  '^™''  ^'  ^°  P''"'™'  ^hall  make  an  entry  or  distress,  or  bring  an 

reeoverodbut  action  to  recover  any  land  or  rent,  but  within  ti;,n  ykahs  next, 
witliiii  ten  gfj,,j  (Ijj,  (J^^  ^^  which  the  right  to  make  sucii  entry  or  distress,  or 
to  bring  such  action  first  aicrucd  to  some  person  through  whom,  or 
if  such  right  did  nut  accrui;  to  any  person  through  whom  he  claims, 
then  within  ten  vkah.s  ne\t  after  (he  time  at  which  the  righl  lo 
make  such  entry  or  distiess,  or  to  bring  such  action  first  acerued 
to  the  person  making  or  bringing  the  same. 


years  after 
tile  accruiil 
,.!■  riyl,.. 


Ontaeio  iSTATUiK  ((1910)  10  Kdw.  VTI.  e.  34). 

-in  Act  respecting  the  Limitation  of  .ictiorn. 

Paet  II. 

rffi™'™!       ^""-  *^~(2)  In  an  "ction  against  a  trustee  or  any  person 
limitation,     claiming  through  him,  excipt  where  the  claim  is  founded  upon 


t  ,.         T    ■-» 


I..MITATION   nK    A<T,ONS   ON    r„„„.vcT8. 

sI'aU  apply:-  '  ""     f""»»'ng   provisions 

fa;   Ml  right,  and  p..ivi|„p.,  ™„f„.„^  ,     „ 

ha    1    ,  """"  "'■  P'™"  '■'°""'"!-'  "'""gh  him 

(b)  »  IhP  ao(,„n  i,  b,.„„„,,  ,„  ,,„,,,„,  ,„„,, 

«..d  .8  one  to  „hic.l.  „„  ,„i„i„„  s,„,n„.  „f  r.indtlCis 

pl  ad,  tbo  Japso  of  ,i„,,  „»  a  ba,-  ,„  »„,.,,  action  in  tho 
-U.  n=annor  and  ,„  tln^  l.ko  oxtont  „,  if  tho  elai.n  had 

•"O.IO.V  bad  and  nv.ivod;  bnl  „o  n.-vr  b.lo,,  tint  hj 
..atnt.  shall  n,n  u.a.nst  a  .nan-i,.!  wo,':  It  d  „ 
pos»o«,on  for  her  svparat.  n.,  .both.r  with  or  w  h„,u 
™tra„,t  upon  anticipation.  b,„  .I,,,,,  „„,  b,.^;,,  ,„  ™' 
asamst  a.^v  bonofinar,  nnloss  and  until  the  fntnr,.  of 
..uh  b,.n,.fi,.,„,,.  booon„.s  an  intnos,  ,n  p„s.,sion 
.),   IVo  b.n,./K.,ary  as  against  whom  th.r,,        nld  b,.  a  ^nod 

:i::'-';z;'h;::^::::d:ft:rn;::::i;,:b:'''r-t7 

«^lion  had  ho,.n  ploadod.  "       '"  '""""  "'"^  ""' 

th^lJT  "ft"'  ''""  "''"'■    ""'^   '"  "'■'■"-  ™'n.-nood  aftor 
Ih'-  hrsl  dai  of  Jnnnarv,  1«!)-.',  and  «!nll  „nl  ,!„„,  ■ 

r.-n  c  aMnn„tbron,h  bin,,  ,„  brtnpan  a.tionalun,,   h'  ,  „  t" o 
'      n,  p  ,.so„  .!„,„  „,s  H.ronsl,  l>in,  to  r^ovor  sth  land  or     It 
..11  hn  d,vn,.d  ,n  havo  (in,,  a^ornod,  „..,.„rdi„ff  ,„  th.  „„■„„„?„; 
tins  A,  I.  at  and  not  bi.foiv  ll„.  ti ,  ,vhid,  ,n,     I      I        ' 

"I'Mi  and  :,u\  p,.rson  .biiniiiiff  |i„.„„„|.  bin- 
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to  ueitaiii 
itotioni 
a^ftiiut 
trusteeit. 


In  vane  of 

the  riB-hr  itJiall 
not  bt.  iI(H.-m.^l 
to  have 
accrued  until 
ft  '■nnvpyanci' 
to  a  puf- 
(thaHor. 


if 


«    I 


!!•)   R.  H.  O..  lra7,  ,.   129,  ,.  32. 
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The  Law  of  Simple  CoNTRACra. 


Limitatioit 
of  time  for 
commencinK 
particular 


cuimof  (2)  Subject  to  the  provisiona  of  the  next  preceding  section  no 

^ISir* """  claim  of  a  cestui  que  trust  against  his  trustee  for  any  property  held 

troitee.  on  an  cxprosa  trust,  or  in  rospeet  of  any  breach  of  euch  trust,  shall 

be  held  to  bo  barred  by  any  Statute  of  Limitations. 

Part  IIL 

Personal  Actifms. 
Sect.  49.— (1)  The  following  actions  siiall  be  commenced  within 
and  not  after  the  times  respectively  hereinafter  mentioned:  — 

(a)  An  notion  for  rent,  upon  ar   -iidenture  of  demise. 

(b)  An  action  upon  a  bond,  or  other  specialty,  except  upon  a 
covenant  contained  in  an  indenture  of  mortgage,  made 
on  or  after  the  Isl  day  of  July,  1894. 

(u)  An  action  upon  a  recognizance,  within  twenty  years  after 
the  cause  of  action  aroee. 

(d)  An  action  upon  un  awaixl  where  the  submission  is  not  by 
specialty. 

(e)  An  action  for  an  escape. 
(f'^  An  action  for  money  levied  on  execution. 
(fj)  An  action  for  trespass  to  goods  or  land,  debt  grounded  upon 

anv   I'^nding  or  contract  without   specialty,   debt   for 

arrears  of  rent,  detinue,  replevin,  or  upon  the  case  other 

than  for  slander,  on  or  within  six  years  after  the  cause 

of  action  arose, 
(h)  An  action  for  a  penalty,  damages,  or  a  sum  of  money  given 

by  any  statute  to  the  Crown,  or  the  party  aggrieved, 

within  two  years  after  the  cause  of  action  arose, 
(i)  An  action  upon  the  case  for  words,  within  two  years  after 

the  words  spoken. 
(j)  An  action  for  assault,  battery,  wounding,  or  imprisonment 

within  four  years  after  the  cause  of  action  urosp. 
(k'l  An  action  upon  a  covenant  contained  in  an  indenture  of 

mortgage,  made  on  or  after  the  1st  day  of  July,  1894. 

within  ten  years  after  the  cause  of  action  arose. 

(1)  An  action  for  a  penalty  imposed  by  any  statute,  broughl 
by  an  informer  suing  for  himself  alone,  or  for  the  CroTvii 
as  well  as  himself,  or  by  any  person  authorif»ed  to  sue 
for  the  same,  not  being  the  per-iGn  aggrieved,  within  one 
year  after  the  cause  of  net  ion  arose  (h). 

(2)  Nothing  in  this  section  shall  extend  to  any  action  where 
llie  time  for  brinjjing  the  action  is  by  any  statute  bpecially  limited. 

<A)  4  Edw.  VII.  c  10,  ».  20. 
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LrMTTATioN  or  Arrrov,  on  Contracts. 


S3 

Jh'Lll'JZ'l  """^  f  ''""""  "'  ^°''  "<"  -™™ting.  or  for  Ac«™.„ 
chlntlZ     ?  ,""  """  "■"''^-  "f  merrh„„di,,.  between  raor-  '^""'^  "'■ 

4oct    f  aTat  f :,  :  ™""  "'  ^'■'■''"  "--^  -1  "°  ^lain.  ia  ■"'""• 

reason  on  y  of  si      ,r"'  '''""  ""'  ™'"™"""  ''■^-  -"<">  b- 
-count  ha^ig.":,'^'.,'""""  °'  ''""'  ^'"P"^"'  '■"  ""^  -- 


Actions  of  Account. 
to  rtlLTtt  br"T"';'' ''■™''''''™''™^' '■'-•'''•>'« --P™ 

expT         deoXttaT;  '"'°"  ""''"'■^  ^'"'^  ™"'""  '"^  ""'' 
owner    wb  "■  "  '"  P^'^'-'sion  on  behalf  of  the  true 

ft^^ardr:^.::  m'"^°™-  ™"-^-  *"-  ™' '-  ^^'^  --  - " 

::?;f:"^;:™Zb.,^:fVT"T''^'"-^ 
^r:--rF--r" 

.ion  of  ;roeL^':;^(i\T  """"""""■'>•  »--"«■'  '0  the  inet.tu- 

i"^e,^t;!I^"!r::^r':'™^"''r'"''"-'-«» 

tioned  in'Lt"  m":";".:""'"'  ":''°™  ^■'^-  -"-  °*  -'-n  „.e„- 

.he  person  entitA:\t  ::::::;■ :;,'"''  '■■"^"^  °^ ""'--, 

"thin  ,ueh  t,n,..s  „.,  arbeZ       „,     rj^t,  ""V'""  \""°" 
absent  person  to  Ontario  (,«)  '  "'"  ""'""  "*  "^e 


When  Btatute 
I'tginn  to  run. 


10  Edw.  7 
0.  34. 

In  case  ■  f  the 
diwabilii,  of 
tlie  plftiiitiff. 


N'on-reniiient 

defMi.iuiilit, 


As  to  t».«efl 
where  Hutna 
ji.iiit  ilebiorw 
htvt'  t)et'ii 


(0  R.  S.  0.,  1897.  c   72    «    2 
aUn  H-,7«o,  v. //<,„f  (UOJ,   jO^'i J^jj" 


liobHrf^on    ri904),   7 


6  i'2; 


O.  L.  R,  413. 

(')  K.  S.  O,.  1897,  c    72   ,    1 
<■■  324,  1.   40.  '  *"'' 
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The  Law  of  Simple  Contracts. 


within  ami 
■ome  without 
Ootsrio, 


R«covery 

against  line 
joint  debtor 
uo  bar  tu 
n«tiitu  HjraiDst 
another  who 
is  absent. 


Effeot  o( 
writU-'U 
aukuowli'ii/- 
ment  or  part 
payment. 


Prondte  by 
wordfi  only 
not  sufHi'i'iit 
to  take  ttio 
oase  out  of 
Part  III. 


Effect  of 
payment  of 
principal  or 
intercfit. 


of  thfni  who  was  within  Ontario  at  thf'  tinio  tht'  camp  of  action 
Hicrufd.  hv  reason  only  that  snni''  ntlior  of  them  wns,  at  thp  time 
thi'  (■Jiusr  of  fiction  arrrii'd,  ont  of  Ontario  (»;. 

(2  The  pL'i>un  huviu^'  siioh  chuhc'  of  action  shall  not  bo  barred 
from  tommi'iu-iii<?  an  action  afjainst  a  joint  drhfor  or  joint  uon- 
tructor  who  w:is  out  of  Ontario  at  ihi-  time  thti  causf  of  action 
arcrurd,  aftrr  his  return  lo  Ontario,  by  reason  only  that  judgment 
hurt  born  already  rceover.tl  ajfiiinsl  a  Joint  debtor  or  joint  ami  motor 
who  was  at  sueh  time  within  Ontario  (o). 

Sect.  ■:>4.  Where  an  acknowledj;nient  in  writing,  sigmd  by  the 
principal  party  or  hit*  agent,  is  mndc  by  a  jiereon  liable  upon  an 
indenture,  speeialty,  or  recognizance,  or  where  an  aeknowlt^g- 
incnt  is  made  by  sueh  person  by  part  payment,  or  part  natisfaetion, 
on  lucouni  of  any  principal  or  interest  due  on  s^uch  indenture, 
ispeeiulty,  or  recogniz-ancr,  tlic  pcr-t.n  entitled  may  bring  an  action 
for  the  money  remaining  unpaid  ajid  -so  acknowledged  to  be  due, 
within  tw(mty  years,  or  in  eases  mentioned  in  clause  (k),  sub- 
sect.  I  of  sect.  49,  within  ten  years  after  such  aeknowletlgmont  in 
writing,  or  part  payment,  or  part  satisfaction,  or  where  the  person 
entitled  ih  at  the  time  of  the  aeknowledgment  under  disability,  as 
aforesaid,  or  tli.-  perf^on  making  the  acknowledgment  is,  at  thi 
time  of  making  the  same,  out  of  Ontario,  then  within  twenty  years 
or  in  the  oases  aforesaid  within  ten  years,  after  the  disability  has 
eeaeed,  or  the  person  Ims  returned,  its  the  ease  may  be  (p\. 

Sect.  ■V^.— (1)  No  acknowledgment  or  promise  by  words  only 

shall  be  d<"emed  sufTieienf  evidence  nf  h  new  or  continuing  contract 

whonby  to  take  out  of  the  operation  of  thi.-;  Part,  anv  ease  falling 

within  itp  provisions  respecting  actions 

(a"*  Of  aeeoimt  nnd  upon  the  caai-. 

ib'^  On  fiimpli'  cnnrrart  or  of  debt  grninided  upon  anv  lending 

or  contract  without  sptoialfy. 
'r")  Of  debt  foi-  arrear*  of  rent,  or  (o  deprive  any  party  of  the 
btnefit  thereof,  unless  such  acknowledgment  or  promise 
is  nia.le  or  eontaincd  hv  or  in  somi'  writing  feigned  by  the 
pany  chargeable  thereby,  or  by  his  agent  duly  aiithorize.i 
to  make  Huch  aeknowledtrnicnt  or  promise  (9^ 

(2^  Nothing  in  thih  section  shall  alter,  lake  away,  or  lessen  tin 
effeot  of  iinv  pavrnent  of  :iny  prini'ipal  or  interest  l)\  iin\ 
ptTson  ^r  ■ . 


ui)  It.  S.  0..  1897,  <  .  72.  .*.  ti, 
(pi   R.  S.  0.,  1897,  r.   73.  s.  : 

,,;;   ii.  H.  O..  i?^97.  ■■■    72,  -.  «, 


(q)  n.  S.  ().,  1897,  .'.  14G.  ». 
Ir)  9    (ipn.     IV.    Imp.    r.    14, 


I'lMiTAiio.v  oi    Actions  on  (Jo.\rj<ArT». 

Sect  06.  Whort.  there  a,v  t«o  or  u.ure  joint  debtee  or  Joint 
.ontraotor,,  or  joint  obli^,r»  or  ,.ovum„tor«  or  e.xemtor.  or 
adm.mstrator.  of  any  debtor  or  .ontrnetor.  „o  such  joint  debtor 
jomt  contraetor,  joint  obli^for  or  eov.  ..antor  or  ex.rutor  or 
adra.n.strator  .ball  los,-  tbe  benefit  of  thi»  Aet  ,0  a.  to  be  ,har„e- 
ablo  ,n  respoet  or  bv  reason  o,Uy  of  any  written  aeltnowledsmenl 
or  |,ronn»e  mad,,  and  nignod,  or  by  reason  of  anv  pav.nent  of  an^ 
pnne.pal  or  interest  n.ade  by  uny  othc,  or  ulber»  of  lin.n.  («  . 

Heel.  .-,-.  Inactions  uommenced  a^ain^t  Ino  or  more  eucb  joinl 
.•ontraetor»,  ex,vntor»  or  ad,ninistrato,..,  if  ii  appears  at  the  trial 
or  otherwise  that  the  plaintiff,  thonKb  barred  by  this  \et  as  to  one 
".•  m,)re  sneb  joint  debtors,  join,  eonlrae.ors,  or  e,.oentors  or 
adminiMratois,  is  nevertheless  entitle,!  to  re,over  against  anv  otlur 
or  others  ol  the  def,.,Klant»  by  virtue  of  a  new  aeknoub.fenient 
,  rorn.s,.  or  payin,.,,!,  jndf-ment  shall  be  ..v,.,,  for  tl„.  plaoiliff  as 
o  the  d,:f,.ndant  or  .lefendants  against  who,,,  be  recovers,  and  I'o, 
ttie  otiier  defen,laiil  or  di'tendants  a-ainsi  the  plaintiff  (I). 

Seel.  08.  No  ..ndorsemoni  oi-  memoranda  of  any  pavment 
written  or  made  upon  any  promissory  not,.,  bill  of  exebaiiR,.  or 
other  wrilmg  by  or  on  lK,half  of  the  ix-rson  lo  whom  lb,,  pavm'eni 
l.as  b,.,.n  ,na,l...  shaU  bo  deeme,!  snffieient  proof  of  the  paym..,,,. 
so  as  to  take  the  ra.s,.  out  of  the  opiTation  of  the  .Vet  (a.' 

Seet.  39.  This  Fait  shall  apply  ,„  ,1„.  ,„,,  of  any  eiaim  of  the 
natniv  h,.reinb,.for,.  mentione.l,  allegod  by  way  of  set-off  on  th,. 
part  of  the  defendant  (r). 

[In  determining  wlnther  or  no  a  statutory  eorporation,  ,harg,.d 
with  a  breaeh  of  , heir  eontra,  tnal  obligation  to  -  aiford  all  reason- 
able and  proper  fa,-ilities  for  the  reeeiving,  forwarding  and  de- 
livering of  tralli,.  upon  ami  from  their  railwav,"  is  protected  from 
fV""  ,"■■■,"  ^'"'""^  °'  Liimlalion,  it  is  exp..dieiil  for  the  Court 
befor,.  holding  a  claim  to  l».  b,irred  by  laps,,  ot  time  to  see  elcarlv 
mat  the  stal IS  applicable  (!/).] 
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1'    !■ 


Ont.irio  (K.  S.  ().  18,)7,  c,  88,  s.  13  . 

Actiims  ugablsl  Jmlkcf  0/  //„■  Peace. 
Seel.  13.  No  action  shall  be  brought  agains    a  Justice  of  th.' 
1  cace  for  anything  done  by  him  in  the  ex,»;ution  of  his  offic,. 
unless  the  sani,'  is  .oiniuemwi  witluu  six  months  ne.xt  after  tiie 
a,t  eomplaincl  of  was  committed. 


«J  K.  S.  O.,  1897,  o.  146,  a 
i,l)  R.  S.  0..  1S9-.  ,:.  146,  , 
i")  K.  S.  ().,  1S97,  .-.   14b,  B 


it)  R.  S.  O.,  1897,  e 


14(>,  8.  5. 
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The  Law  of  Simple  Conthacts. 
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Difference  between  Statutory  Limitations  of  Actions  and 
Prescription. 

A  "limitation''  diffor§  from  a  "  pio*icription  "  in  the  osscntial 
fcaturo  that  it  ntuHes  tho  extinction,  by  lapse  of  time,  of  a  right 
of  action  and  is  an  absolutt*  bar  of  wii  li  the  Courts  are  bound 
to  take  notice.  Extinctive  prescription,  on  thu  other  hand,  merely 
gives  rise  to  a  presumption  that  tho  obligation  affected  by  it 
has  been  dischargrd. 

Hence  it  is  no  bar  to  an  action  to  enforce  the  obligation,  but  a 
ginund  of  defence  tliat  must  be  apccially  pleadud,  otherwise  tho 
Court  can  take  no  notice  of  it.  When  a  statute  prescribing  per- 
formance of  an  act  within  ii  specific  period  makes  non-compliance 
a  penal  ott'once,  the  crime  is  committed  and  the  penalty  reeover- 
uble  nf  the  expiration  of  the  period  wpecilied.  Hence,  the  period 
limited  for  bringing  tho  action  runs  from  the  same  time  (2}. 

British  Columbia. 

fievised  Statutes,  1S97  (c.  156j,  m  amended  by  Statutes  of 
British  Columbia,  1900  (c.  23). 

The  Prescrii'tion  Act. 

Sect.  2.  All  claims  to  right  of  conimon  or  other  profits  a  prendre 
not  to  be  defeated  after  thirty  years'  enjoyment  thereof  by  show- 
ing that  such  right,  prolit  or  benoHt  was  first  taken  or  enjoyed  at 
som9  time  prior  to  such  period  of  thirtv  years. 

After  sixty  years'  enjoyment  such  right  to  he  deemed  absolute 
and  indcftusible  unless  it  shall  appear  that  the  same  was  taken 
and  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 

Sect.  3.  Claims  of  right  of  way,  water-course,  use  of  water,  or 
other  casement,  the  actual  enjoyment  of  which  by  any  person 
claiming  a  right  thereto,  has  been  exercised  without  interruption 
for  the  full  period  of  twenty  yeais  shall  not  be  defeated  by 
showing  only  that  such  right  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  peiiod  of  twenty  years  although  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable 
to  be  defeated. 

After  forty  years"  enjoyment  sucii  right  shall  be  deemed  abso- 
lute and  indefeasible  unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreeraenc  expressly  made 
or  given  for  that  purpose  by  deed  or  writing. 

_(=)  Cropdill  V.  Anglo-Americcn   Telegraph  Co.,   Ltd.   (190»),  Quo.   U.   19 


LiMiTiTioN  UK  Actions  o.v  Contkacts.  H; 

Sect.  5  Each  of  thj  respootive  periods  of  years  hereinbcforo  „  vi« 
mentioned  shall  bo  deemed  and  taken  to  ho  the  period  next  heforo  ••  !"■ ' 
Bomo  suit  or  uction  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shaU  have  hcnjn  or  shall  be  brought  into  ques- 
tion, and  no  act  or  otlier  matter  shaU  be  deemed  to  be  an  inter- 
ruption, within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  ao,|uie8<*d  in  for  one  year 
after  the  party  intorruplod  aliaU  have  l;ad,  or  shall  have,  notice 
thereof,  and  of  the  person  malting  or  iiuthorising  the  same  to  be 
'nade. 

Soot.  8,  The  time  during  which  any  ,,eison  otherwise  capable 
uf  resisting  any  claim  to  any  of  the  matters  before  mentioned 
shoU  have  been,  or  shall  !>,.,  an  infant,  idiot,  ,i,m  compos  mentis, 
fr.iir  corcrt,  or  tenant  for  life,  or  during  which  any  action  or 
SUM  shall  have,  been  pending,  and  which  shall  have  been  dili- 
genUy  prosecuted,  until  abated  by  the  death  of  anv  parlv  or  parties 
thereto.  sbaU  be  exclu.hd  in  the  compi.talion  of  the  periods 
heieinbefore  mentioncl,  except  o.dy  in  eases  where  the  right  or 
claim  IS  hereby  declarixl  to  Ik'  absolute  and  indefeasible. 

Sect.  9.  Time  during  which  the  casement  has  been  held  for  any 
life  term  or  for  any  term  of  years  excediiig  three  years  shall  be 
excluded  in  the  computation  of  the  said  period  of  fortv  ve.vrs, 
111  ease  the  claim  shaU  within  Ihrw  years  next  -fter  the  end  or 
sooner  determination  of  such  term  bo  resisted  bv  anv  perwii  en- 
titled to  any  reversion  expectant  on  the  determination  thereof. 

Ancient  Lights  Ui'daratory  Act,   190G  (c.  2,1). 
Sect.  2.   No  person  shall  acquire  a  right  by  prescription  to  the  A.d«t 
access  and  use  of  light  to  or  for  any  budding;  but  this  section  shall  "«'""■ 
not  applj  to  any  such  right  which  has  been  acquired  before  the 
passing  of  this  Act  nor  affect  the  rights  of  the  parties  to  any 
proceeding  now  pending  in  which  such  question  has  arisen  before 
the  passing  of  this  Act. 

Nov.i  Scotia. 

Statute  of  Limitations  (a). 
Limitation  of  certain  Actions. 
Sect.  2.-(l)  The  actions  in  this  section  mentioned  sliall  bo  Tin,„,itki„ 
commenced  within  and  not  after  the  times  respectively  in  such  '■■'«''  <«"■» 

section  mentioned,  that  is  to  sav jrtion.  shall 

(a)  Actions  for  assault,  menace,  battery,  wounding,  imprison-  a„„.u, 

...     ,  slaiidor,  one 

(n)  Kevitiod  statutes  of  Nova  Swtijt,   1900,  f.   Hi7.  y*<^r. 
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dunsg^H,  Ac. 
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iu«nl  or  hIudcIlt,  within  one  yuar  after  the  uumio  of  any 
Huch  iictiori  uroNc: 
(bj   Artio:i8  I'nr  jicimltirs,  ciiimagtm,  or  sntiiH  of  money  gi\on 
to  ihi'  paiticH  aggrieved  by  any  Mtalutc,  within  two  years 
iii'tri-  the  canst!  of  any  »uch  action  arose; 
((■}   Actiiinn  for  retit  npon  an  inilrnturr  of  ilcrni-ie,  nutionf*  upon 
a  bond  oi'  otlirr  w|)i'eialty.  actinnn  npon  any  judgment  or 
ri'cogniziiin''-,  «  itliln  twenty  yeiu-H  al'tei'  the  oitnse  of  any 
.sncli  action  jit'nsc,  or  the  recovery  of  hucIi  jndgnicnt; 
(d)  AH  actions  irromided  npoi)  any  lending  or  contract,  ex- 
pie.'ised  or  implied,  uitliont  sjieeiality,  or  u[)OU  any  award 
whe.i-  the  .submiMsion  in  not  by  sjiecialt^',  or  for  money 
h'vicd  by  execntioii,  all  actions  for  direct  injuries  to  real 
or  pernonal  properly,  netioiin  for  the  taking  away  or  con- 
version of  property,  goods,  tind  cliattols;  actions  for  libel, 
malicious    |irotsecntion    and    arreM,    scdnction,    eriminal 
lonversatio'  ;    and    actions    for    all    other  causes  which 
would  formerly  have  been  brought  in  the  form  of  action 
euilcd  trespass  on  the  ease,  except  as  herein  'jxcepled. 
within  mx  years  after  the  cause  of  any  such  action  arose. 
(2)  All  tietions  of  account,  or  for  not  accounting,  or  for  sueli 
(leeounts  at-  concern  the  trade  of  merchandise  between  nierehii 
and  merchant,  tlunr  factors  or  serMiiits,  shall  be  commenced  within 
sir  fjcarn  after  the  cause  of  any  siieh  action  arose:  and  no  elaim 
in  res])cct  to  a  matter  which  arose  more  than  six  i/earx  before  the 
commencement  of  any  such  action,  shall  be  enforceable  by  action 
by  reason  only  of  some  other  mailers  of  ctlaim  comprised  in  tliu 
same  account  iia\  ing  ariseLi  within  -iix  years  next  before  the  com- 
metieement,  of  such  action. 

(3J   Nothing    m   this   st.'Ction    eontainiHt   shall   extend    to   anv 
action   given    b\    anv    statute  when   the   tinir    fru'  bringing  such 
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Disabililifs  and  Exception. 

iScet  -i.  If  an>  person  who  is  entitled  to  any  action  in  the  next 
preceding  section  mentioned  is.  at  the  time  any  sueh  cause  ol' 
action  accrues,  wiiliin  the  age  of  twenty-one  years,  (^a  marriwl 
woman  {h)),  a  [jerson  of  unsound  mind,  oi'  out  of  the  province, 
then  such  pi'rson  shall  be  al  liberty  to  bring  the  same  ait  ion,  so 
as  sucli  person  couiLneiicert  the  sam.  within  such  time  after  his  oi' 
her  coming  to  or  being  of  full  age,  (dist^overl  (h)),  of  sound  mind, 
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or  rfturnid  to  the  proviiicu,  u»  otiuu-  |iirw)n«  hn\mg  no  »iicli  Im- 
liidirawit  BhoiiKl  Qttoiding  lo  tlm  |iroviiiioii»  of  tliis  clmiidT  Imic 
iloiio. 

•Vet.   4.-(l)    If  uri.v  pi'iuoll  against  wlionj  llitTli  in  ajj)   bucIi 

.aiiBi'  of  aolioii  iH,  al  Ihi.  linu'  such  cuusi!  of  anlion  arrr ,  •vitl.iij 

111"  ag..  of  Uvi!nt.y-onr  y.al^,  (a  inniri,-d  woman  (b,),  a  piT»on  of 
Miisomiil  n.iiid,  or  ont  of  lli,.  |,rovin(>,>.  linn  Ih,.  |i,.|M>n  .nlillcd  lo 
any  nuch  causr  of  action  «liall  !),■  al  libiTty  to  bring  llic  »ainc! 
a)?aui«t  snuli  person  within  audi  lions,  aflor  lii»  or  licr  (■oniiiig  to 
or  Ix-iiig  of  full  ago.  (discovert),  of  sound  mind,  or  rolurnwl  lo  the 
provinci',  a.<  arc  before  limititl. 

(2)  Provided  that  where  the  cause  of  ad  ion  lies  against  Itti)  or 
more  joint  dcblors,  the  person  who  is  cnlitled  lo  the  same  shall 
pioi,  bo  cnlitled  to  any  time  wilhin  which  to  coinincnec  such  action 
against  any  one  of  the  joint  debtoia  wlio  was  wilhin  ihe  province 
al  lire  time  sucli  cause  of  action  accrued,  by  reason  only  tliul  some 
other  of  the  joint  debtors  was,  at  the  time  such  cause  of  action 
accrued,  out  of  the  province. 

(3)  The  |,c.aon  so  cnlitled  as  aforesaid,  shall  nol  be  barred 
from  commencing  an  action  against  Ihe  joint  debtor  who  was  out 
of  Ihe  province  al  the  lime  the  cause  of  action  uccniid,  after  his 
return  to  the  province,  by  rca,son  only  thai  judgment  has  been 
already  rwovered  against  the  joint  debtor  who  was  within  the 
province  at  the  time  aforesaid. 


Writleti  I'mmmn  and  AckimwtedgmeiUa. 

.Si«t.  0.— (1)  In  any  action  grounded  upon  simple  contract,  no 
ueknowledgmeiit  or  promise  by  words  only  shall  bo  deemed  suffi- 
cient evidence  of  a  new  or  conlinuiug  ciMilract.  whercbv  lo  take 
any  case  out  of  the  operation  of  Ihe  preceding  sections  of  this 
chuptei  or  lo  deprive  any  _  erson  of  tlie  benelil  theroof,  unl.'ss 
such  acknuwledgnicnt  or  prooiisc  is  made  or  contained  by  or  in 
some  writing  sigmnl  by  the  lairty  chargeable  thereby,  or  his  ugeni 
duly  authnriseil  lo  make  such  ucknowledgnienl  or  prnmise. 

(2  ((•))  When  there  are  two  or  more  co-contractors  or  co- 
debtors,  wlielher  bound  or  liable  jointly  mily,  or  jointly  and 
severally,  or  exeeulors  or  admiuislrators  of  any  iio-contraelor  or 
en-,leblor.  uo  siioli  co-coiil laclor  „■■  ailminislralor  shall   hwe  the 
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of  the  suttute 
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! ''.'  S™  '.'H^l  S*''  PM*'"'  !'"»"■•  ,  ^""  '''»"'''  ""'  '»Pi-«M,  and  the  »ub- 

fc)   Oy   U)   bdw.    VII.   .■.   ag,  BUb-        seetiona  herein  rcprodured  are  subati- 


>4.etH.   (2).  (31  and   (4)  of  seet 


ruled  therefor. 
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EffMt  I  if  new 
luknnwlfldg- 
merit  mud 
allociUoa  nf 
ocMtn  Id  duo* 
cMMfiil  or 
unsucoeiHful 
Mtidtifl, 
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oatinot  Kt  up 
Doa-joiDder 
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other  ii 
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meat  ia 

MStioDH  upon 

indenture, 

■peoiolty,  or 

reoognizHnce. 

Effect  of 

diMbility, 


Indnrnpnient 
by  pay  1-0  uot 


bciK-lil  uf  tltu  procudiiig  novtioiid  of  thift  chapter,  or  miy  of  them, 
by  reason  only  of — 

(a)  Any  nritton  aL-knowlcdgiiiLUit  or  proinjir  inmJc  mid  »igitud 

by    any    other    or    othom    uf    iiich    oo-oon tractors    or 

co-tlcbtors,  ext'ciitnrs  or  adminititratorB;  or 

(b)  Any  pavmoiit  of  any  priripipal,  int'-Toat  or  other  tuoncy 

made  by  miy  othi-r  or  othoni  of  nuch  ro-contractorn  rir 
co-debtorn,  'jxucutors  or  adniinistratoni, 
C'i)  In  uriy  actions  aguinst  two  or  mon-  co-contractors,  to- 
Jtbtors  cir  cxi'i  utorn  or  uiJniiniHtrator«  of  any  contractor,  if  iL 
appcart.  at  iIk-  irial  or  otherwim;  that  i\w  phiinlilT,  though  burred 
by  such  HuiiionM  an  to  ono  or  tnon-  of  siicii  co-contrai-turtt  or  co- 
dfbtorB,  ur  cxccutorH  or  adnitnisirutors,  is  uovortheloss  i-ntltlnd  tu 
recover  u(jaiiiat  an}  other  dofendant  b\  virtue  ui  u  ni'w  iieknoft- 
ledgmeu.  or  pruniifte  or  puvnu'iit,  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  um  to  !*ueh  defendant  ugainst  whom 
he  recovers,  and  for  the  other  defendant  against  the  plaintifT. 

Sect,  6.  [f  any  defendant,  iti  un  action  on  a  niniple  contract, 
pleads  any  matter  to  the  effeit  that  any  other  person  ought  to  he 
Jointly  sued,  or  miike«  any  application  grounded  upon  sueh  con- 
ttintion.  and  it  appears  that  the  action  could  not,  by  reason  oi 
this  ehupter,  be  maintaincil  against  .su' h  person,  such  pleading 
or  applimtio'i  Hhull  be  disniiused. 

Soel.  7.  If  any  acknon lodgment  has  been  mude,  either  by 
writing  signed  by  the  party  liuble  by  virtue  of  an  indenture,  or 
by  virtue  of  an>  speeialty  or  rceognizance,  or  bis  agent,  or  by 
part  payment,  or  part  natisfaetion  on  account  uf  any  principal  or 
inliiest  being  liien  due  thereon,  the  person  entitled  may  bring 
an  action  for  the  money  nnnaining  unpaid,  and  so  acknowledged 
to  be  due,  within  tivaiiti/  t/fors  altrr  sneb  acknowledgment  by 
writing  ot  part  payment  or  part  satisfaction,  us  aforesaid:  or  in 
ease  the  person  entitled  to  .such  action  is,  at  the  time  of  tlm 
acknowliHlgmeiit,  under  disability  as  aforesaid,  or  the  party 
making  the  acknowledgment  ia,  at  the  timr  of  making  tho  same, 
out  of  the  pi'ovince,  then  within  twenty  ijmrs  after  sueh  disability 
has  ceastnl,  as  aforesaid,  or  tiie  party  has  returned  to  the  province, 
as  the  case  may  be;  and  the  pluintitf  in  any  such  action  on  anv 
indenture,  specialty  or  recognizance  may,  by  way  of  replv.  state 
snch  acknowledgment,  and  that  such  action  was  brought  within 
the  time  siforesaid  to  ae.bwer  to  a  pleading  sotting  up  thi.s 
chapter. 

Sect.  8.  No  indorsement   o.-    memorandum  of  any  payment, 
written  ur  made  upuu  any  pro'uibsory  uoto,  bill  of  exchange,  or 


wtr-^-'^iir- 
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othor  wrilinff,  by  or  on  bolulf  of  tlii'  parly  to  wimiii  »urh  |iuymi'iil 
was  niodr,  ahiill  bf  deuiiicj  »iillirii[it  proof  of  such  paymonl,  no 
a»  (0  tako  tho  caau  out  of  tlio  opuration  of  aucb  cbaptur. 

New  BRi'NawicK. 

Limitation  of  Actions  {dj. 
Resperling  Limilatiim  of  I'rrmjiml  Aclmm. 

1.  No  action  or  scire  facian  upon  any  jndgmocil,  rccojjnizanco,  Action  oa 
bond,  or  otbcr  apii-iulty,  slmll  bi'  broiiKlil  but  witliin  Iwc'nly  years  j^^Jy™'- 
after  ibi-  cauBc  of  action.     (C.  S.  c.  So.  «,  1.)  <I»>iiu7. 

2.  No  act  ion  iorany  Kinnof  nii.ii.'vjjivc'ii  tolhe  party  ut^grit'M'd  Action  lot 
by  any  Act  or  Staluic,  ,ir  for  any  poualty,  bbull  be  brou({hl  but  P*"""'-  *"• 
williin  two  years  after  tbe  cause  of  action,   ujilc«8  tlie  time  is 
otherwise  liinileJ  by  the  .Statute.     ^C.  S.  c.  8,j,  ».  ■>.) 

a.  No  action  for  assault,  battery,  wounding,  imprisonnn'Ot,  or  Action  for 
for  words,  sliall  be  coinniencod  but  within  two  years  after  tho  '""«"•, 
cause  of  action.     (C.  S.  c.  8.j,  s.  3. J  *o. 

4.  No  other  action  sliall  hi'  commenced  but  witliin  six  ycuis  Other *jtionj, 
after  the  cause  of  action.    (C.  S.  o.  8j,  s.  4.) 

5.  No  ucknowh'djjnienl  or  prooiise  sliall  be  evidence  of  a  new  Aolcriowlod((. 
or  continuing  contract,  or  liability,  whei-oby  to  take  any  case  out  ""I"' 

of  the  operation  of  the  piovisions  of  this  chiiptcr.  or  lo  uepriK>  in»rittig,*c. 
any  party  of  the  benetit  thereof,  unless  such  acknowledgment  or 
promise  be  in  writing,  signed  by  the  party  chargeable  thereby, 
but  a  payment  innde  on  account  of  any  audi  debt  sliall  have  the  Kffe.-t  ol 
ell'ect  of  such  acknowledgment  ur  promise,     (l).  Si.  c,  S.j.  s.  3.)  P"!"'"- 

6.  No  person  jointly  contracting,  or  liabh    or  his  representa-  .tekuuwWg. 
lives,  shall   be  answi-iiible   for  or   by   reason   of  any   payment,  I||;,||J " I*'' 
acknowledgment,  or  promise  of  his  co-contractor  or  tiebtor,  or  his  ™atrHc*or! 
reprcsentativi's,     (C  S.  e.  85,  s.  0.)  '^"' 

7.  In  actions  against  pirsons  joinlly  contmcting,  or  liable,  or  Boeovery 
their  representatives,  the  plaiiitill  may  recover  against  one  of  tho  """i""""- 

...111,1,  .   .  „     .  contractor. 

portios,  though  barred  by  the  provisions  of  this  chapter  as  to  *"■  Hiough 

the  other.     (C.  S.  c.  85,  s.  7.)  *'■''.""  '""'• 

^  '  rttfaiiiMt  other. 

8.  If  in  any  action  on  a  contract  the  didendant  plead  in  abate-  Pie.  ol  ,h.t«. 
ment  that  any  other  person  ought  to  have  been  jointly  sued,  and  °;,'!JJi,°°' " 
issue  be  joined,  and   it  sliall   appear  llial   the  action    ivus,   by  ».iion  Imirrf 
reason  of  the  provisions  of  this  diapter,  barred  against  the  person  ^Jlijfno, 

so  named  in  the  plea,  the  issue  shall  be  found  for  the  plaintiH    J"'"c<l" 
(C.  S.  c.  85,  8.  8,1  ■  ■'''""'•"* 

erf)    CviiBoiidated   Statutes   uf   Ni'W  Urunswick,  lUfta,  i-    [.jy. 


defanduit. 
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The  L.IW  or  SiMrLt  Cosnten. 

'->    Tlil«  ihiiiitm  •hull  «|ipl}-  to  liny  iliinilnd  allugi«l  by  way  of 

«il-iill  nri  till'  |i.irl  of  any  dif    ,.lttn(.     ((',  S,  v.  8,),  ..  0,)' 

10.  If  the  .IilViiiUiii  I  i.prinil  of  thi'  U'IikIIi  nl  hl>  imi-oti 
hv  Iho  non-mill,  or  oin  urt  of  th.>  |iliiinliB,  hi.  ni  ,y  brinft  a  ni>w 
■iclinn  ih.Ti'for  nithin  one  >oiir  IhiToiiflor,  (C.  M.  r.  H.i,  >.  10. j 
II  .\ilhin»  111  or  iiKuiiiBi  niinoi>,  niiiiri.tl  wonion,  piTwiiu 
inwino,  Of  oiii  „r  thi.  iiimin.e.  noi\  h.'  loninji'nivil  n ill. in  Ih. 
Iiko  poHoJ  uftw  th,'  loniuviil  of  tho  ili^ihilily,  UK  i«  ullowfd  for 
IrinKinjt  (ho  aulion  in  ordiniiry  arnit,     (C.  S.  .•.  Hj,  „.  11.5 

I-'.  If  HI  liny  ai'liun  judKiiionl  hf  giwii  for  tin.  |.luintiH,  imil 
111.'  Nini.  I)u  ii.v,.r.i,l  l,y  ,rrm:  or  if  jn,Imn„ni  he  iiiT..stc.d  ufLT 
Willie  I,  ih.'  |iluinliir  may  iiinimeiiee  u  nen  aelion  viilhiii  on., 
year  after  unrli  jiidifinunl  ri.ver»,.,l  or  urr.»led.  (('  S.  e,  H-'i 
«.  12.; 

1.1.    II  II   vvril  iillute  for  uii\    ninll.r  of  form.  Ili.i  (iluilitilr 

liH  r..pri.i.etilali\e»  in  ease  of  his  deulh.  iilief.  th,.  ueiion  survive., 
iiei.v  hriiiK  a  ne»   action  wllhiti  one  yeur  .ifter  the  almtement 

(C.  .S.  e.  85.  ..   l;).) 

14.  If  any  perHon  brinx  or  he  liable  to  uny  aelion.  and  nhall 
di.'  helnre  llie  litn..  Iiniite.1  ihenlor  ..vpire..  or  within  lliirti 
da.i»  liiereafter,  and  the  eanse  of  aelion  Mirvives.  the  action  tnav 
be  eommi'iiffd  by  or  aKaiiint  hi.  ■■..|ire»etii,itive  ivilliin  ,ix  month. 
IherialW.     (C.  S.  e.  8,j.  i.   14.) 

l.j.  The  iiroii.ions  of  ihi.  ehu|il..r  .hall  not  apply  to  any  aetiori 
broitglil  for  the  riTOvery  of  a  note  insued  by  uuy  ineorporati-d 
bank.     (C.  S.  c.  8j.  s.  13.) 


N'oKru-Wtsr   I'ehkiioiiies  OHiiiN.iAtKs.  lUOo 
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No  prt'wriji- 
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«  pttriii.    . 


(.1)  M'.  uctioiis  for  reeovery  of  merchants'  eeounts,  hill.. 
iiote.1,  and  all  action,  of  dehl  grounded  upon  imv  lending  „r  other 
eontiact  Hithoul  speeiahy  .hall  h,.  eommeneed  within  six  ,k.,r.s 
alter  the  canw  of  such  action  arose. 

(2)  The  provisions  of  the  Heal  I'wiH'rl//  Limilalim  Art  1874 
beins  Chaptc.r  LVIt.  of  the  Slatules  of  the  Imperial  I'arlianien!' 

passed  1,1   the  ;l7tli  and  :J»tli  years  of  Her  .\I«,iosty  s  fi^fi :■ 

hereby  declared  to  be  in  force,  alld  lo  liav  been  in  force  in'  the 
Territories  sine  the  passing  thereof. 

(•J;  No  iighl  10  the  iiec...ss  iiml  use  of  light  or  any  other  ease- 
ment, right  in  gross  or  profit  a  prendre  shall  be  acquired  by  any 
person  by  prescription,  and  no  such  right  shall  be  deemed  to  have 
been  so  acquired  prior  to  the  coming  into  force  of  thi.  Ordinance 


IM-^-^r-*! 


^i^PITT 


I.iMrr«Tio!i  np  AiTnixii  fin  Contii«ct«.  I 

YUKOV  Tl»«ITnln    OllD|N\N,  t: 

Uv  Ordiimriii'  .i(  the  Vukwi  T.iTilurv.  i  .  M    of  IHfKI,  il  i>  rukgo 
priiviilcil  ihui      all  uiiii>ii>  tor  ri(«>.r>   uf  niiTilmiiU'  .iixmni".  oSiJIl'S!, 
ljill«.  noti«,  iiml  III!  iiitioM«  of  ih'lil  Krouiul.il  upon  any  li'nHIn)?  or 
nihor  i-ontnirl  uiilioiit  ^plH'illll^   ^Imll  1„.  .oiniiiMni  I'll  viilliiii  »i\ 
M-dTh  aflir  till'  ciuw  i.r  «ii,li  ai-iion  iiro»i.. 

[Th'>  iirirl  of  ||||>  Btatiitorv  pioviwi.  iik  ilrml,..!  In  i|ii.  Siiproiiir. 
(iourt  of  Camilla.  i».  uppurvnlh  ,  In  liar  ali»"lillilv  lln-  ri(tlil  of 
rwov.rv  of  any  >iiopli.  loiiirail  drhl  in  iln  Ti'rritorial  Court  of 
Yukon  ufliT  till,  ixpiration  of  ,i\  y,ar<  rn.iii  tin-  ilnl..  wlicn  llic 
lausi'  of  arlion  aroni'  iiotwilli-liuiilin!:  lliat  tin'  cli'litor  has  not  broti 
for  llinl  pirirxl  n.«iili.ni  iiitliin  llii<  jin-i-iiii  lion  of  llii'  ConrI  fi').] 

I'ri'^iriiiliiin  „l  .t,ll,„ii  in  lie    I'r'niiirr  ,if  (fiirhn 

In  tho  provinci'  of  {)nv\>,-  \\u-  rnliinviin;  mtii,,,,  „ri.  pri>iirrilii>il 
hy  fif'f  ymm  (/) :  — 

(1'  For  profiwional  »i'niiT,  ami  dislinrai'mi-nlii  of  ailvorntnn 
ami  atlorm\«,  riTkoniiiK  I'r.iin  tin  ilnlr  of  thi>  linal  inilt'nifMl  in 
oarh  (ia«?. 

2'  For  prufi'«Biimal  M'rviVi  «  anil  il.-huri.i'miiilB  nf  nuhirii  »  and 
fi'M  of  olliivrs  of  iniitii.-,  riikoniii),'  from  tin-  linir  wlnai  llim 
hwonii'  pnyublo. 

f/1  Apain^l  nnlarii'B.  advoi  hIi-b.  aitornivs.  and  ollii'r  oiMivrB 
•ir  fumlionarim  »lio  an'  d  p  milari..^  in  virlm'  of  ili.'ir  oIKiv.  for 
the  rnoovpry  of  pupiTR  and  tilliii  lonlidnl  to  ihoin;  ri><'konit.„  from 
Ihi'  tiTniinalion  of  tin'  prnri'(xlin(t»  in  wliiili  •nih  paporH  and  litli'ii 
wiTi'  mudi'  n«o  of,  or,  in  othrr  n»M,  from  thi'  dati-  of  llipir 
rif  option. 

(4)  Upon  inland  or  forciKn  billn  of  cxclianp'  (7I,  prniniMory 
notm  or  noli's  for  fhi'  liolivi'ry  of  (jruin  or  other  thinjrs,  whether 
iiiirotiahle  or  not,  or  u|ion  any  ehiini  of  a  roinniereial  niilnre(/l) 
iifkoniiiff  from  maturity;  tliis  prescription,  iiouever,  doi«  not  Nupr»..rii.. 
apply  to  bank  notes. 

(."))  Upon  sales  of  moiable  ell'eels  lielween  iiiin-triuliTS,  1 
between  trader*  and  non-lradors.  these  Inner  lale^  beinj;  in  al 
enties  lield  to  be  lommen'ia!  inattera. 


tioii  ijf  built 
notM 


;  , 


^.u-i,,;^      «W       r.oint      to.      IHKWI. 
WWII.  S.  V.  H.  Mfl. 

I  /)   Civil  C.wlc.  I^w.T  Ciiuiil;,,  -l-Min. 

Iff)  In  ordrr  to  nave  tho  utiitutw, 
HI)  action  upon  a  bill  of  t^xchaiitro  mtut 
be  I'ommi'iii'iti  iino  djiy  bt^foro  the  dat«i 
upon  which  tho  liwt  day  f>r  (rrat-oi  cx- 
jtin-d,  Whfrr.  tliereron-,  the  last  day 
of  (r'ai'H  iipftn  a  prominMory  note  wa»* 
Sppt.  19tli.  1B94.  it  wan  held  that  an 
V-tiofc  br-p'tifi  Of,  :-c[:(.   ISfh.   iftlK),  Trai 


oni>  day   too  late  tn  navo  thn  ntututo 

ai.i.il      ..f      'iWonfn      V.       M>lh:,r>.      'i  I 


Or. 


H; 


h'" 


(IH5R).  If,  I  .  r.  11.  ail;  but  .*v 
K.;,»4"l!,  V.  Th:„u,..  ||hfl4j  L'  W.  1(. 
759.  <'.  A.  (an  Enffli^h  x-hm-Y). 

ih)  Thf  itccidcntal  overpuynn'nt  of 
ri  biiNinnAH  duht  is  "  a  claim  of  n  com- 
inrri'ial  nature"  {St.  Mtiurict-  Lumber 
rn.  V.  Sroti  (190H),  fi.  R.  33  S.  C. 
,5.12). 
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Pr»s«riptioii 
of  hotel 
(ihar^ea. 


The  Law  op  Simple  Conthacts. 

(6)  For  hire  of  labour,  or  for  the  price  of  manual,  professional 
or  intcUertual  work,  and    jaferialB  furnished. 

(7)  For  visits,  servires,  operations,  medicines  of  physicians  or 
surgeons,  reelsoning  from  each  si-rvice  or  thing  furnished.  As 
regards  vhatever  is  sued  for  within  the  year,  the  oatli  of  the  phy- 
sician or  surgeon  njakes  proof  as  to  tlie  nature  and  duration  of 
the  services.  It  is  further  provided  by  sect.  32G2,  inter  alia,  that 
hotel  or  boarding-house  cliarges  are  prescribed  by  one  year. 
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ESTOPPKI.  IN  RF.LATIO> 


Chitty,  7. 
817—821. 


Definition  95 

Various  liinda  of  witopp^ls 9,1 

Kstopp*!  by  deed  9g 

Estoppel   in  jmis  97 

Estoppel  by  Uichi:K  97 


Estoppel  by  misrcpreaentfltion  , . , .  98 

Estoppel  by  acquicscpneo  98 

Estoppel   by   representation   M9 

Liniitjitions  on  estoppels 100 


Ax  pstoppol,  wliich  cannot  bii  invoked  against  the  C'roivn  (a), 
19  an  admission,  or  sonietliin;?  which  in  law  is  regarded  as 
equivaloni  to  an  admission,  of  so  high  and  so  conclusive  a  nature 
that  the  party  whom  it  aftecls  is  not  pcniiittci  either  to  repudiate 
or  offer  evidence  to  controvert  it  (h  .  Tliough  he  mav  show  that 
the  person  rel.ving  upon  it  is  al>n  estopped  from  setting  it  up, 
since  that  is  not  to  d,>ny  its  eon<'Iusive  cflect  as  regarils  himself, 
hut  to  incapacitate  the  other  from  taking  advantage  of  it. 

Such  being  the  general  nature  of  an  estoppel  it  iiuitteis  not 
what  is  the  fact  therein  admitt.'d  .mr  whether  the  primary  evi- 
dence of  that  fact  he  a  matter  of  record  or  specialty  or  merely  a 
writing  unsealed  or  a  verbal  slatement,  bccausi'  the  fact  so  ad- 
mitted is  in  each  case  capable  of  proof  by  I  he  estopiH-l  and  not 
by  the  ordinary  meliiods  of  evidence.  Nor  is  this  an  infringement 
of  the  rule  of  law  requiring  best  evidence,  and  forbidding  the 
adduction  of  secondary  evidence  till  the  sources  of  primary  evi- 
dence have  been  exhausted.  For  the  estoppel  profe5So.s  not  to 
supply  tlie  absence  of  the  ordinary  nictbo.lsof  proof,  but  to  super- 
sede the  necessity  of  adducing  any  evidence  at  all  by  showing 
that  the  fact  is  already  admitted,  and  is,  Ihcrefore,  not  traversable. 

"  Touching  estoppels,-  says  Lord  Coke,  "  which  are  a  curious 
and  excellent  sort  of  learning,  it  is  to  be  observed,  there  be  three 
kinds  of  estoppels,  viz..  by  maltet  of  record  ((■' ,  by  matter  in 
writing  (which  means  by  deed  under  seal  ■,  and  by  inatter  in  pah  " 
(that  is.  by  conduct  or  represrMitatiou. 


Definition. 


Vanuuit 
kinds  of 
estoppels. 


{n)  The  Qtifen  v.  Bfrnlt  of  Aocrt 
Seilia  (188S).  XI.  3.  C.  B.  p.  1 : 
}himphrpy  v.  Thr  Quppn  (lR!in.  2 
lis.  C.  R.  386;  Qurlu-r  Ximh  Xharc 
Tiirnr'l-'^  !i(ml  Truftrri  v.  T/ir  K!,i/i 
XXXVin.  S.  C.  R.  62;  but  see  Foi,- 
•pcn  V.  Aff.-Gf».  fit  Cnnndn  fl889), 
XVn.  S.  C.   R.  612. 


(6)  For  other  definitions,  see  ]lfnni- 
tnfm  Ab^'nunrf  Cn.  y.  U'Aitht  (1903), 
XXXIV.   S.   C.   H.    191.  at  p.   207. 

if)  Soe  ruizens  T.ifjhl  (tn,l  Pourr 
Co.  V.  7"nicn  „/  .*??.■  LoHif^  (1904), 
XXXIV.  S.  C.  H.  495;  «,«  also  WiU- 
nck,  V.  ncvM  (188.5),  8  O.  R.  576 
(libel). 


"^IB^ 


P6 


Estiippfil  hy 


Thk  Law  of  Simple  Contracts. 

Tho  caincliisive  vlh-ii  of  an  .■stoppel  of  tlip  first  kind,  that  is, 
l>y  rnultiT  of  record,  is,  lioniv.'r,  limiti^I  by  rcrtain  rules  ond 
oonsidcnjlioiis,  whicli  aro  (liiis  sol  out  l.v  Coni.vns  in  liis  DigosI, 
viz.: - 

(1)  VVIicri'  till'  record  is  iiinm  mm  jiidim 

(timt    is,    wliiT,.    Ilic    Court    li.ul    no     iurisdiclion    to    trv    llio 
matter  (rf)). 

(2)  Wlii'iv  tlic  Irutli  appears  bv  tlir.  same  reeord 

(tliat  is,  where  the  leeord  itself  shows  thai  the  ,iud(;nienl   peli.vl 
upon  as  an  estoppel  was  afterwards  reversed). 

(3)  Where  the  ihin;;  a\i'rrcd  is  eonsistout  viilli  llu'  rerord 
(as.  foi-  exuMiph',  if  u  man  pureliase  land  sold  bv  ordia-  of  a  Cunrt 
he  ma.v  therenfler  deny  Hie  right  of  the  Clourt  lii  ilispute  Ids  til  lei. 

(-1)  Whc'e  the  allegation  i,s  uncertain. 
"  An  estoppel  ought  lo  be  certain  to  i>very  inlont  "  (e). 

(5)  If  it  is  only  a  supposal 
(therefore,  matters  alleged  in  a  .stalnnieiil  of  elairii  or  of  defence, 
before  judgnieni  given,  are  traieisable;, 

((>)   l"  it  is  not  traversable  or  maleriul. 
(Thus,  a  li'iiant  is  not  estopped  from  a.werting  the  validity  of 
his  kasi'  by  reason  of  a  merely  technical   misdesci-iplion   oF  11,,. 
nature  of  the  demised  land.) 

(7)  If  Ihere  be  an  estoppel  against  an  i-foppel. 

(Because  eqo|,pif  against  estoppel  sets  lh,>  matter  al  large.  Thus, 
if  a  man  defend  .-is  co-owner  and  his  opponent  claims  as  sole 
owner,  llio  deCendanl  may  allei-  his  ph'a  and  allege  a  soh'  owneiv 
ship  in  himself,  nor  can  the  plainfill  deny  his  right  so  lo  do.; 

(8)  If  an  interest  passes,  though  not  prn  tmilo. 

(Thus,  a  person  who  accepts  a  grant  is  not  estopped  from  assert- 
ing that  it  does  nol  pass  so  great  an  estate  as  it  purports  lo  eouwv. 
I  hough  he  is  estopped  from  saying  that  it  passes  no  estate'  at  all.) 
In  Ihe  case  of  an  i  sloppel  by  deed,  it  is  essenlial  that  Ihi'  alle»a- 
lion  shouhl  he  certain,  as  any  ambiguity  or  dubiety  will  snlhev 
to  set  Ihe  matter  at  large.  Nor  will  a  general  reiital  in  a  deed 
amount  to  an  estoppel.  Wlui,  ,  howiver,  it  can  be  collected  from 
Ihe  instrument  thai  the  parlies  to  it  h.ave  agreed  upon  a  certain 
adniittiKl  state  of  facts  as  the  basi.s  of  the  statements  contaiiie.i 
therein,  though  Ihey  be  but  by  way  of  recital,  such  admissioiw 
estop   either    from  suhs.-i|nenlly  averring    the  contrary.      But   a 

'ls.,.,),24  0.  li    .3,>8.     Where  o  Court       mm.  (S(„mlmd  K!rrli„„  r„,.  (l«9h 
IS   equally   (iuidf,!,   loid   subsequently       XX.  S.  C.   R    la)  ^  •""'', 

a  like  case  in  brouffht  before  it,  it  is  (e)  Co.  L.  352  b,  30.3  a. 


ESTOPPEI    IN    KelaTION   t.,   C.Nl  KACTS. 


.mmemond  anhquUy,  that  if  a  man  either  by  words  or  by  con 
duct  .n„„ates  that  he  consent,  to  an  act  which,  to  hi,  knowkdg" 
has  been  or  .,  be,„g  done  by  another  and  oders  no  opposit^n 
he  e,o  althongh  „  could  no,  be  lawfully  done  without'L  con- 
en  ,  h    cannot  th.-rcafter  question  the  leg„lity  of  the  act  which 

^it  :V  b'  "'"";"""  '"  ""■  P"-''""'"  "'  ''"'»•■■  "^»  have  so  ^  „ 
lu.th  ,0  h,s  words  or  to  the  fair  intere,,,-,.  d.-dueibl,.  from  hi. 

IT'lTthe,:'  :;  *■"  !''"^^V-'"V  '"<'--  other,  to  do  thatlrc 
«h    h  they  ,„h,.r,v,..,  „,..,„  I,,,,.  „,,,„„.„„,      o,,   j,^  ^^^^^ 

we  a  person,  whatever  his  real  inte„,io„  n,ay  he.  so  conducts 
nn,s  If  that  a  reasonable  n,an  would  take  the  act  or  representa- 

Z  it  nn'Th  ""r  l""'""^  ''"'  "  '™'  '"^"^  "-'  '"'  ^'"'■'"-' 
"pon  ,t,  nnd  h,.  dul  a,t  upon  it  as  t,„,..  the  partv  makin.^  the 

rCTT  ""'  '"'  '"■""'"'^•'  '■">"■  «""-"»«  '^^  ^""h  \4 

en  ,  'nt,  '"'':™^  ™'"P"">'  ''^  pLuing  «ig:,al,  on  its  line,  .s  ^ub- 

Mtl.  ba,k,„g  operat.ons,  the.r  tneaning  and  seope.  is  informed  '^ ''^■ 
yah,,,,     ,n  aceordaneo  ,vkh  banktn,-  ..„sto„,,  that  his  nan,e  is 

e.  abou,  to  be  n,ade,  he  ,s  under  a„  obligation  promptly  to  reply 
m  h,s  .nformant  that  h,s  signature  b.,  been  ns«l  without  his 
."Ul.ont.v,  or  .f  such  be  the  fact,  ,!,a,  it  has  b..n  forged,  and  if  ho 
should  not  do  so  b,s  silence  will  estop  him  from  subsequently 
rop„d,at,ug  the  signature  affixed  to  the  note.    Or,  in  other  word, 

Jlows  the  creditor  ,0  remam  in  the  belief    ,hnt  the  signature 
re  to  r,  h.s  own   he  thereby  adopts  the  bill  and  incur,  ifability 
for  any  loss  which  may  be  occasioned  to  the  holder  by  reason  of 
Its  dishonour  (i!. 


U860),  3  M.oq.  ir.  I.,  c.  at  p  S 
Smtk  V.  A^j,  (1859),  r  II.  I,.  C.  "50 

{!7)  Pfople-s  Brnk  of  IlaHinr  v 
J";?  (1904),  XXXIV.  S.  C.  K,  429- 

J  ;"'  i-  "  P-    "'■  "'■»?  Knit! 

■  fc.-Moi,  (190.'!),  XXXIV.  S.'C  K   l' 
(A)  Com.ii,V,n  Parifc  Khi.  v.  Ziic! 

«M.  Caw,  T)i^.,  2nd  cd.,  729. 

(0    i'i,"f       V        .n<?ijn«Vof       /'-(nA 


i'»»f>  X-^-'^V.  3.  C.  B.  13.1.  It 
•hould,  ho»rcver,  l,e  rcm.n.bored  in 
til,.,  ronncrtion  lliat  though  fraud  and 
breach  el  trust  may  be  ratilied, 
r,;r?cry  cannot,  and  it  i,  therefor, 
aimcult  to  MOO  how  one  can  be  eetopned 
by  conduct  from  dcnyian  hi.,  .ig^a- 
'"''•'"  '  '"'■S'd  cheque  \\li,ch„M,' 


98 


Thk  Imw  ok  Simplk  Contracts. 


E«»oppel  liy 

tfttion. 
Chitty, 
83:2—850. 


And  this  ruin  of  catopppl  by  fache^  in  of  general  applination  (ft). 
Tlius,  a  pc'isoii  who  iici^lccts,  within  tho  period  limited  by  statute, 
(0  take  the  roquieito  sleps  for  the  annulment  of  an  imposition  of 
tnxcs,  is  subsequently  estopped  from  raising  any  question  as 
to  their  legality  (/V  And  a  lil:)^  decision  as  to  .jstoppi^l  was  held 
applicable  to  judgment  creditors  who  after  receiving  payment  out 
of  tho  proceeds  of  a  sale,  authorised  by  the  Court  of  Probate, 
sougbr  to  attack  the  validity  of  tho  lieenre  under  which  the  sale 
took  place  (m). 

Moreover,  in  cases  where  a  false  representation  is  made  by  one 
of  the  parties  to  an  agryoment  the  powers  of  equity  are  suffi- 
ciently extensive  i  ithor  to  set  a?.ide  the  contract  attogcther  or  else 
compel  the  peison  whn  made  tho  lussertion  to  make  good  his 
rppresentations. 

Where,  therefore,  n  vendor  of  land  by  wilfully  misstating  the 
positior.  of  the  bnuiidar\-  line  induced  the  purchaser  to  boliev 
that  b  ■  had  acquired  ii  strip  not  actunUy  included  in  the  dfi'i],  the 
reprcsintrtlion  of  tho  seller  was  held  to  amount  to  an  estoppel, 
and  eonscquently  that  i"hc  strip  acceded  to  the  land  purchased  by 
th^  vendef  (n). 
Acqiiiesceiiro.  Again,  it  hab  been  held  that  acquiescence  in  an  incorrect  repre- 
sentation as  to  an  existing  state  of  affairs  will  amount  to  such 
an  admission  of  the  aci;uracy  of  the  representation  as  will  pre- 
clude a  person  from  subsequently  denying  the  truth  thereof. 
Thus  it  will  constitute  such  an  acceptance  of,  and  acquiescence  in, 
an  existing  state  of  aft'airs  as  will  preclude  an  action  for  rescission, 
if  a  party  enter  into  possession  of  and  use  and  onjoy  tho 
subject-matter  of  a  contract,  even  though  such  subject-matter  does 
not,  in  fact,  conform  with  the  original  specification  therefor  (o). 
And  generally,  "a  party  who  negligently  or  culpably  stands  by 
and  allows  anolber  to  contract  on  tho  faith  and  understanding  of 
a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that 
fact  in  an  action  against  the  person  whom  he  has  himself  assisted 
in  deceiving"  (p).  And  the  same  doctrino  has  thus  been  laid 
down  by  Blnckbuni,  J .  {(j):  "  Where  one  states  a  thing  to  another, 
with  a  view  to  the  other  altering  his  position,  or  knowing  that,  as 
a  reasonable  man,  he  will  alter  his  position,  then  the  per.-jon  to 
whom  the  statement  is  made  is  entitled  *o  hold  the  oth-?r  bound, 


at    Bfattv  V.   .\rF'nr  flSftB),  XIII.         \\I\.  S.  V.    R.    316. 


.  C.  R. 

it)   Camrior     \.      Wmtmount     City 
IflOS).  Q.  R.  18  K.  B.  300. 
(mj   fl'irk  V.  Ph.nrtfv  (1895).  XXV. 
S.  C.  R,  633. 


in)  iwicktr 


■  7'cu-n   of   Richmond  v.    f^'a*'- 
"V.-  aSM).  XXX.  S.  C.  ft.  155. 
V^)    '!regQ    v.    W'lh    (J83»),    10   .\- 
!:.  911.  \a,tA  Uemiian,  f-'.  J.,  at  p.  »». 

'v)   K'l^'rh.t-'  V,  h'ijfen  (IBTOJ.L.  B, 


Fe*nd4l     (1899),       i  4-  B.  6B0,  it  y.  665 


f>r,.PPM.    ,,v    Rkmi,„v    to  roVTll.UTS. 


m 


has  forn,ul,t«l  oortain  nmn    •;  '  "'"'"''"y  "'  Lord  Eshor 

.Ho  case,  .„  whi:'.r.:  .T:,'  ^.^^u'^'h^'-'^''-^^  ™^™™  "" 
proposition  is,  if  a  man  hi  if  j      """■"('■):  "  One  such 

'eavours  to  cause.  JoZri  ,   r  '  "'  '"'"'"""  "'"""y  ™- 

such  state  of  thine«  .n.l  al  ^    .  ,         ''''■™''  ^^'""^  '" 

-ad.  the  false  ut;r,TX',J:;'^'''''' '"  *''°  '-""'-^'y 
-Ha.  ™e,,  a  s.„.  of  thini;  jy::;";!!:",:,:'™"*^  -'"^-^ 

.■uh,:' rxr^tf-rr'T  "<^'"'/'' '- "-'  -^  ^  -n. 

another  of,, o,i,„",^   '''^  T'."'"'"'  "'^'^"^  "  "'presentation  to 

-o  t-eted  „;:':;:;:;::::::; ::-'^'-^-H he  intend, 

way,  in  the  belief  of  the  existenee  „         L  "P™  '"  """ 

damage  of  hi,n  who  .    be  i      :  ,™',  "T'r'  ''"'"•  '"  ""^ 

donyin,  the  e.i,ten..e  of  ™eh  ^  t::!^:     (,)'  ""'""""  '""" 
Thus  a  land  owner  who  Mauds  Im  and  >v„t,.|,  ,  ■ 

i^^L'he^:::,:;:;;^-:-:;™^;"-^-^^ 

'^nd  another  nroDositron  i«    Hint    ,f  , 

meanin,.  n,a,  he,  lo  eon   net    In^^    \   a."aT"'        m"'"  ■"'  ™'  ^*'^"" 
tatchiseouduet  to  ,n,„„  a  e^r^  "„,',,,      ":;''';"""  7™'''  ^f"^" 
't  was  a  true  rep,™entatinn,  nnd  th^    t,         f     """".''•""''  ">«' 
act  upon  it  m  .1  particular  u,r      7,  ™"  '""'"*■<'  '■> 


fr)  (7«rr  >£„,<„„  ,  XMh-Hi-.tnn 
I"!.  (■«.  nS7s>,  r,.  R.  10  C    P    307 

(.)  For  r.n,di,„  ,,,i.„,  germane  t„ 
•In  proposition,  leo  iJWon  t    ro,,,, 

-*.,  „i  riaieisi,  (1887),  xrv.  3.  C.  B. 
.»,  c.!*..,;;  V.  ««<„„„„  p,v,  „„^ 

4      n"'-      °-   <"'"2>'  ft-  8-  C.  K. 

V,I»T'"'™  •'''■'■"!"'  *"""'  '■••■« 


'.(2) 


.-.  .W«  (,888).  XV.  3.  C.  h' M 
order  .1,  removal,  and  to  h°  S  J? 
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Thk  Tmh  of  Simple  Contkacth. 


LimiUtii^n  on 


of  a  bond  fide  holder  for  value  tnthout  notice  should  they,  either 
by  noglipoiu  n  or  uccidciit,  suffor  thorn  to  remain  in  the  hands  of  a. 
fraudulent  agent,  who  converts  them  to  his  own  use  (x). 

Ami  w  lici'c  third  parties  wlio  by  their  rcproeontation  of  indebted- 
ness to  the  defendant  induced  a  plaiiitilT  who  had  obtiiined  judg- 
ment to  commence  garnishee  procecwUngs  against  them  for  its 
recovery  subsequently  pleaded  there  was  no  debt  duo,  thy  plea 
waA  hold  bad  upon  the  ground  that  they  were  estopped  by  thoir 
representation  from  subsequently  denying  liability  (;y). 

Bui,  on  thi'  othnr  'land,  whcie  a  8t,aluto;y  liability  attaching 
(inlv  to  an  ai  tual  shavi'hoMer  in  a  company  is  sought  to  be  imposed 
onapart\'  who  qui-stious  the  Jejjulity  of  the  issufof  the  shares,  thr 
mere  fa'.t  of  the  reception  of  tiunsfers  of  i-ertilicates  of  stock  in 
the  company  by  the  party  will  not  estop  him  from  disputing  the 
legality  of  the  issue  {:\  And  where  a  taxpayer  pays  taxes  undur 
protest  and  to  avoid  execution,  such  payment  will  not  estop  him 
trom  afterwards  taking  proceedings  to  have  th'^  assessment 
quashed  (o). 

Nor  will  the  fact  of  an  owner  of  proirerty  giving  notice  to  quit 
10  a  sub-tenant,  with  whom  he  has  no  privily,  upon  the  termination 
Oi  the  original  demise,  estop  him  from  repudiating  the  existence  of 
a  continuing  tenancy  even  if  he  distrain  whilst  the  sub-tenant 
remains  in  on  sufferance  (b).  And  in  an  action  on  the  eonstruction 
of  a  will  iiie  acceptance  of  costs  by  a  party  to  the  suit  at  onuslagti 
of  the  piocecdings  will  not  estop  him  from  subsequently  appealing 
against  the  judgment  (r). 


(r)  Yount  v.  Macy'idfr  (1895), 
XXV.  S.  C.  R.  272, 

(y)  ,TAan/./  v.  Fiftirnndolph  (1882), 
Ca=iB.  Dip.  (2nd  e.I.)  279. 

(z)  Page  V.  AusHn  (1882).  X. 
S.  C.  R.  132. 


(a)  T.rwin,  Ex  parte  (1P85),  XI. 
8.  C.  11.  484. 

{},)  aUmnur  v.  Mafjee  (1800), 
XVllI.  S.  C.  R.  679. 

(c)  Ferguton,  In  m.  Turner  v. 
hmmftt  (1897),  XXVm.  S.  C.  R.  38. 
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CHAPTER  XII. 

KtFECT  OF  ACCORD  AND  SATIStACTION  ON  CONrnACTS. 


Definition  of  actord  and  SBti»fau-  *°^ 

tioii   ,p, 

IJsai-ntial  .oriBlituints  forvalfdily  Itil 

ron-idrmtitm ■'  [l., 

Kxocctory  fontriuta ..,,.'!!!!.','.'!  103 


TAGS 


Tender  and  aneptancf  of  smallep  ' 

•um  ,-. 

Mutual  promlipB  ..'.'.'.'.'. mg 

Substitutod  afrrecm-nt  ....ZZ'^^'.]  106 
fc-ffcctof  fraud jj^g 


T.lr,  oxinvssic,  •accord  and  ,ati9racli„„  ■  to.l.uicallv  import,  »„  D.«„i.i  „ 
«gj-o™c-„  to  aooopt    and  th,.  tvcoipt  of  son,..  nc,u,;al„"  for        C  C" 
antccKlont  vested  nght.    Tho  aoeotd  is  tl.o  contract;  th=  satLla      "»-">»■ 
.10..  the  substttuted  oqu.valont.     The  fomer  must  not  b    of  an 
.nfcr,or  natu,c  to  tho  eontraet  to  whieh  it  relate,,  heneo  a  dooS 

amtot  bo  revoked  or  discharged  by  parol,  or  even  bv  wr.ti  g Tot 
under  s.al;  but  an  e.eeutor.v  agreement  in  wrtting  (not  a  slw 

But  after  breach  even  a  simple  eontraet,  or  any  right  of  action 
oneo  vested  cannot  be  discharged  u,dess  by  a  rele'aso  under  sea  o 
by  an  accord  and  satisfaction. 

mIZ"'  '"'^[^"  '°  r'''""'  "  ™'"  P'^"'  ">»  »^=°^<!  and  E..„.^ 
^at,sinet.on  must  be  co.nplete  and  executed,  so  .t  would  seen,  that  r""'"""" 
J  ere  the  pla.ntilf  ha,  agreed  to  accept  the'  pro.nise  „  ft  e  d"       .  ^S^^ 

But  if  a  plaintiff  has  agreed  to  accept  only  tho  performance  of 
Ihe  prom.se  as  a  satisfaction,  there  i,  no  satisfaction  w"thou 
actual  performjnce  or  execution.  ""nout 

It  also  appears,  upon  competent  authority(a),  that  an  accord  with  Chi..,  8,8 
mutua  promrses  to  perform  is  good  though  the  thing  be  not  per 

r™.l  a.  the  t.mo  of  action,  for  the  party  ha,  a  remedy  to  com  >  1 
n^.  per  orn,anee  An,l  this  is  no  exception  to  the  rule  that  tho 
»m  action  ,.,ust  be  executed,  for  if  the  p.oniise  is  tho  a. rod 

tttr ;  f "; '"'"  '■"  '''''"^ '"'-™-  executed  ;^ 

It  .s  for  the  defendant  to  prove  the  accord  executed  according  to 


>)  lumyn'.  Di|[.,  Acwrd.  B,  (  C6). 


.41  PeterrforB'i  Abr..  vol.  l,p.  80. 


I 


10-.' 


THt  L\\\  oi  NiMfLK  Contracts. 


Burthen  of 
proof. 


its  t4.r[iu, cthorwJM*  there  wiU  be  uo  iL-uud^  fur  a  iion-porf ormanor . 

'Xliereforf,  au  aicoid  to  pnv  money  in  satisfartir-u  is  not  good  if  hr 
bKowh  only  that  hi'  is  ivady  to  pay,  for  lie  ought  to  my  that  lie  h^i^ 
paid  it.  [Jut  an  utTord  by  iloiid,  though  without  Matiafaction,  tnay 
opcrutu  UM  u  fouelujiivt;  L'\tiii;,'ui8hui<ut  oi  a  rijjht,  and  ho  may  fho 
ordtT  of  a  Court  of  competent  jurisdictiou  ('') 

It.  sci'tiis,  howrvt'i,  that  a  jud^i^'mcnl  against  a  co-contractor  is 
no  cxtiuguishmunt,  unless  realiswl  by  oxocution,  and  thon  only  to 
the  amount  actually  nfovored .  But  the  ulightost  additional  cou- 
sidfration  to  thi"  moiu'y  arluuliy  rt'ccivud  iii  a  caai-  ulmrf  fhc  bum 
paid  IS  smaller  than  tiit-  amount  of  the  liquiUatod  di'inand.  will 
amount  to  satisfaction  provided  the  puyinent  1h>  «  sum  certain 
Thus  tiie  substitution  of  a  negotiable  instrument  for  a  kuiuUci 
sum  may  be  taki'u  in  satisfaction  of  a  simple  eoutraet  debt  for  « 
larger  amount  (d).  IJut  the  converse  of  this  rule  applies  if  the 
thing  given  and  accepted  in  satisfaction  of  the  debt  be  uncertain 
in  value  (e). 

Moreover,  the  satisfaction  must  iu  eonCompiation  of  law  be 
advantageous  to  the  party  agreeing  to  rocoivo  it,  and  it  will  be 
inoperative  if  it  appear  that  it  cannot  possibly  benefit  him. 

But  a  mere  agreement  with  a  Hharoholdor  in  a  limited  company 
to  set  oft  the  amount,  of  any  calls  which  might  at  any  time  be 
made  against  debts  owing  to  him  by  the  company,  will  not  relieve 
the  fiharrholder  from  being  put  on  the  list  of  contributoriea  in 
respect  of  calls  made  before  tlie  winding-up,  us  such  an  agreement 
betwi-en  the  partii-s  neithor  lonstitutes  un  accord  and  satisfaefion 
in  law  nor  a  set -off:  and  a  like  rule  has  been  held  to  apply,  where 
upon  the  formation  of  a  joint  stock  company  to  take  over  a  part- 
nership business,  each  partner  received  a  proportionate  number  of 
fully  paid-up  i^hares.  at  thrir  par  value,  in  satisfaction  of  hi.-* 
interest  in  the  [lartner&hip  ji^ets.  it  beiui^  held  in  such  cnrti- 
that  the  debt  owing  to  the  vendors  as  the  price  of  the  partaerBhiji 
busiuess  could  not  be  set  off  or  counterelaimed  by  them  against 
their  individual  liability  upon  their  shares  (/). 

As  already  stated,  the  burllicii  of  establishing  a:i  allegation  of 
accord  and  satisfaction  is  on  the  defendant,  who  is  bound  to  estab- 
lish it  beyond  all  reasonable  doubt. 

Where  the  evidence  iu  verbal  and  has  (.<i  be  submitted  to  h 


(e)  Comyo't  Dig.,  Aooord,  B.  2 
(4,  5). 

(d)  Sard  T.  IthodM  (1838),  I  il.  k 
W.   153  (in  Engliflb  cue). 

(fi)  Caopfr  V.  Parker  (1855),  24 
L.  J.  O.   P.   m  (an  KnsIiRh  riwel. 

t/)    r>',u,-r      ».       rn,r„„      dOdH  . 


XXXIV.  S.  C.  R.  160;  Me  also 
FothergUl'$  Cat*  fl873),  8  CIi.  App. 
270;  JoKvnnaabury  Hotel  Co.,  In  re, 
[ISdlJ  1  Ch.  119;  North  Sydney  In- 
veitr%9nt  and  Tromtcat/  Co.  v.  Uiggin* 
riRftf]  \.  C.  268.  P.  C. 
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jury,  ii  i.  the  duty  of  the  ju..y  to  find  ugain.t  the  defendant  on 
this  iMur  unJc»8  his  evidence  estsblishe.  it  to  their  Mtisfaetion 
MJ  fld  all  rrascnable  doubt. 

So  if  he  rili™  on  doeunents,  whieh  the  Court  have  to  con.truc 
a>  estabhshms  hi.  def,„ce  of  accord  an<l  satisfaction,  and  they 
ar"  so  ambiguously  ivordcl  as  to  be  fai.,v  capable  of  a  construc- 
tion ,nco,,,Me„t  with  lhodofc„da„C»^..ntention,  the  Court  (unless 
satisned  beyond  reasonable  doubt  that  what  i,  pu  forward  a,  on 
acconi  an.l  Mt.sfaclion  was  inlc  ,led  b,  both  parties  as  such) 
shoul.1  not  deprive  a  plaintifl  of  x  legal  right  by  putting  . 
strained  interpretation  on  ambiguous  terms  (3 

An  inchoate  or  exeeulcry  agreement  for  tb.  payment  of  an  k„„„.„,, 
.■xi.ln,g  rirbl  „r  other  liability,  although  rediue.l  into  writing  •gn'mj.. 
will  not  amount  to  an  aerord  and  satisfaction  ' l,\  But  if  thero 
he  an  actual  delivery  and  weeptanee  of  the  document  embodying 
the  terras  ol  the  agreement  Ix'tween  the  parties,  »ucli  delivery 
and  acceptance  eonstilute  a  novation  and  amount  to  an  accord 
and  satisfaction  of  tlie  pre-exi«fing  liability  (;i. 

An  agreement  i,  not  merely  eseeutory  but  complete  in  law 
where  the  eontrael  between  the  parties  is  mutual,  and  by  its  terms 
so  binding  each  to  the  other  that  upon  either  one,  within  reason- 
able time,  performing  his  own  part,  such  performance  amounts 
to  an  accord  and  satisfaction. 

And  the  consideration  for  such  an  agreement  may  be  a  for- 
bearance on  the  part  of  the  promisee  to  defend  an  action  (k) 

Moreover,  when  on,  of  the  terms  of  such  a  compromise  is  the 
transference  from  one  party  to  the  other  of  the  document  of  title 
to  sceurities  or  chattel.,  the  effeet  of  ..h  compromise  is  to  cure, 
on  behalf  of  the  transferee,  u  substantial  defect  of  title  (l) 

And  generally,  the  eompromiso  of  a  suit  or  the  forbearanoo 
to  sue  or  to  defend  a  suit  is  sufEciont  consideration  to  support  a 
ploa  of  accord  and  satisfaction  (m). 

But  a  collateral  security  will  not  support  a  plea  of  accord  and  OollsfnU 
satisfaction  (n).  Mourity. 

And  a  similar  rule  applies  in  the  case  of  a  breach  of  the  cove- 
nants of  a  lease,  the  acceptance  of  a  collateral  thing  in  satisfaction, 
not  harnng  the  right  of  action  on  the  express  covenanU  (o) 


(?)  BVrfofi  7.  Vauohan  (1880).  V. 
3.  C.  B.  35,  .(  p.  42. 

(A)  Jonft  V.  Cameron  (1866),  16 
U.  0.  C.   P.   271 1   iw  .i»   Ulln  V. 

e.  w.  s,a.  Co.  (1858),  17  u.  o. 

Q.  B.  892;  Battamr.  Sobiiuon  (1869). 

19  U.  C.  C.  e.  263. 

„(0  Stetarl    v.   flue -o,.    (1848),   7 

(1862).  11   I-    r.  0.  P.  4«S 


{i^  Fonyth  V.  MoultoH  (1893).  25 
Nov    Sco.  L.  R.  359,  '' 

as  Nov.  Sco.  L.  B.  559.  ^        •'' 

.,<»•)„*"'    V.    Mcleod    (1890).    22 
No..  Sco.  L.  R.  535.  ''' 

(»)  Jlaj,io/  *,,(,.;.  .V.  .tmeriea  .. 
■■^her^  ilSiSy  6  U.  0.  Q.  B.  552. 
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TiiK  Law  of  Simple  Contiuci.. 


lou  IH  not  giycu 


TentlCT  and 
aumi'Uiicfi  of 
■maUer  auni. 
ChittT. 
786,  SOI. 


N'ur  fiiii  iiccorci  unci  ium»fii,l ]i)M  li,-  plcjHdfd  to  a  dwd  bofor. 
breach.  Wlurp.  Ihoivfori.,  a  H.'fpndunt  plcad.'d  that  Utnrv  briach 
of  iwcnatit  hr  witislUil  lui.l  disclmrtrM  Ihc  plaitllifl's  claiin  hi 
a  di.livcry  of  gnode  whii'h  lu-  a.wptid  in  fidl  nutiaraction  thnrcof. 
it  was  hi'lil  n  bud  plea  (;;  Nor  i»  n  Igmy.  although  expn-ascd 
so  10  bi'.  an  iidciMplion  of  n  bund  so  un  lu  amount  lo  a  satisfiiclion 
thrri'of '>j  Aiul  in  likr  niiinm>r  ii  loun  of  mom  v  (annul  b.' 
pimdt'd  in  rsutibfuulion  of  u  bond  and  condition  (r;. 

But,  apparently,  in  <asr t  within  the  Sitalnti-  of  Kraud«  a 

verbal  i-oinpoiition  bawd  upon  mutual  parol  promiaea  constitutoi. 
an  nrcord  and  ii.  valid  i'vlmi    vliiro  lhi.  »uii.fai.iii, 
until  after  action  brought  (s  . 

And  it  Menu  that  an  actual  dcUvury  of  goods  upon  a  novalion 
expressed  to  be  as  sati^farlion  in  full  for  an  antecedent  breach  of 
a  simple  controct  and  Ihe  damages  resulliiig  therefrom  amounis 
to  an  accord  and  satisfuetion  for  Iho  original  liability  (<). 

The  aceeptanci'  iiv  a  creditor  of  a  conveyance  by  way  of  mort- 
gage in  satisfaction  of  a  simple  contra.:!  debt  for  a  larger  amount 
constitutes  such  a  valid  disclmrge  of  the  original  claim  as  lo 
amount  to  a  complete  accord  .w,cl  satisfaction  (u). 

It  must,  however,  be  homo  ...  mind  that  in  all  cases  where  the 
payment  of  a  smaller  sum  lias  been  held  to  conslitute  a  valid 
accord  and  satisfaction  for  a  larger  amount,  there  has  been  some- 
thing more  between  the  parties  (or  on  the  part  of  a  third  person 
on  behalf  of  the  debtor  (x  ^  than  a  mere  actual  tender  and  accept- 
anre  .,f  the  lessi'r  iiniounl  in  aib'niption  of  the  greater  (i/),  it 
being  a  general  proposition  of  law  that  there  cannot  be  a  good 
accord  and  satisfaction  of  the  whole  of  a  liquidated  debt  unless 
there  be  a  good  consideration  for  giving  up  the  remainder  («). 
Thus  while  the  giving  by  a  debtor  of  his  own  negotiable  note  or 
acceptance  for  i.50  would  b,  allowed  to  be  a  good  salisfaclioD  of 
a  promise  to  pay  flOfl.  if  «,  acex'pted,  the  paying  of  the  same 
amount  in  money  in  satisfaetiou,  though  averred  to  be  accepted 
in  discharge,  would  not  bar  the  action  (a). 

It  is,  moreover,  essential  in  cases  where  the  claim  for  the  larger 


i/J)  Rol>Uon  V.  fla,tigau  (ISIi3>,  2:2 
II,  O,  (J.  B.  417. 

(»)  Cole  V.  Colt  (1839),  .i  0.  S. 
744. 

(O  Pri,i,lh  V.  .l/,-(7o,i  (1847),  4 
V.  C.  Q.  U.  228. 

0)  BrumkOl  v.   Malculf  (1852),  2 


>.  C.  P.  431. 


(0  Thcmat    -. 
U.  0.  Q.  B.  521. 


Mallort/    (1849),   6 


(u)  Alltn  V.   AUrnrtd^t   (1862).   1] 
V.  C.  C.  P.  .541. 


(.!■)  llanK^mbp  v.  itnedovalii 
(1855),  4  U.  C.  0.  P.  190. 

(»)  Pilfield  V.  Kimiall  (1885),  26 
N'cw  Brun.  R«p.  193. 

(r)  See  on  this  point,  Crockett  v. 
Vnrtarlone  (1895),  33  New  Brun. 
Ben.  29. 

(o)  Holmel  V.  McDo,u:ll  (1855),  12 
L.  C.  Q.  t.  4691  10.  alio  Sltaidy  v. 
MuUand  RaU.  Co.  (1874),  33  U.  C 
Q.  B.  604. 
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taiottnt  can.r.t>  of  wvoral  di.tinct  itom.,  that  tho  pl,„  of  lendor 
and  afcptnnro  of  tl„.  Iom..,-  ,u„,  ,l,ould  bo  .howil  In  W  for  ...oh 
and  all  of  Ihi'  \orioiif  .on'.tituont  purls  ol  iho  daim   fc 

And,  uppiu-.nllv,  ,,  docuin.^iu  purpojiini?  to  be  a  r,.o-ii,i  In  tiiU 
in  cons„:..rat.u„  of  tlu-  p.n  ra,„l  of  a  U„;  „„,„„„,  ,i„.„  ,|,.  wbnlo 
irlaiui  i»  .ubnoqucntly  voidabb.  at  tlic  „„t  of  tli,.  ,,u>lilor  .hoiild 
KU.h  r,-odilor'»  .olicitor,  in  ignoruna.  of  th,.  oonip.onu.,.,  obtain 
juilKoiwit  fm  lb,.  fuU  amount  and  iu»t»(.;  , 

Nor  i,  tin.  rc.|,..nliou  by  tb„  ,.r.,li,or  of  ^  ,.h..,u.  d,u»n  b,v  ,be  Ii«„„™,  „, 
ib-btor.  and  nwiUrd  a«  bring  a  di^bnign  m  full  of  ,i  ,laini  for  a  «•"«""• 
larger  «„,ount,  ,„n..|n»iv>.  ,.v,d,M„v  In  law  of  an  a.voni  o,„l  ,ai|,.  Si"'" 
lacln.n  of  »u.h  larger  amount   nnJ.a..  ii  ,■„,.  b,.  .Iwivn  Ibat  lb,, 
paymuit  »o»  so  ain^piwl  I,,-  i|m  -loduor  if/  . 

Bui  an  aclion  for  br..,,!,  of  .onlrmt  )ound«l  o„  ib,.  original  Acil™  ,,„ 
.laini  has  been  b,.ld  not  toll,,  again.l  a  .b^blor  upon  ibr  di^bonour  IZ"^';' 
<:l  a  negotiable  insluiment  ae„.pl«|  bv  llie  .nditor  in  full  Kalis- 
laetion  and  di»elmrge  of  bis  ean-M-  of  artiun  in  a  simple  eontract 
debt(f,;   and  lb,'  same  rule  w„,  b,.|d  appli,-al,l.,  in  :,  ea.e  where 
th,'  note  waft  not  indoi-sed  (/ 

Ami  as  a  general  pr,.po^ilio.l  of  la«  ihc  „n,.pla of  j  ,iol, 

by  th..  plalntill  „,  full  dl«,b,irge  of  a  ,.,a„„'  .,f  „,  ,i,..i  allord"  th,. 
.b'fcndant  the  right  u.  phad  ae.or.l  m,.\  .,allsfaclH,o ',  ,.v,.„ 
though  the  uiiTpton.'e  bo  after  br«,eli  ;/.,:  hut  ac,u„|  am.ptamv 
is  essential  [i). 

When,  a  debt  is  *oured  by  a  mortgage  deed  tln-rc  is  no  aeeorti  iSon^,,.- 
.md  salisfailion  oulMde  th,.  oxpres...  terms  eontalned  Ihcrein   the  '*'•■'"■ 
r,mpdy  under  the  d,.ed  being  ordy  siispendinl  during  the  currency 
,f    th"    lagoliable    instrnnient    and    again    revivins    on     it« 
'lishonour  (7^) . 

Moreover,  the  not^  of  ono  of  two  joint,  debtors  i.  no  ..ccom  and  Joint  d.bt... 
.atisfartion  of  thr  doht(r.     Though  tho  convorso  of  this  rule 
■ipplio-^  M,  ^h-  ca-.n  of  ,.  noto  made  by  one  of  soveral  partners  on 


(•>)  Ilttrhif,  V.  n<Ji\k  nf  Montreal 
(1818),  1  L'.  C.  Q.  B.  22i;  Thomp- 
K»f  V.  Arnutro.iq  (1H47),  3  l."  O 
Q.  U.  153. 

(n)  Soder  v.  Yorkf  (1898),  fi 
it.  C.  R.  133. 

\.fi)  M'PHcrni.K  \.  Vojflattd  (1909). 
Siisk.  L.  R.  519;  but  nee  Sash  v 
li-^tf  (ISSli).  6  .\ll..n.  404.  In 
.Sathnn  v.  Ogdifn^  (19Ufl),  94  L.  T 
126;  22  T.  i,.  R.  67,  C.  A.,  it  wiu 
hi'id  that  tho  awoptm''''  anJ  onduree- 
mont  by  tho  payoe  o(  a  cliequo  to 
order,  upon  tbe  buck  of  which  waa  a 
>tat«m«nt  that  it  wM  reoeived  ia  utia- 
faction  of  a  pre-pxiatiiig  claim  for  a 
uiucli  !,irL'i>i'  amoisnr,  did  not  amaiuit 


to  an  accord  and  Mtiafartiou 

u.<c'.  ^T';,;;-  ■"''■•  "»"'■ " 

„'[.'.  ^'.T'J^M.  *■'■""*""""■ 

(A)  hrottn  V.  i>,>  a,,,/  Ontario  Iiu 
Co.  (1862),  21  I.'.  C,  «.  B,  «sri.,'- 
o''°p"3'l'    '"'"*     "*"''■   ^^    "■  *•' 

<*)   <?'A*  V.   Warren   (1859),  7  Gr. 

(0  Leonard  v.  Atckaton  flSSO),  7 
'      '.  .  Q    H    53 
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The  Law  or  Simple:  Contkali!! 

•ccount  of  tho  tiriii  il  In-  U-  Vi«b<J  with  «uitioriti  to  ai)^  for 
ftnd  an  brhalf  o(  hii  co-partneri  (m). 

An  aciionl  with  mutual  promiscM  ia  guod  ihouKb  tbn  thing  W 
not  pcrfnrmoil  ul  the  timo  of  action  brought,  for  c  ithor  party  ha* 

a  rLTiiwi^i  to  t oinpil  tho  pirformanci'.  And  Bncb  i  plt-a  is  good 
alike  i»  <xiuity  ami  law,  and  in  ■uch  i-atcs  where  lUv  iitrord  and 
satigfaction  is  based  upon  vaUiabk<  considoration  tho  Court  will 
prctuniu  the-  rxiittencn  of  an  inBtruraciit  containing  «U'-h  nmtua! 
proraisrs  if  it  bo  necesKury  that  ihcru  should  be  out'  (h  . 

A  fubstitiitfd  agreenu-nt  may  be  aeei^ptod  in  ai  eord  iiid  ..alls- 
faction  of  an  exinLing  mmv  of  ar.tion,  tho  now  promitie  only,  and 
not  tb'^  perfornmnei'  of  it,  in  such  east*  constilutinjf  the  siuinfae- 
tion  and  diMclnirgL*.  and  in  thoac  t;ircmn»tanecn  the  new  u(?i(  ement 
conbtituti*  BatiBfaetion  oC  tlie  old  eiiuse  of  aotion.  leaving  tb-- 
purti.^H  to  their  own  rrmodies  upon  the  now  one  (o  . 

Tbn  aeceplunce  of  ii  Bubatituted  (onlract  operat'-s  as  ii  wiuvit 
of  any  right  of  damages  oxistont  undor  thi;  original  eontract, 
acquiesccnuo  in  such  aubstitutcd  contra(  t  amounting  to  satisfac- 
tion of  the  breach  (p). 

An  aecord  and  natisfaction  induced  by  fraud  is  voidable  at  th- 
option  of  the  deceived  party.  Where,  therefore,  a  portion  was 
induced  to  take  shares  by  a  fraudulent  misrepresciitatkon  and  suh- 
bcquently  settled  the  claim  for  tho  price  thereof  by  giving  ihi 
vendor  a  renewal  note,  and  tlius  obtained  fnrther  time  for  pay- 
ment, the  forlieuranet-  of  the  seller  and  the  aneptance  of  sue). 
I'orbcarunee  by  the  purchast.'i-  was  held  not  to  avoid  tho  lattery- 
right  of  action  for  doo(ut(q;. 

And  in  the  caBc  of  a  setth-d  account  all  that  ueed  bo  established 
in  order  to  set  aside  u  release  and  ro-opcn  the  transaction  between 
the  partich  is  for  the  plaintiff  to  show  that,  in  the  accounts  a> 
taken,  then;  were  such  errors  and  mistaki's  as  would  inflict  mate- 
rial injustice  upon  him  if  the  accounts  should  be  held  to  be  closed: 
and  further,  that  there  has  not  been  such  laches  and  acquiescenco 
on  his  part  upon  dieoovering  the  errors  and  mistakes  as  would 
amount  to  a  waiver  of  his  claim  (r). 


(tn)  Port  Darlinyton  Harbour  Co. 
T.  Squair  (18G0),  18  U.  C.  Q.  B.  533. 

(n)  CU>Tk»  V.  Carroll  (1867),  17 
U.  C.  C.  P.  M8;  lyh.tfford  v.  MeLeod 
(1869),  28  U.  C.  Q.  B.  319. 

(o)  Morton  V.  Judge  (1907),  40 
N.  3.  B.  457. 


ip)  Coriatin*  v.  Menzim  (1884),  2 
Manitoba  L.  R.  84. 

(ff)  Goold  V.  OUlie,  (1908),  XL. 
8.  C.  R.  437. 

(»>  West  T.  Benjamin  (1898), 
XXIX.  8.  C.  B.  282. 
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'"^  (Inmajrr* HO 

■n,v:  ,vl,„l,.  Jocri,,,.  of  ,p„c.,li,..  |,..rlu,„.u,Kv  r...,  „„  >h,.  KruuuJ  o™,™, 
that  a  ,„an  i,  r„l,ll„l  i„  ,.,|„i,.y  ,„  ),„,,.  i„  ,p,,„.  n,,,  .,,„.,i(i,  p™p.«ill„„, 

...lul.,  fo,-   whi.h   l„-  l.as  ,„„„.,,..,1.  an.l   „   „„t   I „|   ,„  lako  Sf'v, 

iliiiiiagi's  inBttad.  "M-«7i 

Tl...  riglil  m  «uf  „„  „  ,„„uu,  t  IS  (i„.  s„„.,.  in  law  „]i,l  ,„  wmity 
I1.H  lla.  n.,ncdi™  ,1,H,t;  u„,1  ,  Court  of  oqu.ly  w,ll  grant  thu 
"limal.l..  ri-iu«ly  in  all  uis's  unless  iIkt..  i,a^  li«n  ...nii-  fonduot 
"n  th"  part  of  Ih,.  plaintiB  di«,.nlillin(;  l„ni  l„  su.li  roliot  or  in 
M„m  rnr,.  .Mstun..s  «l,r,v  llier..  „o„l,i  I,,,  a  gnat  hanl.l.i'p  in,- 
|.u»«l  OM  an  .„no,...nl  graulor  or  les^r  l.y  ,v„,ou  of  nmn.  ,ni»lakc 
»lud.  I,.,  ha.  ,na<l,.,  althougli  ti,..  olhov  party  ha,  no,  ,-ontributi.d 
10  It. 

liul  apart  from  the  considerations  above'  mention., I  ll,e  Court 
will  nol  eon,-,.ni  itself  as  to  the  eo.nparutiyo  conye.uenee  or  in- 
.onvenM.nce  to  the  parties  »hi,:l,  wiU  result  from  an  order  for 
spccihe  perfornmn«;  for  as  to  whether  or  no  the  eontract  i.  a 
lenyen.ent  or  an  meonyeniont  on«  ia  for  the  parties  to  eonsidor 
wln-n  the.v  cnt«r  into  tho  obligation  (a  >. 

Therefore,  a  mere  technical  misdescription  will  „„t  ayoid  a  con-  Mi«le,.r,p. 
tract  of  sale  and  purchase  in  eases  in  which  Ihoro  ia  ,10  doubt  in  'i°"-St.!,.i. 
the  mind  of  cither  of  tho  parties  to  tho  bargain,  as  to  the  e^^act  °"'"'^' 
situation  or  description  of  the  subject-matter  of  the  contract 

VV  hero,  therefore,  a  vendor  of  realty  resisted  specific  performance 
upon  the  ground,  inter  alia,  that  there  was  a  mistake  ir.  the  street 
number  of  the  house  which  she  had  agreed  to  seU,  although  it  was 
the  only  residence  owned  by  her  in  that  locality,  it  wa.  held  that 

.'■J     //,,-V,     ,.    f^^,r^,    p»00|    I        '.      .141, 
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The  Law  of  Simple  Conthacts. 

M  tho  description  sufficiently  identified  the  proniisfs,  the  mere 
technical  misdescription  might  be  correctid  by  parol  evidence,  that 
tho  Statute  of  Frauds  was  not  avoided,  and  that  the  purchaser  was 
entitled  to  specific  performance  (6). 

But  in  orJi?r  to  entitle  a  party  to  a  contract  to  the  aid  of  tho 
Court  in  carrying  it  into  Bpc(ilic  exenution,  ho  maM  show  himself 
to  have  been  prompt  in  the  performance  of  su-h  of  the  obligations 
of  the  contract  as  it  fell  to  him  to  perform,  and  always  ready  to 
carry  out  its  terms  within  a  reasonable  time,  even  though  time 
itself  may  not  have  been  of  the  essence  of  tho  contract.  And 
o  fartiori  this  rule  applies  where  one  party  to  tho  contract  enters 
into  possession  of  tho  subject-matter  thereof  without  making  any 
protest,  and  subsequently  to  such  entry  e.vercises  acts  of  owner- 
ship over  it  by  executing  repairs  and  improvements,  it  being 
obviously  inequitable  that  the  party  so  entering  should  aftenvards 
be  allowed  to  say  that  tho  other  contractiiig  party  jias  mil  ful- 
filled his  agroenicnt,  the  entry  and  acquiosccnco  anmuutiiig  to  u 
waiver  (c). 

And  as  a  general  proposition,  where  there  has  been  an  innocent 
misrepresentation  or  misapprehension,  such  misconception  will  nol 
necessarily  authorise  a  rescission  unlnss  the  facts  are  such  as  to 
show  that  there  was  a  complete  difference  in  substance  between 
what  was  supposed  to  be  offered  for  acceptance  and  that  which  wa^ 
taken,  so  as  to  constitute  a  failure  of  consideration. 

Where,  therefore,  a  railwu.v  company  sold  land  without  an\ 
restrictivo  covenant,  and  afterwards  sought  to  introduce  a  new  and 
qualified  term  into  the  convoyanco,  specific  performance  was 
decreed  in  favour  of  the  purchasers,  free  from  any  restrictive 
covenant  {d). 

If,  however,  parties  contract  under  a  mutual  mistake  and  mis- 
apprehension as  to  their  relative  and  respective  rights,  the  agree- 
ment is  liable  to  be  set  aside  as  having  proceeded  upon  a  common 
mistake.  Consequently,  where  by  the  error  of  both  parties, 
without  fraud  or  deceit,  there  has  been  a  complete  failure  of  con- 
sideration in  an  executed  contract  of  sale  or  purchase  of  either 
chattels  or  realty,  a  Court  of  equity  will  rescind  the  agreement  and 
compel  the  vendor  to  return  tho  purchase-money  (c). 


(ft)  AiulfritiH  V.  Fohtrr 
XLII.  3.  C.  R.  251. 

(«)  Wallace  V.  Il,„l,;„ 
XXIX.  S.  C.  R    171 


Crf)  Ilnhbn  V.  KxtjuimaU,  ie.  Rait. 
Co.  (1899),  XXIX.  S.  C.  R.  450. 

(-)  Cole  V.  Papr  (1898),  XXIX. 
S.  C.  E.  291 
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Injunctiong. 

Tho  general  nilo  in  such  ernes  may  bo  thus  Btatcd:  if  a  plaintiff  wim 
applies  for  an  injunction  to  restrain  a  violation  of  a  common  law  '■■i"i'«UoM 
right,  should  either  the  existence  of  the  right  or  the  fact  of  its  pLm. 
violation  be  disputed,  he  must  establish  his  right  at  law,  and  then,  '-'"''r. 
unless  there  bo  something  special  in  the  case,  he  will  be  entitled,  '"'-'"'•""■ 
as  of  course,  to  an  injunction  to  prevent  the  recurrence  of  the 
violation. 

There  are,  however,  cases  in  which  this  rule  may  be  relaxed, 
«nd  in  which  damasos  may  bo  awarded  in  substitution  for  an 
injunction,  and  these  may  be  briefly  summarised  as  follows:  — 

(1)  If  the  injury  lo  the  plainlir»  lejol  rights  is  small; 

(2)  And  is  one  which  is  capable  of  being  estimated  in  money; 

(3)  And  is  one  which  can  be  adequately  compensated  by  a 

small  money  payment; 

(4)  Where  the  case  is  one  in  which  it  would  be  oppressive  to 

tho  defendant  to  grant  an  injunction; 
then  damages  in  substitution  for  an  injunction  may  bo  given. 

In  addition  to  the  above,  there  may  also  bo  cases  in  which, 
though  the  four  above-mentioned  rcquiromenls  exist,  the  defen- 
dant by  his  conduct,  as,  for  example,  by  hurrying  up  his  buildings 
so  as,  if  possible,  to  avoid  an  injunction,  or  otiicrwise  acting  with  a 
reckless  disregard  to  the  plaintiff's  rights,  has  disentitled  himself 
from  asking  that  damages  may  b-  asses.-..d  in  substitution  for  an 
injunction.  Again,  it  is  almost  impossible  to  lay  down  any  rule 
as  to  what,  under  the  differing  circumstances  of  each  case,  con- 
stitutes either  a  small  injury,  or  oni!  that  ran  bo  estimated  in  money, 
or  what  is  a  small  money  payment,  or  an  adequate  compensation, 
or  what  would  bo  oppressive  to  the  dr^fendant.  This  must  bo  left 
to  the  good  sense  of  the  tribunal  which  deals  with  each  case  as  it 
comes  up  for  adjudication.  For  instance,  an  injury  to  the  plain- 
tiff's legal  right  to  a  window  in  a  cottage,  ropreaented  by  $75, 
might  weU  be  held  to  be  not  small  but  considerable;  whereas  a 
similar  injury  to  a  warehouse  or  other  largo  building,  in  the  centre 
of  Toronto,  represented  by  ton  tin.-3  that  amount,  might  bo  held 
to  bo  inconsiderable.  Each  case  must  bo  decided  upon  its  own 
facts;  but  to  escape  tho  rule  it  must  be  brought  within  tho 
exception. 

The  jurisdiction  to  give  damages  instead  of  an  injunoaon 
IS  in  words  given  in  aU  oases.  But  in  exercising  the  jurisdiction 
thus  given  attention  ought  to  be  paid  to  weU  settled  principle., 
and  Courts  of  equitable  jurisdiction  have  for  a  very  long  time 
past  repudiated  the  notion  that  there  was  any  iotention  on  the 
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part  of  the  Legialature  to  turn  them  into  tribunals  for  legalizing 

wrongful  acts;  or,  in  other  words,  the  Courts  have  always,  and 
rightly,  protested  against  the  notion  that  they  ought  to  allow  a 
wrong  to  continue  simply  because  tho  wrongdoer  is  able  and 
willing  to  pay  for  tho  injury  which  he  may  inflict. 

Neither  has  the  circumstance  that  tho  wrongdoer  is  in  some 
scDSo  a  public  benefactor  {e.g.,  a  gas  or  electric  or  water  company) 
even  been  considered  a  sufficient  reason  for  refusing  to  protect, 
by  injunction,  an  individual  whose  rights  are  being  persistently 
infringed  (/). 

Set-off  and  Cross  Action. 

If  ti  debt  secured  by  mortgage  deed,  duty  registered  under  the 
Merchanf  Shipping  Act,  is  aucd  on  by  the  mortgagee,  a  cross 
nlaim  for  unliquidated  damn^ies  under  a  contract  distinct  from  the 
mortgago  cannot  be  pleaded  by  way  of  set-off  or  abatement  of  tbr 
mortgage  debt:  or,  in  other  words,  a  claim  for  unliquidated 
damages  for  tho  breach  of  a  contract  in  personam  cannot  be  sot  nIT 
against  a  claim  for  the  enforcement  of  a  contract  in  rem  (g). 

And  in  arapliiication  of  tho  above  stated  rule,  it  may  be  laid 
down  as  a  j^eneral  proposition  of  law  that  where  damages  are 
unliquidated  and  there  is  no  mutuality  then*  eannot  bo  a  set-off. 

But  e  conversOj  liquidated  damages  which  constitute  a  debt  may 
be  get  off  against  a  demand,  for  they  represent  a  sum  oertain,  and 
it  appears  that  in  an  action  for  a  debt  due  from  a  defendant  to  a 
plaintiff  the  former  is  entitled  to  set  off  a  debt  originally  due  from 
the  plaintiff  to  a  third  party  if  such  third  party  has  assigned  it  to 
him,  the  debts  bolni?  mutual  by  virtue  of  the  assignment  (A). 

Formerly,  it  was  the  practice,  where  an  action  was  brought 
for  an  agreed  price  of  a  Hpocific  chattel,  sold  with  a  warranty,  or 
of  work  which  was  to  be  performed  according  to  contract,  to  allow 
the  plaintiff  to  recover  the  stipulated  sum,  leaving  the  defendant 
to  a  cross  action  for  breach  of  the  warranty  or  contract;  in  which 
action,  as  well  the  difference  between  the  price  contracted  for 
and  the  real  value  of  the  articles  or  of  the  work  done,  aa  the  amount 
of  any  consequential  damage,  might  have  been  recovered,  aud 
this  course  was  alike  simple  and  consistent.  In  tho  one  case,  the 
performance  of  the  warranty  not  being  u  condition  precedent  to 
the  payment  of  the  price,  the  defendant,  who  rooeivod  the  chattel 
warranted,  has  thereby  the  property  vested  ia  him  indefeasibly, 
and  is  incapable  of  returning  it  hm  k ;  he  has  all  that  he  stipulated 
for  as  the  condition  of  paying  the  p  ice,  and  therefore  it  was  held 


{f)  Saunbvv.  Lofitlon  (Ont.)  JFater 
CommitnonerM,  f  Ifllb  ]  A.  C.  110,  P.  C. 


Camnnm.  [1909]  A.  C.  597,  P.  C. 

(A  J    Bennett    ».     Whit;    [1910]    % 
E.   E.  643,  C.  A. 
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e  plaintiff's  con- 
tract of  warranty. 

In  the  other  case,  the  law  appnars  to  hnvo  construod  the  contract 
at  not  importing  that  the  performance  of  every  portion  of  the 
work  should  bo  a  condition  precedent  to  the  payment  of  the 
stipulated  price,  otherwise  the  least  deviation  would  have  deprived 
the  plaintiff  of  the  whole  price;  and  therefore  the  practice  was  for 
the  defendant  to  pay  the  whole,  and  aubsoquontly  recover  for 
any  breach  of  contract  committed  by  the  other  side. 

But  subsequently  a  different  practice  began  to  prevail,  and  being 
attended  with  much  practical  convenience,  has  been  since  generally 
followed,  the  defendant  in  the  action  tor  the  price  being  now  per- 
mitted to  show  that  the  chattel,  by  reason  of  the  non-compliance 
with  the  warronty  in  the  one  case,  and  the  work  in  consequence  of 
the  non-performance  of  the  contract  in  the  other,  were  both 
diminished  in  value.  And  it  must  now  bo  considered  that  in  all 
rases  of  goods  sold  and  delivered  with  a  warranty,  and  in  cases  of 
contracts  of  work  and  labour,  as  well  as  in  the  case  of  goods  agreed 
to  be  supplied  according  to  a  contract,  the  above  stated  rule  is 
established,  and  that  it  is  competent  for  a  defendant  in  either 
one  or  all  of  them  not  aa  formerly  to  set  off,  by  a  proceeding  in  the 
nature  of  a  cross  action,  the  amount  of  damages  which  he  has 
sustained  by  breach  of  the  contract,  but  simply  to  defend  himself 
by  showing  how  much  less  the  subject-matter  of  the  action  was 
worth  by  reason  of  the  breach  of  contract  than  it  would  otherwise 
have  been,  and  on  that  account  and  to  that  extent  would  be  entitled 
to  obtain  or  be  capable  of  obtaining  an  abatement  in  the  pries 
commensurate  with  the  damage  which  he  has  sustained;  though  in 
such  case  any  abatement  must  be  considered  as  constituting  satis- 
faction pro  tanto  for  the  breach  of  contract,  and  consequently 
thenceforward  ho  will  be  estopped  from  launching  a  further  action 
on  that  ground  (s). 

(i)  Deduced  from  M^iytrf  v.  .m^r  (1841).  S  M.  &  W.  858  (<n  Englidi  cu.). 


.  I " 


Oeneml 
priuei[)leii. 
Chhty, 
874—879. 


Parnafrw  for 
non-drlirnr 


Thk  L\w  ok  Simplk  UoNTHAI-rs, 


CHAPTER  XIV. 


MEASURE  OF  DAMAGES  FOR  BREACH  OF  CONTRACT. 


Genernl  principles  112   I 

Dnma^cs  for  non-delivory  of  goodii  112   I 
Damages  for  dolay  in  delivery  ...   113   ; 

Lobs  of  profit 113 

Dantoged   for   negligent  porform- 

•Dce  of  contract  114 

Damagefl  for  breach  ot  contract  to 

give  work  115 


Measure  of  damagea  reooverable 
from  tnintees 11^ 

Pleasure  of  damages  in  fraadutent 
contracts ,   Hfl 

Meooure  of  damages  iu  legal  fraud  117 

Statutory  limitations  on  interest 
in  certain  cases U' 


TiiK  general  intention  of  the  law  in  giving  damages  in  an  action 
of  contract  is  to  place  tho  party  complaining,  ao  far  as  this  can 
bii  dom;  by  money,  in  the  same  position  as  he  would  have  been  in  if 
tlio  contnict  had  been  performed. 

But,  ia  applying  this  general  intention  of  placing  the  cum- 
jiluinant  in  the  same  position  as  he  would  have  been  in  if  tliii 
contract  had  been  performed,  it  must  l>e  remembered  that  th'^ 
altered  position  to  br  nxtressed  must  be  one  directly  resulting 
from  the  breach,  and  not  from  any  act  or  omission  of  the  com- 
plainant subsequent  to  the  breach  and  not  directly  attributabh" 
to  it. 

It  is  not  sufficient  tliat  it  be  an  act  or  omission  which  would  not 
in  fact  have  taken  place  but  for  tho  breach.  Or,  in  other  word?, 
where  there  is  a  contract  to  supply  a  thing  to  you  which  is  not 
supplied,  the  damages  are  the  difference  between  that  which  ought 
to  have  brcn  supplied,  and  that  which  you  iiave  to  pay  for  it;  or 
if  the  thing  is  not  obtainable,  the  damages  would  bo  tho  differ- 
ence between  the  thing  whicii  you  ought  to  have  had,  and  the 
best  substitute  you  can  get  upon  the  occasion  for  the  purpose. 
That  is  to  say,  the  measure  of  damages  to  be  adopted  is  one  that 
will  generally  give  complete  indemnity  to  the  buyer.  That  is 
the  ruling  principle,  and  it  is  a  just  principle. 

And  the  market  value  is  taken  as  the  standard  of  appraisement 
because  it  is  presumed  lo  hr  the  true  value  of  the  goods  to  the 
purchaser. 

In  the  case  of  non-delivery,  where  the  buyer  does  not  get  the 
goods  ho  purchased,  it  is  assumed  that  thcde  would  be  worth  to 
him,  if  he  had  them,  what  they  would  fetch  in  the  open  mui'liol, 
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and  that  if  he  wanted  to  get  others  in  their  stead  he  could  obtain 
them  in  that  market  at  that  price.  In  such  a  cue,  the  price  at 
which  the  purchaser  might  in  anticipation  of  delivery  hive  re- 
sold the  goods  is  properly  treated,  where  no  question  of  loss  of 
profit  arises,  as  an  entirely  irrelevant  matter,  and  the  buyer,  by 
way  of  complete  indemnity  for  not  having  got  his  goods,  should 
receive  enough  to  buy  similar  goods  in  the  open  market 

Similarly,  where  the  delivery  of  goods  purchased  is  delayed,  D.n,.y«i„ 
the  goods  are  presumed  to  have  been  at  the  time  when  they  should  fa'  " 
have  been  delivered  worth  to  the  purchaser  what  he  could  then  sell  °  ""'' 
them  for  or  buy  others  like  them  for  in  the  open  market;  and 
when  they  are  in  fact  delivered  they  are  similarly  presumed  to 
be,  for  the  same  reas,.n,  worth  to  the  purclmser  what  he  could  then 
sell  them  for  in  that  market.  Bui  if  in  fact  Ihe  purchaser,  when 
\n^  obtains  possessio-.i  of  the  goods,  sells  them  at  a  price  greatly 
in  advance  of  the  then  market  value,  the  above-stated  presump- 
lion  is  rebutted  and  the  real  value  of  the  goods  to  him  is  proved 
by  the  very  fact  tliat  the  price  realised  at  the  sale  is  more  than 
their  market  value.  ,ind  irmwqiieiilly  ihe  los^  ho  sustains  must 
he  measured  not  by  the  mark'.t  priee,  bill  bv  the  differcnn^  between 
Ihe  contract  price  and  the  price  al  which  be  sold  the  goods; 
unless  he  is,  against  aU  justice,  to  be  permitted  to  make  a  profit 
by  the  breach  of  coiilrant,  be  coinpensat<-d  tV,-  a  loss  he  never 
■suffered,  and  be  put,  as  far  as  money  can  do  it.  not  in  the  same 
pokitiou  m  which  he  would  have  hm  placed  i:  the  contract  had 
been  performed,  but  in  a  mueli  better  position  (7f). 

Where,  however,  a  loss  of  prollt,  capable  of  exact  estimation,  !««,„(  p„fi, 
arises  by  reason  of  the  breach  of  contract  to  deliver,  the  rule  may  '^>"T- 
thus  be  stated:  in  ca^^es  where  (he  contract inff  party  is  shown  to  *"'  "**■ 
bave  been  acqu..inted   with  aU  the  consequences  that   must  of 
necessity  follow  from  a  breach  on  liis  part  of  the  undertaking, 
•  here  two  parties  have  mode  a  c'ontract  which  one  of  them  has 
hroken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  brejich  of  contract  sho.ild  I,,   such  as  may  fairly 
aiij  reasonably  be  considered  either  arising  naturallv  (i.e.,  accord- 
•ng  te  the  usual  course  of  things)  from  sucli  breach  of  contract 
Itself,  or  such  as  ma."  reasonably  bo  supposed  to  have  been  in  the 
conl-niplation  of  both  parti.'s  at  t\u:  time  they  made  the  contract, 
as  the  probable  result  of  a  breach  of  it. 

Now,  it  the  special  circunisfaiices  under  wliieh  the  contract  was 
actuaUy  made  were  communicated  by  the  buver  to  the  seller,  or, 
ID  die  ease  oi  a  contract  of  i^rriage,  by  the  consignor  lo  1  he  cjiiriori 
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and  ivcrc.  thiip  knuwn  to  both  parties,  thu  damages  resulting  from 
tlio  breach  of  contract  to  deliver  or  to  carry  which  they  would 
reasonably  contemplate,  would  be  the  amount  of  injury  which 
would  ordinarily  follow  from  a  liroach  of  contract  under  the  special 
circum^tanceE)  no  known  and  communicated. 

But,  on  the  other  hand,  if  theso  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he,  at  tho 
most,  could  only  he  i*uppoRi'd  to  have  had  in  his  contemplation 
ihe  amount  of  injury  uhith  uould  arise  generally,  and  in  the 
great  multitude  of  cases  not  affeoted  bv  any  special  cireumstanees, 
from  Buch  a  breach  of  contract. 

For  had  the  special  circumstanct'S  been  known  tho  parties  might 
have  specially  provided  for  tiie  breach  of  contract  by  special  terms 
as  to  the  damages  in  that  case;  and  of  this  advantage  it  would  bo 
very  unjust  to  deprive  them. 

It  ie,  indeed,  said  that  certain  other  eaetw,  such  aa  breaches  of 
contract  in  the  non-pn}  nient  of  money,  or  in  the  not  making  a 
good  titJe  to  land  or  chattels,  are  (o  be  troatf.'d  as  ixeeptions  to 
tho  above-stated  rules  and  us  governed  hy  a  eonv<Mitional  rule. 

But  ass,  in  such  cases,  both  partie--  muKl  be  supposed  to  bi' 
cognisant  of  the  well-known  rule,  theso  cases  may,  it  seems,  bo 
more  properly  classed  under  the  rule  above  enunciated,  as  to  cases 
under  known  special  circumstances,  because  there  both  parties  may 
reasonably  be  presumed  to  contemplate  the  estimation  of  tho 
amount  of  damages  according  to  tho  conventional  rule(Z). 

Again,  where  one  party  to  a  contract  cither  performs  it  in 
such  a  perfunctory  and  negligent  manner  as  to  render  the  sub- 
ject-matter thereof  either  ineffective  or  absolutely  harmful  to  the 
other  party,  or  else  puts  au  end  to  the  contract  altogether  by 
refusing  to  perform  it,  the  party  damnified  by  such  imperfect 
compliance  or  absolute  refusal  is  entitled  to  an  eriuivalont  in 
damages  to  the  gains  or  profits  which  he  would  have  realised 
from  performance,  but  not  necessarily  to  the  gains  or  profits  of 
collateral  enterprises  in  which  such  party  has  boen  induced  to 
engage  by  relying  on  the  performance  of  the  contract;  it  being 
a  general  rule  of  law  that  remote  and  contingent  damages  depend- 
ing upon  the  result  of  successive  schemes  are  not  allowed  for  the 
violation  of  a  contract. 

The  general  rules  governing  the  allocation  of  damages  in  such 
cases  may  be  thus  summarised:  — 

When  the  books  and  cases  speak  of  thi-  proHts  anticipated  from 
a  good  hai'^ain  as  matter  too  remote  and  uncertain  to  be  taken 
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formance  of  the  principal  contract,  and  thZZZtoJ^  T" 
rcraoto  and  .ubtle  to  be  .m,r.,.J  i.  ,  ,  aJlogctlior  (oo 
investigation.  """"^  ""^  ''8»'   P"»f  ^  Ju^^W 

frl'ort'e'Zr'attrfr: Tntlr  "■"  f^"^'  ""^  '■"-*- 
a  diilercnt  footing  """      '  ''°'"'"  """''  "P°" 

po^PMbc  .^.,  or  ehie.  tur  ri.  ::ir  „r  "■ 

...ppcing  and  bo,iovi,„",H„t  ,„.  Z! ^t^J':,  ,  "triLiTi 

forth?  °,  f^T'"' «°'"« •"  "''•  f-™"-"  of  ii.o  o  c 

for  which  cacli  has  shown  himsi'If  «-illi„e  to  take  Ih.  ^      ™". ' 
b-hty  and  must,  thoroforo,  abido  ,ho  JZ  ^''™"" 

'^e  other  of  the  /ai„;o\^;:„^-;y---^V^^^^ 
pcrforn.  It,  this  loss  should  not  constitute  a  proper  it  ,„-fst 

the  part.es,  and  severing  the  contract  iUoIf  (m>  "'""I'ng  of 

iHO  work,  and  in  nrriv  ,ii>  -.f  ti  • 

.   ;     '  «"lMng  at  tins  eomputalioii  such  mattels  i« 

superintendence  generally,  wear  ,mJ  icar  of  nlant  1         l!    fj 

n«l  he  deducted  from  the  ,„,al  pro(its(«\       '         '  ^-    ''"'"''' 

li.  estimating  the  qumtf„m  of  dama>.es  „sse«s.,ble  l„ 
where  the  defendant  i=  fn  !,„  1      .   i  'iMMable  m  a  ease  M«H.ure of 

ueiendant  is  to  be  treated  as  a  trustee  wrongfully  witli    '^""'''"' 
lolJinp  property  which  he  was  bound  under  hi,  trust    „)  ^77°^ 

to    lis  fpufiilo   «.,«   *        1      .       ,  ""UI.I    nis  tiust   to  tu'liver  'f^""  trustee^. 
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qurnti}  (hi-  lo»«  niiml  bo  calculated  rui  being  innasurod  by  and  th» 
coluit  que  Irmtenl  must  bo  cmlitod  with  tho  highott  prices  which 
tlu'  property  might  have  rcalisod  lin  tho  market  at  any  time 
between  the  date  when  they  became  deliverable  over  to  the  catuU 
que  trustent  and  the  actual  date  when  they  were  in  fact  » 
delivered. 

But,  on  the  other  hand,  if  the  defendant  is  no  more  than  * 
contractoi  who  has  faileil  to  deliver  the  property  which  wa<  the 
nubjeet  of  the  contract  in  aeeordiiiuo  with  the  terras  of  his  agree- 
ment, he  is  liatilc  only  tor  du  iges  bused  on  the  selling  price  of 
ihe  properly  ul  the  time  when  Ins  obligation  to  deliver  it  arose  (oi. 

In  order  to  render  one  part\  to  a  eontriiet  liable  to  the  other 
party  thereto  on  the  ground  of  misrepresentation  it  ia  not  neces- 
sary that  such  misrepresentation  should  amount  to  actual  fraud. 

A  man  may  make  a  statement  in  order  to  induce  another  to  enter 
into  a  contract  believing  that  his  statement  is  true,  and  not  in- 
tending wilfully  to  deceive,  but  he  may  through  carelessness  have 
made  statements  which  are  not  true,  and  which  he  ought  to 
have  known  were  not  true,  and  if  he  docs  so  he  is  liable 
in  au  action  for  deeeit;  he  cannot  be  allowed  to  escape  merely 
because  he  had  good  intentions  and  did  not  intend  to  defraud. 

But  it  is  not  every  misstatement- although  untrue,  and  untrue 
to  its  maker's  l;nowledge~that  will  afford  ground  for  an  action. 

It  may  be  thai  the  misstatement  is  trivial— so  trivial  that  it 
could  not  at  all  affect  the  mind  of  the  person  to  whom  it  was 
made  or  induce  him  to  enter  into  the  contract,  and  if  this  be  so 
the  mere  fact  that  the  statement  was  wilfully  inaccurate  will  not 
suffice  to  avoid  the  contract. 

To  render  a  misstatement  at  ionable  it  must  amount  to  what, 
for  -want  of  a  better  term,  may  be  conveniently  called  "legal 
fraud."  This  phrase,  which  has  been  in  use  for  many  years  past, 
is  apt  to  describe  that  degree  of  moral  culpability  in  the  statement 
of  an  untruth  (uttered  as  an  inducement  to  another  to  alter  his 
position}  to  which  the  law  attaches  responsibility. 

And  in  order  that  a  misstatement  should  come  within  this 
category  it  must  have  been  made  reeklesaly,  that  is,  without  any 
reasonable  or  probable  ground  for  believing  it  to  be  true,  and  in 
total  disregard  of  anything  save  tho  interest  or  profit  of  him  who 
makes  it. 

No  doubt  the  word  "  fraud  "  is  in  common  parlance  reserved 
for  actions  of  great  turpitude,  hut  the  law  also  applies  it  to  lesser 
breaches  of  moral  duty,  such  as  the  making  of  any  statement  upon 
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which  others  aro  intended  to  act  without  reasonable  ground  for 
it^  enunemt.on  and  without  rea,™able  ground  for  believing  it 
to  be  true;  and  any  .uch  dereliction  oon.titute.  alike  a  breaeh  of 
moral  and  legal  duty  for  which  the  propc-  re.nedy  i,  an  action  at 
Uw,  al  hnugh  ,t  ,^ay  not  be  a  fraud  of  .ueh  dark  complexion  a. 
to  Wast  for  over  the  character  of  the  man  who  perpetrate,  it. 

It  ha»,  indeed  been  .tatod  by  a  great  legal  authority  (p)  that 
the  expre,-,™  "legal  fraud"  "ha,  no  more  mnaning  than  legal 
heat  or  legal  eold,  legal  light  or  legal  .had..";  I,„t  the  later  if 
not  the  better,  optn.on  seem,  to  be  that  there  are  nmny  and  lino 
gradations  in  the  popular  estimate  of  moral  obliquity,  and  thai 
.t  ..  quite  possible  for  a  p.Tson  to  r,.rnail,  a  ivspeetable  member 
of  society  and  yet  at  the  same  tim,.  to  prac,i,e,  for  hi,  own  advan- 
tage, upon  his  neighbour's  ignorance  and  er<.dulity 

A.  to  the^  measure  of  damage,,  recoverable  by  a' plaintilt  who 
has  been  induced  by  misstatements  amounting  to  lc"al  fraud  to 
enter  into  a  eontraef  which  without  such  mi^tatements  he  would 
not  have  entered  into,  it  seem,  that  the  quantum  of  damages  i, 
limited  to  the  loss  that  the  plaintiff  lias  actuaih-  sustained  by 
reason  of  the  misrepresentations  of  tlie  detendani  co-pled  with  ail 
additional  outlays  legitimately  attributable  to  liis  fraudulent  con- 
duet,  and  doc,  not  include  the  fruits  of  an  ui,realis«l  speeulation- 
er,  in  other  words,  the  damages  to  be  recovered  must  always  be 
the  natural  and  proximate  eonsoquenee  of  the  act  complained  of- 
those  results  only  being  eonsiderinl  proximate  wiiieli  the  wrong! 
deer,  from  his  position,  must  have  eontemplatcxl  as  the  probable 
consequence  of  his  fraud  or  breacli  of  contract  (71 

111  order  to  entitle  a  creditor  to  interest  on  his  debt  under  3  &  4 
Will.  IV.  e.  42,  s.  28  (Imp.),  it  is  not  „ec<.,sary  that  the  day 
for  payment  should  be  named,  provided  the  time  can  be  aseer- 
Uined  by  the  terms  which  are  in  the  writing  and  which  will  enable 
the  jury  to  form  a  safe  basis  of  calculation  a,  to  tho  fme  certain 
at  which  .t.s  to  be  payable.  Or,  in  other  words,  the  Statute  applies 
only  to  debts  or  sums  certain;  consequenUy,  if  sueh  debt  or  sum 
csrtain  cannot  he  found  in  the  agreement  or  contract  itK^U  it  i, 
not  sufficient  that  the  same  may  be  made  oertaiu  bv  some  proees, 
of  calculation  or  by  some  a^X  to  be  performed  in  the  future  (r) 
Moreover  a  provision  in  a  provincial  statute  (s)  enacting  that 
interest  shaU  be  payable  in  all  easea  in  which  it  is  now  payable 
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by  law  ur  in  which  it  has  bec-ii  unuul  for  a  jury  to  allow  it" 
apjilii'w  in  ull  t■Qs^'^  whcrfs,  in  tho  opinion  of  the  Court,  the  payment 
of  a  jiifst  (loht  has  hi'on  iiupiupcrly  xvithheld  and  it  Bwm*  to  h*' 
fair  ami  <'i|iiilah!c  tlint  thi'  party  iii  default  should  make  coni- 
penaalion  by  puyiiiont  of  interest,  and  in  cases  within  this  detini- 
tion  it  is  inrninbent  upon  the  Court  to  allow  intercRt  for  such  time 
and  at  huch  rnte  as  the  Court  may  think  just  and  rijfht  ((). 

And  generally  an  ajfreemenl  to  pay  interest  up  to  a  spoeitiod 
date  raises  by  implication  an  agreement  to  continue  the  payment 
of  Huch  interest  until  the  eupitol  sum  or  uther  conttideration,  in 
resprtl  ol'  which  the  interest  wbm  payable,  Iiqh  been  repaid  or 
otliifwini'  satisfied  (u). 

It  may  be  lennirked  in  tluH  connection  it  is  enacted  by  tho  Bank  ' 
Act.  1913.  >4.  91.  that  throughout  thr  Dominion  of  Canada  a 
"  bunk  ina>  (,tii)ulate  for  any  rate  of  interest  or  discount  not  ux- 
ceedinjf  7  per  cent,  per  unnuni,  and  may  lake  in  advance  any  such 
rate,  but  no  higher  rate  of  interest  shall  bo  recoverable  by  tho 
bank." 


(0  ToroiUo     Railway    v.     Toronto  (u)  Th«  Queen  v.  Orand  Trunk  Jttv. 
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The  best  deliuition  that  can  bo  given  of  a  wunauly,  that  U  of 
a  representation  incorporated  in  a  contract,  appears  to  imply  that 
It  19  a  representation  of  sonio  ccruin  or  ciiatiug  pait  or  present 
matter  of  fact,  known  or  capable  of  being  known,  as  that  tho 
article  or  thing  is  tho  work  of  a  certain  maker  or  manufacturer,  or 
that  It  IS  in  a  certain  ascertainalilo  condition,  or  is  fitted  for  a 
cerlain  speoilicd  dut.v,  or,  if  it  bo  house  property,  that  the  building 
is  constructed  of  tho  materials  fpecilied  (a;,  or,  if  it  be  either 
chattels  or  realty,  thai  tho  vendor  has  a  good  title  to  the  property 
or  merchandise  which  he  professes  to  sell.  And  in  cither  of  such 
cases,  if  the  representation  form  an  integral  |)art  of  the  considera- 
tion which  moved  the  purchaser  to  enter  into  the  contract,  mis- 
representation will  entitle  him  to  an  action  for  the  deceit.  ' 

It  has  been  held  by  the  Court  of  Eichei,uer  that  the  Crown  N.t»«..i 
m  agreeing  to  grant  leases  or  licences  to  cut  timber  upon  specified  "'•»' »" 
lands  impliedly  promises  and  warrants  that  it  has  a  good  title  0™™'''' 
to  such  lands  and  agrees  to  grant  valid  leases  or  licences  (6) .     But 
it  is  submitted,  even  in  such  case,  that  apart  from  an  express 
covenant  for  title  or  warranty  on  the  part  of  the  Crown,  the 
existence  of  a  warranty  by  implication  should  not  be  presumed  (c)  ■ 
the  mere  fact  of  a  general  grant  by  the  Crown,  without  more', 
to  an  individual  of  lands  or  of  non-tidal  water  (i.e.,  of  land 
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coTwed  by  wttrrj  Ix'ing  iitauiticisnt  to  uiubtiih  the  txclauvo  titlr 
of  thu  Crown  tln'i-(to(rf\ 

Moiiovur.  iri  Ihf  luw  ot  it  (jrunt  from  tli.'  CiiiMii  ir  ,. 
«  lirimipic  iiliki'  ..r  llu'  .iirimiim  law  of  Kiiulanii  iiilil  of  ih.. 
Uoniiniori  ..f  tuiwdii  lliat  if  tlii'  King  riiiiki'  n  ^ruiit  wliicli  cdiiriol 
Ink.'  I'Hi.ct  in  llu>  nmnn.r  iii  whioli  it  ou^lit  to  tuko  i>ir,  it  uii-ordinx 
to  iln  tiTnm,  by  rrurion  of  nji  uiiloii>d.iil  (friuil,  it  is  to  bi'  coinlujid 
thit  thii  Kinif  hull  boon  deceived,  and  therefore  that  the  siibKiiULut 
grant  in  void. 

The  above  rule  is,  however,  qlialitii'd  to  thia  extent,  that  if  the 
•ubjeet  hud  no  uelual  or  eomtruetive  notii'O  of  the  previous  ([runt. 
the  aerond  grant  will  bo  good  to  the  extent  to  which  it  muy  b.' 
eonhiiitent  willi  llie  lirat  ((runt,  though  void  ai  to  the  rest. 

This  rule  arises  out  of  a  duty  wiiieh  the  law  casta  upon  the 
Bubjwa  ot  making  known  any  previous  inconaistont  grant  of  which 
ho  may  himself  have  notice,  and  if  he  neglect  this  duty  ho  is  held 
to  have  deceived  the  King  when  accepting  the  gront  mode  to  hini, 
with  the  result  that  he  takes  nothing  thereunder  (c). 

Adverting  to  the  general  subject  of  warranties,  every  affirma- 
tion made  at  the  time  of  sale  of  personal  chattels  ia  a  warranty, 
provided  it  appears  to  have  been  so  intondixi,  and  no  scknter  need 
bo  alleged  or  proved  (/). 

The  difficulty  is  in  ascertaining  whether  or  no  the  representation 
was  inlc^nded  to  form  part  of  the  contract,  for  if  it  should  turn  oui 
to  be  intended  nicnly  as  a  atateinenl  of  opinion,  no  action  is  main- 
tainable upon  it  unl.«a  lI  vm  tixW  within  the  knowledge  of  the 
party  making  it  {g). 

Thus  a  warrant}  tiiul  a  grey  four-year-old  eolt  is  sound  m 
every  respect  hos  been  hold  to  be  a  warranty  of  soundness  only 
•nd  (apart  .'roni  fraud )  no  more  than  a  representation  as  to  ago  {h\ 
But  the  very  distinction  between  warranty  and  mere  rcpreaontation 
being  that  the  latter  may  be  a  mere  expression  of  one  man's  belief 
»nd  so  not  actionable  unless  shown  to  be  wilfully  false,  aeems  to 
imply  that  a  warranty,  which  is  an  absolute  undertaking,  must  be 
a  warranty  of  something  which  a  man  can  undortoke,  and  is  thoro- 
foro  ordinarily  limited  to  some  fact  present  or  past. 

To  create  such  a  warranty,  no  special  form  of  words  is  necesiaiy . 


id)  Sriitow  V.  Corutinin  (1878),  3 
A.  C.  641.  As  roifards  an  implied 
tflrm  in  a  uontntct  by  the  Trown,  »IM> 
Arektbald  v.  Tha  Quftn  (18»1),  11. 
E«.  0.  R.  374. 

(*)  Alrock  V.  Co'ikf  (1839),  ft  Binf . 
340;  principle  applied  in  C»/y  o/  Van- 
eouvgr    T.     Vanaouvfr     Lumber    Co,. 

[1011 1  A.  r.  711.  P.  r. 


(/)  Ilfitbut  V.  Bucklelm,  11913 1 
\.  C.  30,  H.  L.  (E.). 

(?)  See  Taylor  ».  Buttert  (1850),  6 
C.X.  779:  nee  alao  PagMuola  v.  Cha- 
«o««.  (1903),  XXXIV.  S.  C.  R.  102. 

(A)  Budd  V.  Fairmanor  (1831),  8 
Binff.  48;  ■«•  aUn  Anthony  \.  Ital- 
"Imrf  (1877),  87  L.  T.  433. 
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Chitty,  481. 


Again,  on  the  sale  of  a  ship  there  may  well  be  a  warranty  that 
she  is  properly  constructed  of  plates  of  a  spocifiod  thickness,  or, 
if  Ehc  bo  timber-built,  that  the  is  copper-fastened  or  copper- 
sheatlicd,  and  that  imports  no  more,  in  cither  case,  than  that  that 
which  is  alleged  is  so,  and  not  that  the  seller  will  be  responsible 
for  faults  or  defects  which  a  steel  vessel,  or  copper-sheathed  ship, 
may  have  {k). 

So  there  may  be  a  warranty  that  a  safe  for  the  custody  of 
valuables  is  of  steel  and  patented,  &c.  (I). 

Again,  there  is  a  warranty  ordinarily,  though  not  neci'ssarily, 
implied  that  any  manufactured  article  is  reasonably  fit  for  use, 
and  if  an  article  peculiarly  adapted  for  a  specific  purpose,  as,  for 
example,  an  iron  safe,  is  ordered  for  the  object  for  which  it  is 
particularly  adapted,  that  is  for  the  sate  custody  of  vuluabli>s,  oi 
a  ciiain  lor  the  haulagi'  of  goods,  and  cither  article  should  be  found 
by  reason  of  some  detect  unlit  for  present  use  in  that  capacity, 
then  there  is  ft  breach  of  an  implied  warranty  of  liluesa  sounding 
in  damages  against  the  warrantor  (jb)  ;  and  the  saiue  principle  is 
of  general  application  (n),  it  being  clear  law  that  in  every  contract 
to  furnish  manufactured  goods,  however  low  the  price,  it  is  an 
implied  term  that  the  goods  shall  be  merchantable  (o),  nor  is  there 
any  exception  or  limitation  to  this  rule  in  eases  where  the  goods 
are  rendered  unmerchantable  by  reason  of  latent  undiscoverablc 
defects  (p). 

Moreover,  the  constructor  of  a  chattel  is  held  by  implication  to 
warrant  that  it  is  reasonably  fit  for  the  purpose  for  which  it  is 
constructed,  eveu  though  the  written  contract  by  the  maker  is 
silent  as  to  warranty  iq  :  and  a  fortiori  this  is  the  case  where  a 
custom  is  observed  in  a  particular  trade  to  specify  defects  in 
writing  at  the  time  of  sale,  as  in  such  case  the  omission  so  to  do 
raises  an  implied  warranty  that  the  goods  arc  exempt  from  flaw, 
and  consequently  in  such  circumstances  if,  ill  fact,  the  goods  are 
imperfect,  an  action  lies  for  the  deceit  (r). 


(i)  Sirpherd  v.  Kain  (1821),  d  B. 
ii  Aid.  240;  Cowdy  v.  Tfionwi  (1877), 
36  L.  T.  22;  ici  contra,  Taylor  v. 
Balhn  (18110),  5  Ex.  77». 

(()  See  Walktr  v.  Hiliur  (I86S),  4 
F.  *  F.  745. 

(m)  Brown  V.  EduniytOH  (1841), 
2  Man.  i  G.  279. 


(n)    Wallii 
Ir.  R.  S85. 


RimM,    [1S02]    2 


(o)    Latny 
Ttunt.   108. 


Fidget 


(181S),  fi 


ip)  Randall  V.  .Veititfrt  (1877),  2 
q.  U.  D.  102,  C.  A. 

(?)  GUle^pie  V.  Chenay,  [1896]  2 
Q.  1).  59;  SHephrrd  v.  Pybui  (1842), 
3  Hon.  i  G.  868;  Hophad  v.  B'irl 
(1884),  1  Call.  Si  E.  ^2.1. 

(r)  Jonei  V.  Bouden  (1813),  4 
Taunt.  847;  see  llso  Curtia  v.  Petk 
(1884),  IS  W.  B.  250. 
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In  order,  however,  for  a  chattel  to  come  within  the  above  stated  wi^nti,.  in 
rule,  there  must  bo  either  an  express  or  implied  warranty  that  the  "'»"»"  '" 
article  is  fit,  and  though  the  sale  of  any  raw  material  for  a  par-  K'lL" 
ticular  purpose  may  raise  an  imiilied  warranty  of  fitness,  tho  rule 
is  inapplicable  to  the  sale  of  a  specific  or  known  article  as,  for 
example,  a  patented  apparatus,  which,  in  order  to  support  an  action 
in  case  of  defect,  requires  an  express  warranty  that  it  is  fit  for 
the  purpose,  without  which  the  jnere  description  uf  it  will  not 
suffice  to  raise  the  warranty .  Or,  iu  other  words,  where  a  known, 
described  and  defined  article  is  ordered  of  a  nianufacturcr, 
aUhough  it  is  stated  to  be  required  for  a  particular  jiurposc,  still^ 
if  the  known,  desiribed  and  defined  thing  be  aetuiiilv  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose 
intended  by  tlie  buyer  (»  .  The  sale  of  an  .irticl,.  of  a  particular 
description,  even  if  made  by  sample,  does  nut  necessarily  and  in 
all  cases  import  a  warranty,  if  all  the  circumstances  show  that 
the  statement  of  the  vendor  was  i-ndcrstood  as  a  mere  expression 
of  opinion  or  belief  ((). 

And  a  like  rule  applies  to  a  piece  of  mechailsm  of  a  known 
designation  and  description,  or,  indeed,  to  anv  clmttol,  if  the 
very  article  asked  for  be  in  fact  supplied  («). 

The  cases  apparently  proceed  upon  the  principle  that  a  descrip- 
tion or  representation  of  an  article  is  to  bo  restricted  to  its  present 
nature,  condition,  or  quality,  and  does  not  extend  to  nor  comprise 
Its  future  capacity  under  uncertain  and  indefinite  conditions. 

The  chief  actual  distinction  iu  law  between  a  representation 
und  a  warranty  aiiparently  is  that  a  mere  representation  is  not  a 
amstituent  part  of  the  contract  ;being  in  many  casLU  no  more 
than  a  mere  puifing  appreciation  by  a  seller  of  the  valui'  of  tie- 
article  which  he  has  for  sale)  (x),  whilst  a  warranty  is  a  repre- 
sentation forming  either  so  integral  a  part  of  the  contract  as  to 
lie  mseparable  therefrom;  or  else  is  something  which,  if  iiol 
actually  part  of  the  contract,  would  render  the  seller  liable  to  an 
action  for  deceit  if  it  were  wilfully  false.  Or,  in  other  words,  a 
representation  in  order  to  amount  to  a  warranty  must  be  some- 
thing inseparable  from  the  contract  which  might  be  wilfully  false 
and  would  be  reasonably  understood  to  be  a  matter  of  absolute 
undertaking. 

.Vgain,  though,  perhaps,  not  impossible,  il  is  a!mo.-t  ineoneciv-  Wmnti™ 
able,  that  a  warranty  could  be  held  to  be  either  perpetual  on     

(.)  0«f«„(  ,.  £„;.,  (1SJ3),  5  (l860),2F.i:ir.;23,,„„p.„^„„.„,, 
^.(OW  V.  c™*  (.„.,,  4  H.  »  'xtluTi  i'VU  """•"  ""■'"• 
I-.  T,   oil;     t.iftta»x     V.     MrHnrray 
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extending^  over  a  long  saccpssion  of  years,  as  owing  to  the  infinitr 
mutatioriH  of  temporal  tilings  it  would  be  most  difficult  to  prove 
the  breach.  For  example,  how  could  a  Btatenicnt  that  an  article 
would  last  a  hundred  vears  or  that  it  would  resist  all  future  and 
indefinite  violence  be  shown  to  bo  wilfully  false  or  be  rationally 
understood  as  an  absolutu  undertaking  ?  The  very  attempt  to 
twist  such  a  statement  into  a  permanent  guarantee  would  eonsti- 
tutc  a  flagitious  attempt  to  transform  the  warranty  into  an  absnluto 
insurance  against  loss.  For  example,  could  there  be  a  warraiily 
that  a  ship  shall  resist  all  tempests  ?  There  may  indeed  be  a 
warranty  that  a  vessel  is  reasonably  seaworthy  and  an  express 
warranty  that  she  is  of  a  certain  class  or  build;  but  a  warranty  of 
absolute  safety  would  bo  to  turn  warranty  into  insurance  without 
the  reasonable  safeguards  imposed  thereon  by  rccont  legislation. 
No  doubt,  so  far  as  anything  is  a  matter  of  absoluto  cer- 
tainty, that  thing  may  bo  the  subject  of  warranty,  as,  for 
example,  it  would  be  possible  to  guarantee  that  an  iron  girder 
shall  resist  a  certain  pressure  or  bear  a  certain  weight,  for  that  is 
a  matter  of  mechanical  science  and  absolute  certainty.  But,  <jii 
the  other  hand,  such  a  guarantee  would  bo  only  a  warranty  that 
tho  iron  girder,  now  or  within  the  period  which  limits  the  reason- 
able existence  of  such  a  girder  if  subjected  to  ordinary  wear  or 
tear,  would  boar  such  a  weight;  not  that  under  all  eircumstanccs, 
or  as  against  unforeeecn  contingencies,  or  after  exposure  for  year? 
to  weather,  vibration  or  rust  it  would  still  continue  iirm  and  un- 
yielding. And  a  fortiori  there  would  be  a  manifest  absurdity 
in  warranting  that  bo  long  as  it  remained  in  situ  it  would  success- 
fully resist  all  future  effects  of  chemical  action,  atmospheric 
exposure  or  molecular  change  of  structure. 
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An  agent  is  one  appointed   to  do  anything   in   the  place  of  "Agent"  an 
another  (a),  who  has  authority  given  him  to  act  in  the  place  and  ^.C'**'" 
fltead  of  him  by  whom  he  is  delegated     ...     in  contractB  and 
agreements  (6). 

Or,  in  other  words.  "  an  agent  "  ie  a  person  employed  to  do  any 
act  for  another  or  to  represent  another  in  daalingfl  with  third 


(a)  Com.  Dig.  tit.  Attorney  A. 


(6)  Ba4»n's  Abr,  m,  Atto  - 


•in^"^' 
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Who  tOBy 
•mploy  ftn 
agent. 


M'ho  may  b« 
ati  agvat. 


authorifj- 
either  eirpri" 
or  implitii. 


porKons.     Tl.f  jirraou  for  whom  such  act  i.  done  oi-  who  is  so 
rcpri-3ent('d  is  iiilli.d  the  principal  (f>. 

-Any  pi.r«.n  wl,o  has  attainod  the  age  of  twcnty-ono  years  and 
who  18  of  sound  mind  is  compctenl  to  uu.ploy  an  agent  to  transact 
his  oSairs  for  him,  nor  is  any  consideration  necessary  io  order 
10  create  a  contract  of  agency. 

Moreover,  us  between  the  principal  and  third  parties,  any 
person,  whether  an  infant,  a  married  woman,  an  alien,  or  an 
outlaw  (d;,  may  become  an  a«ent,  and  within  the  scope  of  his 
or  her  authority  may  bind  Ihe  principal  duly  to  perform  th« 
engagementa  which  are  entered  into  on  his  behalf. 

But  allhuugh  .my  ix-rson  may  h.i  constituted  Ihe  agent  of  au 
ndulr  principal,  no  agent,  unless  he  lias  in  fact  attained  the  ago 
"f  t«enfy-onc  years  and  is  of  sound  mind,  can  become  pcrsonaUy 
resiioiisible  to  his  principal  i:i  respc  .  of  anv  contract  which  he  may 
enter  into  on  his  principal's  behalf. 

Th..  auHiorily  of  an  agent  may  h,'  conferri^d  upon  him  yorbaUv 
01-  n,  writing,  ,n  either  of  which  eases  (he  authority  is  said  to  he 
express,  ni  ,t  may  arise  hy  implication  in  i  ases  where  the  existence 
<J  authority  is  necessarily  lo  be  inferrixl  from  the  circumstances 
<>t  the  ( „se;  the  existence  of  an  agency  with  aU  its  duties  and 
reeponsibilities  being  quite  compatible  with  the  absence  of  express 
words  of  appointment  and  acceptance. 

But  the  fact  that  a  man  employs  another  to  do  a  speeihe  act 
for  him  It  a  particular  time  raises  no  presumption  whatever 
that  the  porson  so  employed  has  authority  to  do  a  similar  act  at 
a  different  time  >,. 

^nc.n„„.  ^f  ''■'"'"  ""■  ,"'"'*'  '■'''»'™'=<'  Of  ""  age-cy  is  in  question, 
«io«f,:r  Court.  ^I'-'t"';!'  or  no  tendered  evidence  is  admissible,  and  whether  or  no 
such  evidence  affords  some  scintilla  of  proof  of  the  existence  of  on 
agency,  ,s  a  matter  for  the  judge,  a..liough  the  actual  question  of 
agency,  being  a  ,|Ue8tion  of  fact,  is  for  the  jury  'f.  Where  how- 
ever, a  person  acts  notoriously  as  the  offloer  or  a^ent  of  eilhcr  a 
corporation  or  an  individual,  and  is  reoognisod  by  it  or  him  as 
such  officer  or  agent,  a  regular  ar.pointment  will  bo  presumed 
and  his  acts  wiU  bind  his  principal  although  no  written  proof  is 
or  can  be  adduced  of  his  appointment  'i)' . 

M  -n  over,  when  onee  the  existi-nc..  ,if  a  conlract  of  agency  is 
esta-  .i.,J.  the  agent,  .is  trustee  for  his  principal,  is  bound  to 


Eiifftenoe  of 


Aiffnt  (I 
Chitfy,  264. 


(c)  Indian  Contract  Art,  8.   182. 

(rf)  Baron'8  Abr.   til.   Attorney. 

(e)  Smith  v.  Roe  (18fi5),  I  C.  L.  T. 
154;  lee  also  Ori-^nwood  y.  Com- 
mercial Bank  of  Conadd   (1867).   U 


c  IP  ^f  Jitaquu-rc  V.  Becker  (1859). 
8  U.  C.  C.  P.  187. 

f.7)  School  TruntMi  of  HnmUtOH  v. 
Am/  Cl«Si),  Ott  Gp.  4(m 


CoNl  11,11  T»   ,it    AoE.VCV. 

Further,  it  i«  „  sotiM  r>.le  of  law  ,l,a,  a  ,ru„oe  or  ug.nt  „,av 
„e,th.  pure,..  ,ro,n  nor  .e,l  to  hi,  prinoipa.  without  I.^L  -o^- 

Moreover   m  order  to  avoid  the  mi«lu.f  resulting  Iron,  dl.ci, 
eal,ng  or  the  reeep„„„  „f  ^  ,„„„,  ,„,„„,;,,;„      ;,   «  '    ^    ^„„ 

for  an  agent  to  , ell  hi,  prineipal  ,ha,  he  ha.  u.^  i,  ,„i  "  ,„"  ^ 
nn  .ntercrt  .n  the  pureha...  He  m„„  „u  him  alfthe^ma,  ri„ 
tn,-u  and  the  ,„„,nen,  i,  appears  in  a  „,,„.a„ion  between  p, 
o,pa  and  agent  that  there  has  been  any  underhand  deal  n'  v 
the  latter,  or  that  tn  order  to  eloak  the  trannaetion  the  ag  ,,",.' 
made  „8e  of  another  person's  „„,„e  as  a  pu.ehaser,  instead  ^f  Ms 
own,  however  fa,r  the  transaetion  may  he  in  other  respeets  fr™ 
that  moment  it  has  no  validity  i„  ,ho  Court ;'/ 

Again,  if  an  agent  eraploved  bv  a  prineinil  to  „n,-nl,,., 
petty  foi  him  sdis  the  prineipal  piopL,,  :?!:  o  ^t      ifT:  ^^n, 
acquired  before  the  agenev  exist,,!    .■„.„.,  r       <■  "  "'   witlihi,  * 

.^  fact  that  it  is  h^  o:: ;:;:!;--;:'- :™;  •':-;;;-;  ^^■ 

diseoveringthe  lea    eiLunista,,,,.  t..  reseind  the  eontraet  t 
Or,  eonversely,  il  „„  ag,.„t,  „p^„„,j„,  ^  ^ 

by  h„  principM  to  attend  an  anction  sale  on  his  behalf  or  he 
parpose  of  buying  eertain  speei(i„l  property  for  him,  and  n  bre  eh 
0  IS  contraet  of  ageney  buys  the  properly  for  himself  he  ,1 
w.  1  regard  hini  as  a  trustee  for  his  prineipal  and  will  eomp  h  „. 
to  tr  nsfor  he  property  to  his  employer  at  the  aetual  p'r L  b 
paid  for  It  (V,  Nor  is  a  plea  of  non-eomp-ianco  with  the's tatu. 
of  Frauds  any  defence  to  such  an  aetion  (m) 

Again   ,f  an  agent  entrusted  with  the  sale  of  property  bv  hi,  n     •.  , 
pnncipal  eoneeals  a  .material  fa.t,  and  thereby  indreefbimt  '-""    ' 

cep  a  lesser  suni  for  it  ,han  ho  otherwise  would  have  do^  he  ?«"^ 

-o^l^r^^d^L^r^'S:;!^.:-- 


m 


Cr  J««    »      ".  "■  """■<"•  (1868),  U 
!Gr   1     '*'"""""  >■•   ""''y   (1S50). 


S3,'p.  c'."""''  '■■  ^■°'''"    r'9»21  A.  C. 

(/)  Rou  ,.  ,s\„„  (1875)  22  (!r. 
29:  aee  at^o  Barton  v  UrVi/r„. 
(1891),  XX.  3.  C.  R.  404       ■""'"'"'" 

(m)   ffo.,  V.  Unr,  .„p,a. 

(*i)   Rina  V.  Piifir  (1903\ 
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Th«  LiW  OF  SlHPLI  COMTEACTl. 

vcyanci  of  the  property  td  himaeU,  th«t  in  order  for  the  tran«Klioii 
to  bi>  supported  in  such  cirounutanooa  there  must  be  dear  evi- 
dence of  entire  good  faith  on  the  part  of  the  agent.  And  d  iortiori 
this  is  Iht  rule  where  a  purchaser  is  the  solieitor  of  the  vendor;  in 
such  case  it  being  incumbent  on  the  buyer  not  only  to  satisfy  tha 
Court  that  ho  has  done  as  much  for  his  client  as  ho  would  have 
done  if  the  purchaser  had  boon  a  third  party,  but  also  that  his 
client  cither  thoroughly  understood  the  matter  or  else  had 
independent  advice  (o). 

And  where  an  agent  is  guilty  of  fraud  upon  his  principal,  the 
ordinary  rule  aa  to  the  principal's  constructive  or  implied  notice 
of  the  act  of  the  agent  does  not  apply;  it  being  a  well  recognised 
exception  to  the  general  rule  that  ia  cases  where  the  agent  is 
party  or  privy  to  the  commission  of  ii  fraud,  misfeasance,  or 
irregularity  upon  or  against  his  principal,  his  (that  is,  the  agent's^ 
knowledge  of  the  fraud,  ini»tcBsanco  or  irregularity,  and  of  tb(t 
facts  and  circumstances  rnnnei'tod  therewith,  cannot  be  imputed 
to  his  principal  (p). 

Moreover,  if  an  agent  capolcsaly  and  negligently,  or  falsely 
and  fraudulently,  and  in  collusion  with  third  parties,  forwards 
to  his  principal  a  miBstalement  of  facts,  and  his  principal  by  aclinf- 
thereon  incurs  loss  and  is  put  to  legal  costs  and  eiponses,  tli.- 
agent  is  responsible  to  his  principal  for  tho  los»  and  costs  and 
ratpcnsci  so  incun-ed,  although  tho  third  party  who  was  in  eoUuBion 
with  the  agent  derives  no  benefit  from  tho  false  and  traudulcnl 
misstatement  (q) . 

Again,  an  agent  entrusted  with  chattels  belonging  to  his  prin- 
cipal is  not  the  owner  thereof,  but  a  bajo  trustee;  and  con- 
sequently, as  a  trustee  or  quasi-trustee,  can  never  assert  a  title 
of  his  own  to  the  goods.  Such  a  person  may  destroy  the  property 
and  render  himself  liable  in  consequence.  If  it  is  stock,  he  may 
sell  that  stock  and  invest  tlie  procoeds  in  other  property.  If  he 
destroy  the  trust  fund  by  paying  away  the  money,  the  trust  is  at  an 
end;  but  if  he  invest  it  in  othxT  property,  and  that  can  be  trawd, 
he  is  still  a  trustee  in  possession  of  trust  property,  and  to  that 
he  can  never  assort  a  right.  And  consequently,  a  sheriff  may 
not  attach  such  trust  goods  umler  a.  fl.  fa.  for  a  personal  debt  of 
the  trustee  (r). 

It  is  clear  that  if  a  servant,  or  a  managing  director,  or  an  agent, 
or  any  person  who  is  authorised  to  act  and  is  acting  for  another 


(o)  CUrfut  T.  ifurrar  (IDIH). 
XXXII.  S.  C.  R.  450. 

fpl  Commorcial  Hank  of  Wituhor 
T.  ifirriion  (19011),  XXXII.  8.  C.  H. 


(q)  Horu:ich  Union  Firo  Int.  A'otr. 
V.  .Vo.tlultr  (1902),  38  N.  B.  Kep. 
691. 

(r)  MocDonnrll  ▼.  Robtrtton  (1B93), 
1  Terr.  I/.  B.  4i9. 


OovTPHiTS  OK  Acilivrv 

in  the  mntt.r  of  any  .ontmct  r.vcivo,,  a,  regard,  the  ronh-act,  any 
eonsidorat.on  or  anv  ,„m  „f  „,„„,,,  whothcr   hv  way  of  nor"- 

on  behalf  of  !„,,  pr,no,|,al,  he  i»  oommitlin^  a  hreaeh  of  duty 

I  ,,  ,,  d,»l™„.„,  a,,,  „„,,  i,  ,„,„,.,„„  ,„  ^,,„„.  „,_^,  1^^,  ^^^^^^  ^^ 
..UKt«l  ,0  perfor,,,  the  duli,,  „hieh  he  ha,  „„dnrtak,.n  „,  .seryan. 
er,lgenl.«  ;  the  geneiul  picpositio,,  of  1„„  in  such  eafes  he,.,  -hat 
an  agent  employed  hy  „  p,.i„ci,,al  or  M«M.r  ,o  do  bu,ine,;with 
anothc,-^  who.  u„k„o,v„  ,o  ihat  prineipal  or  master,  fakes  from 
thai  other  person  a  profit  ari.iug  out  of  the  hu,i„es,  whieh  he 
,.  emplo.™l  u,  ,ra„,„et,  is  doi,,,-  „  wrongful  aet  i,M.„n,i»to„t  alike 
"ith  h>s  duly  towards  hi,  nmster  and  the  eonlinuance  of  eonfidenee 
hrnv.-,  n  ,he,„.  fie  d„,H  ,|„  „,„„g.f„l  „,.,  ,„,j  ,^,„,„;,^  „__,  ^^^^_ 
.tant.ye  „iTe„ee  whether  sueh  profit  he  given  to  hi,,,  in  return  for 
son-,ees  wineh  he  actually  performed  for  the  third  pi-rty,  or 
whether  ,t  he  g.yen  to  him  for  hi,  su,,posed  influenee.  or  whether 
It  he  g,ye„  to  h,m  on  any  other  ground.  If  it  he  an  iUieit  profit 
wh.eh  „r„es  out  of  the  transaction  it  helong,  to  his  master  and 
the  agent  or  seryant  has  no  right  to  take  it.  or  keep  it.  or  bargain 
fer  ,t.  0,-  reeene  if  without  bargain  unless  his  master  know,  of 
It  and  aeqniesees  in  its  reception  'l\ 

An  agent  haying  an  authority  from  his  prineipal  to  do  an  act 
le,s  authority  to  do  eyery  lawful  thing  whieh  is  neeessary  in 
order  to  do  such  act. 

Where  therefore,  an  agent  ha,  authority  to  earrv  on  a  busines, 
e  ,s  ,mpln.lly  yesled  by  bis  principal  with  authority  to  do  "yery 
l^fulthmg  necessary  tor  the  purpose  of  his  euiployn.ent  or 
«h_jch  „  usually  done  in  the  course  of  eondnetiug  such 'business 
I  bus,  tl„.  managnig  owner  of  a  yessel  is  deputed  hy  the  eo- 
n-vncrs.  as  fbcir  agent,  lo  employ  the  yessel  for  their  benefit 
Therefore.  ,t  must  follow  as  a  necessary  eon,e,|uence,  thai  be  is  by 
<h,..n  ycsted  with  authorif^•  ,„  gi,..  „,.,|,„  („,  ,h,  npoessary  repair 
l.ttmg  and  outfit  of  the  yessel.  But  he  ha,  no  pow.-r  to  make 
"uproycments  in  the  vessel  or  to  enWl  unusual  or  struc;  ural  altcra- 
t.nns,  the  l.mit  of  his  authority  being  lo  do  what  is  reasonably 
i!-cssar,-  for  Ihe  purpose  of  a  contemplated  employm,-nt  of  the 
vessel  in  the  ortlinarv  course  of  irade  suitable  to  the  class  lo  which 
"he  liclongs  (t/\ 

.\gnin.  where  one  employs  a  broker  lo  do  business  for  him  on 
»  Sleek  cxcbansc  the  prineipal.  in  the  absen,.e  of  anything  lo 
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f')  Ih.Uhhtx-m 
Vf.-H.  (\  K.  131. 


'■"""7  (190S),       Cor^K    V.    Dfii-idxon    a9«3),   XXXIV 

s.  c.  H.  mn. 

(,K)  Troop  V.   Evrytf  (]fl94).  Coot 
<'ftH.   131. 
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'•10  TnE  TiAW  OF  Stmpi.p;  Contractu. 

show  an  rxprosB  agroomont  to  tho  contrary,  must  bo  taken  to  havR 
rmploypil  tlir  Iii'okor  on  the  iprniB  of  the  Slock  Kxrhangc. 

Cnnsequrntly,  whrro  a  principal  imtlioriHttl  his  lirokcr  to  deal 
in  jhnrps  on  his  hchalf,  Huch  authorisiitioii  wan  hrld  by  tiio  Privv 
Couiiril,  in  tho  v&Hf  of  Fttrtjel  v.  Baxter  (x),  to  amount  to  an 
implied  ronnrnt  Iiy  him  to  tho  sole  of  \m  sharci?  upon  bin  fnihin' 
lo  supply  ;hr  hrokor  with  the  nH|uisit{'  fiindH  for  rariyinp  on  \\i.- 
transaction. 

And  a  like  rule  tipplirs  when'  n  partner,  tnfrrnntile  njfent  tn- 
factor  in  posflppsion  of  goods,  cr  of  the  doi'unients  nf  title  (o^'ocjU, 
nuU  '  ft  sale,  pledge,  or  other  di»pOHition  of  the  proiM^rty  to  ,i 
third  party  in  tlio  ordinary  eourfe  of  business  (//\ 

Again,  if  a  woman  either  actually  or  inipliiHily  appoiiilN  hir 
husband  her  ajjent  for  the  carrvins;  on  of  her  separate  luisineHt 
she  thereby  iH-conies  bnund  by  his  contracls  on  her  lie!ia!f  \\  ilh  nil 
persons  dealing'  in  good  raith  with  bini.  And  this  rule  is  of  uni- 
versal applicfttion  in  (ontni'tH  of  ageney  whenever  tie'  viry  a.!. 
of  thr'  agent  is  authorised  by  the  terms  of  the  appointment.  Ami 
even  if  the  agent  betniy  bis  trust,  the  fact  ciinnot  nH'ivt  thiid 
parties  iieting  in  good  faitli  and  without  notiee.  Nor  an;  person- 
tlurs  dealing  with  an  agent  bound  to  iiu|uire  into  faettt  allumh' ' .'' 

And  applying  the  pnnii'  rule  to  contriiets  of  insurnnee,  it  Inn 
bp<'n  decided  that  a  general  agent  for  elTecling  insurances  on  belmlf 
of  a  company  has  full  power  to  insure,  to  renew,  and  to  take  a 
nolo  of  hand  for  the  premium:  itiid  his  giving  a  renewal  ree<;ipi 
and  fiubsoquontly  accepting  the  premium,  even  though  it  be 
coupled  with  notieo  of  a  brearh  or  variation  of  tho  terms  nf  tlir' 
insurnnee,  is  as  ofEeetual  a  waiver  of  the  breach  as  if  the  preniinni 
had  been  paid  in  cash  at  tlie  timn  when  the  rent'^^^^l  rec-ei))t  wan 
issued  (ff\ 

Moreover,  it  is  an  undoubted  proposition  of  law  t'  -x:  the  ic-^iion- 
sibility  of  the  principal  towards  third  parties  is  not.  confined  lo 
cases  where  tlie  cuntrait  Iins  been  actually  inade  under  his  express 
or  implied  authority,  but  exti-nds  further  and  binds  ihe  piincipjil 
in  all  cases  where  the  agent  is  acting  within  the  siope  of  hii*  usual 
employment  or  has  been  !  Id  out  to  the  public  or  to  tlie  othfr 
party  as  having  eonipetent  authority,  although  in  fact  he  may 
have  in  a  particular  instance  exceeded  or  violaf<'d  his  instruefionN 
and  acted  without  authority. 


(x)   [1900]  \.  ('.  4fl7,  p.  v.. 

(y)  Tiiriu-'iff  V.  Mrli'-in  (1900), 
XXX.  S.  C.  K.  441. 

(--)  Quebec  /la,d  V.  JftrohH  (1902), 
Q.  R.  23,  S.  C.  167.  For  oppliration 
lit  thii  rule  to  marine  inMiirancp,  xoo 
Prutidenee    Wathington    Int.    Co.  t. 


rhnprnan    (1885),  Cas^.    Dii;.   217. 
(n)     Mfimifnrturrrx'     Ar,  ,.l'«l     !,-. 

r,..  V.  /'«r/.«,"v(lf97),  xxvirs.c.ii. 

374;  floo  ftlso  Proi'irlmie  Waitkinot'»i 
/no.  Co.  V.  Chapmaa  (1885).  Vatm. 
Diff.  217. 


CoVTBAfTS  OF  AoENrT 

<!"■  "tl.H'  bv  holding  ouT  ,1  r.       "  "'*'"  "■  """'■'•  "''"  ""»'«' 

.■.H.er  bv  power  of        ™  ^Ir    ,  ,  '"  """"''"'■  "'"'''■"^'^ 

i"  limited  o  tl,o  d„l  of  "11,  r'.  °"'"'  ""'■T'ivooal  nmnncr. 
,,Tf,>rm  (h).  """  "'"'■''  "  '»  '■"^'■""ory  for  an  agent  ,o 

a^™rn:;:Sb::r:/,f  -^-^^  ^™'  ■■" ''--"™  ">- 

»  principal  i,  an.Jo  a  ,  „:  Zr;'''  ','  f  '""'"""'"'  '»-"■»' 
oom„,ittod  bv  l,i,  servant  „  „  ?  *™"''"""  "r  wrongful  aet 
-"Pl"yn,enf  and  for  I  ,  ,  '  T  "'",  '"'"'"'  "^  '"»  »^"i"'  or 
fal  aet  i.  no  „,„,,  tV  'i  ':','      "f  ,'  "°  '"""  ""  "'"  -™«- 

lawful  .lung:  nor  i!  Uneeo;!!:;    „""'"'°''  "'  ""'"^  "'  '""'^'iy 

...fficient  ground  for  rebn       „       "  t"  ''"."''"''■     ■^"''  ''  "  "<" 
bv  eon^truetivo  no.fee  fo      1    "  7™"'P  '™  th«t  l-  i»  affected 

inlere,,  in  deceiving  him  (rf)"  ™'      '"  ""  °«™'  '""'  ■» 

Bat,  on  tlio  other  hand,  the  anthorkv  of  a  , 
restricted  to  the  range  of  matters  ne, e!?',  """'''  ""^"^  " 

-ope  of  hi,  employment,  a  ,d  „  he  J  f  """""""^  "'"""  ""' 
a  prudent  and  ordinarilCjalei,    ,  ""    '■^'"■'-""'"«.«  which 

.n  .-ch  a  position  „,  gh[  Z  "be  T''"T'  '^"™"  P'-^-" 
■cgard  to  the  particular  ela^T  '^i  '''"""'  '°  ""''"■•  '■»"■>'< 
[principal,.  ^  "^  ''"""^^  '"'™»ted  to  him  l,y  hi, 

Tiius   where,  by  power  of  attornov,  an  ai^ent   f„ 
•."authorised  to  enter  into  po<,e,,i„n  o^  H  """'tSage™ 

"»'l  -11  .1.0  »„„.  either  bv  p nbTra  e H  ,  '""''  '""""''y- 

«l.c attheponerdid  no"  a  ,Hr  ■ '"■  '"'"''  ™"'^'"^'.  '' 

N-cr  will  the  fact    !,  „  ,  '  '    „    I  ""  '"  """  ""  "''dit  (e). 

"  '°  '"■''"'  "'Pwrs  to  the  demisivl 


l«l 


Liability  „f 
princiim]  for 
fraud  of 

Obltty, 


LimitatiuiiN 
"11  autJiority 
•'f  nLreut. 
Chitty. 


'l^l    Rich/IT'h  y     linnh  ni-    >■  i. 
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Ttn-  i.\\\  or-  SiMPi  K  r'<>\TM\rT!«, 


promitw's.  j^im'  him  niithcirity  tn  mljutf  mntli'i*  nf  tfimrr  or  ext'Tid 
«r  cnni"!  (hf  loasf  iiitori'il  i'tio  Ky  iln  laiullmil  witli  llic  tenant  (/. 
Again,  no  loaHun,''  Ir  piison  uuiilil  inia^rinc  an  ininraneo  iigoni 
hud  niithtij'iiv  fruni  hi™  |)rini.ipals  to  tnk''  «  rUnltcI  in  «uti«faction 
nf  til'  n  III  will  |iri'niiiitit,  or  >tiilT>'r  him  tu  l.  rnlitliil  In  «<'!  oil  hl^ 
personal  inih-hti'ihiocH  tn  the  HHMiri'rl  hy  givin;^'  him  n  prnniiiin 
rt'Cfipl  for  thi'  ftirronl  yrar,  nnil  were  ho  to  rlo  ritln'r  of  thi"^ 
thinitr^,  01  noni''  other  thiiiif  nf  u  liki-  kirni,  ii  rrasoit»l)|' 
pri'»>nniiitioii  wnnlil  hi  mtmA  in  tin-  rnin<t  of  aiiv  intdli^'M.f, 
pirnni;  t!,ti1  hf  was  t'Xt  "iliiijf  lii«  authnrit\  </  .  ai"!  tini--. 
(liuMitly  thai  his  jiriiu-iiiaN  n<ri'  not  i-c^ponsihii"  foi-  his  actrt;  lli 
rnh-  in  "uch  and  (toffmiif  <inon  hiiii(r.  that  "iii-ri'  an  it^t-nt  ariini: 
iHiti-iih'  ihi'  apjiiiiviit  Bfo])!'  of  hi«  unlhoritv  nuikcn  w  ii'iiri'scntnlii'ii 
to  iiiivancn  hi-  own  pil^atc  immIn  ,or.  whal  i»  the  s*iini'  thinir.  tli<' 
prival'  iik's  i\[  soiiii>  oni'  otlicr  llian  hi-  piincipul',  it  can  in  in' 
nenw'  Im-  callpil  th*'  roprfsi'utntion  of  the  prim-ipal.  Or,  in  oih<r 
U()i'ili4,  it  is  not  a  I'l-pii'i-'iitai  i":i  l)\  him  a^  afpi-nt.  And  in  >ui  h 
pace  tile  In-Iicf  of  tin'  pfTKOn  artiuu  upon  Ihc  rfprfscntafion  i* 
inmiali'rial  a.-  a>:ainst  mh  h  ol>vions  want  of  anthorily  /)  .  Xn: 
i\ill  tiic  fart  that  the  ]>oi'f*on  hy  aotin};  upon  the  represontation  h^s 
altfri'<I  his  position,  c-top  tho  print  ipnl  from  ro]mdiating  tlio  action 
of  his  njrrnt.  Xnr  i-*  this  rnlf  cnnliru^I  lo  'sihs  in  whii  h  tho  icpi'. 
sentatjon  is  iuaih>  o'crlusivdy  in  thi*  intoipsts  of  tlif  agent,  Thii>. 
it  is  not  within  tlio  ronijutcni  f  of  a  lo.al  a^rcnt,  or  otlicr  suhordinatc 
oflicial  of  an  insurance  fompany  or  trailing  corporation,  to  waivi' 
(on  hdialf  of  the  conipuny,  coinpliand.'  with  n  rondition  prc-^.>d.tit 
Pinhodied  in  the  policy  isaned  to  tlic  awinrtMl. 

Whore,  therefore,  "an  adjusler,  "  employed  by  an  insuiBiiii 
company  tn  invcsti^^'ate  a  claim,  waived  a  condition  retjniriiiir 
certain  matters  to  be  done  by  the  a^isnrcd  within  a  limited  petiiv! 
such  waiver  was  held  not  to  estop  the  ins'irnnce  company  IVuiii 
di^spnting  th(*  claim  on  the  ground  of  non-porfoinuuite  of  tin 
condition  precedent  to  hringin;,''  an  action  on  the  p(»liey  >  *",. 

Upon  similar  grounds  it  lias  been  decided  that  an  aj^'cnt  or  siiiji- 
mastcr  signing,  on  lln'  r)\viii-r'rt  liclialf,  a  hill  of  lading  for  irofkls 
whith  have  citlicr  never  been  delivered  to  his  principal,  or  els 
have  never  been  wliip|)cil,  in  not   the  agent  of  the  owner  in  tlml 


imrl'-  (19113).  36  \.  B.  R<>p.  333. 

(V)  MiululiiMiirrrH'  .Irrufri,!  /»*. 
(',..  ^.  /'Wyry  (iH»7>.  XXVll.S.CR. 
374. 

(lh96),XXVI.  S.C.  K.  381.  n..  p,  3HU. 
(i)    .4/ff'i     .4M»rr.     Co.     V.      Hrnunfl! 


(iHftfl),  XXIX.  S.  C.  R.  537;  €•<»- 
n-rrei/i/  I'mon  Jxurr.  ('o.  V.  MarpKOi\ 
n899;,  XXIX.  8.  C.  R.  6»l  ;  Tonof 
V.  fmprrinl  Firp  Im.  fn.  (18y6). 
XXVI.  S.  C.  R.  d86;  but  see  '-ontro 
rf,.yid.Hr.'  U'.nhi,.fjin»  />•!.  Co.  V. 
rh^pmnn   (1K85),  Caw.   Dijf.  217, 


Co\ril\.  TV  OF  AuiM  \. 


tw 


behalf  «,  a.  ,„  ,„„k„  |,i,  ,„„„,,     I  ,„,,,,, 

.dv.m*.  ,,„„„  ,i„.  f,.„i.  „t  ii„.  i,.iu  „,  i„,ii„,,  ,„  ,„„.;;;., 

In  furth..,.  ox™,,,lj,l,,„,i„„  of  ,1,.  d„c,n„..  tl,,.,  „„  ,>«,,„  u«  uo 

""■"'"I''""*' 7'' ■  "  '■""-'«""'•  lu..  „„  .„„l„„i,v  .„  „-,.,„  ,„  H 

>ana,.u„  „f  ,1,..  „.,.,„„  of  a  .,„.W,.l  ,.„,.„-u..t  of  ,.n,viKi„„u.ot  ,,,,70 
li)  llli  .wiu  will,  hi,  |>ri,i>„K,|  .l„,l  r,  ..  ;  J  '""""""'<' 
"■"  '■  "'"'  '", '■'■'>  nulhon»,|  In.  a„  ow,„.,  of  ,„„,„.,,  V  „,  „„J  ' 

;      !■  "^  "  '"1"^'' I',  h.cs  no  :iolhoi-,tv  lo  niiiki'  a 

b,„.ln,K  .o„„„,,  „,    ,,|,  „„  |„,,,^,f  „f  ,1^^,  ^    _^|^^^.  ^^^^   - 

.\lo.oov..r,  .f  „  ,,„,„i,,„|  „„„,„,,„.  „„  ,^^ 

no  a,„h„r,,v  .o  ...|1  f„,.  a  1,,.„,  „„„,„„,  „,„,  J ,,,,  ,^,,  _,;;  '^^^   1 

,.0 Mac,  ..„.c..,,,  ,„tu  by  l,i,„  o„  h.half  „f  ,,„  ,„„.,  ■    .,  ,,  „,,    .; 
ii.i.l  .iHv.l.o  pi.,.lor,„ai,.o  ll,„eof  «ill  b,.  ,vl„„.(l  (,A 

But  wh„,o  ,h,.  au,ho,.„y  »,iv,.„  u,  ,1,,.  ap.„t  bv' h.»  |„.„„.,p„l 
-mm,,,.  ,o  a,,   ox,,,,,,  a„U,„,.i...„o,.   ,„  ..,1   ,,:,,    „„  ,,  "V,^ 

frau  ,     ,l,o„,,  „  |,a,  h,.„„  I,,,,,     ,,„..,,    ,^  ,^_„_  ^,_^  2;' 

-.,.»,  ,h.  a,.,ho,-,,.v.  of  a„  a,o.,.,  to  tak,-  ,l,a,vs  for  aoolhc,    ,  ' 

Again   in  f.„-,hc,- ill,„„.„„„„  „,■,„,„;„  |i„i,^„.„,„ 
J...l.«al  ,lo,.,s,on.   upon   ,1...  „,.,ho..i,,  „,  ,„    ^  ,„   ^  >  ^S„?""» 

F-nPipal,  „  ha,  he™  hold  ihat  ,1,.  ag,,,t  of  Iwo  i„d,.„,.,„  "'""' 

ar..  «ol,l  to,-  a  smslo  lump  p,,,,.  „o,  ,uscv„ill,l ,  ,,,■     ■   , , 
,ionn,e„,,  savo  by  ,ho  ,o.':j„.b„™.y  llil'ln  ,'     ^''^Cr 
ll-o  1.^  .a„  ,.„,,„„  of  «,„.„  a  ,.o„„,„.,  o„l,.»,  ,|o.  ,t„"  ,.  ,o™:'" 
..sou,  ,  ,0  h„.d    avo.  either  oxp,.,...v  or  in.pUedly.  b.   . 
■■.n.i  «„1,  full  k„o«  lod«,.  of  all  ,he  „.,.„,s  of  ,|,e  a^veL-,,,  ,„a  I 


't>  ErI,  V.  0.  U:  Rig.  „l  Cam,l., 
'I«»l).  V.  »,  C.  R.  179. 

(')  (1903),  XXXIU.  S.  f.  U.  432; 
»ee  also  (JUmour  v,  Siuton  r'lQiWi  i 
XXXVn.  S.  C.  R.  422.  '' 

J,m)  (iilmmir  \.  Simoit  (19U5),  15 
^an,  L.  a.  205;  0»h„rnr  v.  Fuymrr.- 
"""*";■  ^Vrirfy  (1855),  j  (i,-.  .'i2«. 


to  tho  P„v,  r„ua„u  «,»  dimiJoa 
"  twhiacal  ground. 

■  o)   h,„,;,„li    i; /.  _  .    ,. 
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Thk  liAW  or  Smru  Contuct*. 


itf  tnuti 


the  agpfit,  aupnted  to  the  conditioni,  and  agreed  to  be  bound  hy 

Iho  coiitniL't  umlirtakt'ii  uii  their  bohitlf  (/>i. 
*  iiul   r  ronvrrnn,  u  im-ikhh  \>hn:t'*\   in  a  il'lui'iar>    ri'Ution   wifli 

Hiiolhor  may  mix  tli<utingH  of  his  own  uiih  thoM>  uhiili  hn  iitakiM 
on  behalf  of  his  rrntiii  t/uf  truKf .  Althim^h,  whiti  cinrc  HUth  a 
tiduriary  idutioniihip  hiiM  b<4Mi  ci-pat^d,  if  the  futi'l  iit  uiiMipiflii'd. 
snd  it  ranuot  bo  nhowii  ^hii-h  purlion  ot'  tht-  [trtxi^'drt  of  thi*  ftiml 
is  rv^Wy  siihjiHt  to  thL«  trunt,  tlit-  tiunt  in  runtitliTcd  as  utturhirig 
to  tht*  whoh'  of  tht>  proi'i>('d8,  und  ii  dofw  not  lie  in  the  mouth  of  tin- 
truftri'  l<»  SUV  thiit  uny  portion  of  the  priMTftlrt  '\»  not  ullL'tlfl  wi  li 
thf  truHt  ((•;}. 

And  II  like  ndi'.  uh  ici  ciMnniisturt'.  upplioi  to  chattclM;  wlii-rr, 
thcroforo,  an  uje'iit  is*  entrusted  by  his  (niru'ipal  with  inonry  fi' 
buy  giM)dn.  if  the  K"*"!".  whi'ii  punhii-si-il,  an'  iiiivnl  with  those  oT 
tho  ii^ent,  ih^'  primipul  has  an  t-iiniliibli'  tith-  to  a  (juimtity  litk'n 
from  tho  ii<^^M'i'gut('  nuiHt*  et|iii\alL'nt  lu  tin'  lunourit  udvunci'd  h\ 
him  for  um'  in  the  purchase  (r). 

Again,  iilihoufjb  u  fraudulent  or  \[\v^\i\  lontruct  nf  ii^fniv  !> 
ahf*olutfly  void,  then*  uronrtuin  amtruets  of  imperfect  olili^'ali(jii^ 
whiih,  liiuu;,di  voidable  by  reation  of  their  suhi^equint  degemriitHiii 
into  immorality,  are  ueverthi-less,  whilst  still  inchoate,  eapabie  i»|' 
imposinjf  alike  upon  principal  and  agent  oertain  well  reeognisi'd 
liabilities  and  obligations. 

Thu!«,  in  a  trani^action  which  amounts  to  a  gamble,  whether  ii 
he  on  horses  or  in  Stock  Exchanffo  dilTeriiiicH  or  margins  nr  In 
wheat  or  any  other  commodity,  the  person,  whether  stakeliolit  r 
or  agent,  with  whom  tho  Btukea  (in  connection  with  such  an  ill  gal 
wager;  have  been  deposited  is  liable  to  an  action  a)  the  suil  ol 
either  of  the  particM,  if,  before  tho  event  .is  ascertained,  ouch 
party  repudiate  tho  wager  and  demand  back  his  share  of  the 
deposit. 

And  a  like  rule  applies  to  transactions  between  tho  principals 
themselves,  either  of  whom  may  demand  back  from  the  other  anv 
securities  which  he  may  have  deposited  as  cover  against  loss-'d, 
provided  he  make  the  demand  before  the  expiry  of  the  time  limii 
Btipulated  for  in  the  agreement  as  the  period  at  which  the  account 
shall  be  closed,  or  Ixd'ore  the  margin  has  run  off  and  the  account  i^ 
in  debit,  but  not  afterwards  or  otherwise. 

This  rule,  apparently,  is  based  upon  the  ground  that  until  th'' 
stipulated  timohas  elapsed,  or  the  margin  has  run  off,  there  is  locm 
p<nnienU(B,  of  which  either  party  may  avail  himself  to  avoid  a 
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Co.vTii.»f-r«  Of  Aorwr> 

.■<intr.ct  whi.h  r„rt»iol.v  .1  ll.  .™,ii.i,.n.»tior,  (if  not  »t  ill  ino..p. 
a..n  ,.  ,I1..K,.I,  u,„l  ,l„.,vf„r„  ,„„.„r.,rn.al.|,..  a,,  ,„  „„  „,,|..,„,.  w.ll, 
w..|l-kim»„  ,,r„i,.,,,l,,  of  luw,  „o  Cuurl  »ill  ,.„f„r,,.  ,i„  ,|l,.„al 
.on.ra.l  „.  ul|„w  „„.|r  „,  |,„  ,„„j,.  „,„  „„„„„„.„,  „,.  ^,„(,„,,i 
"M,«.t,o„,  „II,.K„I  to  ari«,  nut  of  «  .oni™,!  ar  tranMrti,.,,  wl.i.l, 
i«  lUrKMl  ,(  ,1„.  iM,.„„|„,  i,  ,luly  l.r.m«l„  „.  ||„.  „„,„,,.  „,  ,,,„ 
("ur.  uh.l  ,f  tl...  |„.,.„„  ,„v„lii„s:  „.  ,i,l  „  i,„,,li,,,i,.,l  in  II.,. 
,llil.'alil.v.  And  m  such  ra»o  it  rnatltTi.  not  wlu'lh.T  llm  d^f  ■  ,i  , 
''"  1'' '■ lll.'K'.lill   ur  «luH„T  1„.  I,a.  „.,f    if  li„.  ,;„|,i.  n 

«d(lur,<l  l,y  il„.  piaintiir  prov™  tli,.  ill.-K,,li,,  i|,„  Oourt    ,    I  .    ,  ' 
to  assitit  him. 

For  ullhcmgh  the  ubjo,  tion  that  a  .ontruil  i>  „„„.  .^  I 
..luiidsulull  linir.sv.TV  ill  in(hcinoiitli(,f,i,l,.f,.ndui.     ,• 
ili.l,.M  ulwi.vs  allow,..J,  „«  hcin^  foundi.l  on  guncrn     ,. 
|."li.,v.  whuh  ih..  dolVnduiit  ha»  the  advunlii^o  of  ,     .' ..  , 

jiiPlur  u«  hcl»,r„  I, in,  „„d  tl„.  |)luii.liir,  I an*.  «  /,.. 

mnorilur  aclio,  and  .■or[8iHiu..ntl.v  no  Court  will  lond  its 
man  who  fointds  hi»  ailion  upon  an  immoral  or  illegal  ait    .- 

An  ax,.nt  cannot  lawfully  c  mploy  anotlu.r  to  perform  acl»  wl,.  ; 
Im.  ha>  cxprc».ly  or  imjdic.dly  undcrluk.'n  to  perform  p.'rsonallv 
unl™.  U  the  ordinary  custom  of  tradu  a  Hub-u^fcnl  mav,  or  from 
the  nature  of  the  agency  a  ,,ul)-u^'ent  inu«l,  be  employij  {/) 
.\.i:l  the  nmxini  dvt,;,nl,i»  „,„,  ,„/,,,,!  dd,,,m  i»  of  genoral  appli- 
•  iilien  tbroughoul  thi'  l!rili»li  Kinpire. 

Thereforo,  a  pcrnon  lo  whom  a  power,  trust,  or  authority  is  giTon 
10  d,  t  on  behalf  of  or  for  the  benefit  of  anotlnr  cannot  delegate  it 
that  i»,  h,.  cannot  put  unothor  jwrson  in  his  place,  unless  he  be 
tpccally  authori».-d  so  to  do;  nor  without  such  authority  is  his 
|,rincipal  bound  by  a  contract  effecUHl  through  the  medium  of  the 
eiib-ajfent  with  a  third  party  (w). 

Morcovr,  as  a  general  rule,  the  clerks  of  agents  are  not  agent, 
fnr  the  principal  unless  the  principal  has  speiihcally  consented  to 
Ihe.r  acting  as  suih  (j-J.  And  as  a  further  exeniplihcation  of 
this  principle,  it  ha,  b,.en  deei'^  -d  that  local  hank  agents  have  no 
Hillliority  10  grant  powers  of  atlorm.y  to  third  parlios  to  receive 
money  ordered  to  ho  paid  to  the  bank  by  a  decree  of  the  Court  (y). 
.Moreover,  if  under  an  award  or  judgment  money  is  to  bo  paid 
Ui  a  plaintiff  or  his  attorney,  the  latter  has  no  implied  authority  to 


\V> 


KIKl    hot 

Chitty,  27S. 
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The  Law  ok  Simi'le  C'o.mh.icts. 


1  under  him  to  act  as  attorni^h  for  tlu' 


Biibstituto  otlier  attormyB 
plaintiff  (;). 

And  a  lorliun  ll..'riil,appli,»«l„.„  tl.e  |,ur»ou  lloMinjf  liinisclf 
oul  to  tlir  public  a«  a  ,ub-agcnl  wiih  never  uulboriscd  rbcrdo  In 
cither  tbc  ;uii,ci,,ttl  „r  the  ageni  (,.;.  And  in  Ibis  latter  oa»o,  iii 
order  to  bi.ul  the  parties,  in  who»"  names  oud  on  whose  behalf  an 
unauthorised  person  huh  assumed  to  enter  into  a  contract  by  sub- 
sequent recoj-j-ition  .ind  adoption,  it  must  be  shou-n  that  Vilher 
e-vpressly.  or,  |,orhaps,  inipli-dlv  b,  conduci,  the  parties  whom  il 
IB  sought  to  bmd  have,  witl.  full  kuowlodfre  of  all  the  terms  of  llu 
agreciiienl  .■..i.ie  Ic  by  Ibc  person  who  assumed  to  bind  Iheiii 
actually  ussentwl  to  the  terms  and  agreed  to  abide  by  and  be  l»ui,.| 
by  Ihe  contract  cuteini  into  on  their  behalf  [b).  Where,  iiowever 
a  sub-agenl  is  properly  appointcl,  ll,e  principal  is,  so  fur  as  rcKar,!-' 
Uiir<l  persons,  lepicsentod  by  the  sub-agent,  and  is  as  mucb  bo,i,„l 
by  and  responsible  for  lus  acts,  m  if  he  were  an  agent  ori^inall, 
appoinled  I  v  th,.  pnneipal.  Moreover,  in  such  ease  the  agenl  i, 
respousib  ,  lo  the  principal  Cor  tli,'  acis  of  ihe  sub-agent,  alfbougl, 
us  between  agem  and  sjl,-ug,nl  Ihe  lalter  is  responsible  only  l„ 
the  forme,  and  not  iminedialcly  lo  the  principal,  except  in  ease 
of  Iraud  or  wilfid  wrong 

Thus  where  a  ^ub-agent  took  an  illicit  commission  in  a  liaii- 
action  which  he  was  concluding  on  behalf  of  the  su,.  -.jr  a.^enl 
iind  hi,  principal,  il  was  held,  in  spile  of  the  interposition  of 
another  entity,  that  he  stood  in  a  tidueiarv  relation  to  the  priii- 
eipal  and  was  iherciorp  accountable  to  him  for  the  commission 
which  he  had  received  (r). 


Cliittv, 

278—280. 


ttatificatirm. 

Where  acts  are  done  by  one  person  on  behalf  of  another,  bul 
without  his  knowledge  or  authority,  he  may  elect  to  ratif;  „r 
disown  such  acts. 

But  until  such  ratitication  where  an  agreement  is  entered  into 
by  an  agent  (whether  on  behalf  of  an  individual  or  a  corporation 
in  excess  of  his  authority,  it  is  in  effect  mereh  an  unilateral  con- 
tract: Ihe  other  party  is  bound,  while  the  principal  ma;-  adopt  ei 
repudiate  the  contract  as  he  may  think  lit.  It,  however,  he  el,vt 
lo  repudiate,  he  should  make  known  his  election  promptly  so  Ihal 


(a)     Ciuxietinn      fin-     /hi.     C/j.     v 
Rohmm,,  (19011.  XXXI.  3.  0.  R.  488. 


Il)  V,.m„-,„i  V.  Ta(e  (188S),  XV. 
■■<.  C.  II.  C22,  at  p.  633. 

(r)  Powell  ciil  Thonuu  v.  Evan 
./os™  *  Co.,  [1905]  1  K.  B.  11,  C,  A. 
lUi  hnjfll,h  cuae). 


CUNTSACTS  OK  AoENry. 

"'"  ^''""•'  "i,',''  "I'™  l-''  «8ent  ha,  dealt  may  romaiu  as  «hort 
10  do  .0  wUh,„  „  roa,o„able  time  hi.  lache.  ma,-   amount   t^ 

If  he  ratify  th.  „,,  ,he  »am,.  ..ffee,   w,U  i„ll„„.   „,  Jf  ij  ^^j 
l«™  p„,l„rm,,J  bv  ],„  ant..,..H)e„t  au.hon.y.     Where,    he    f„," 
H    ac^  «  done  for  a„0U,e.-  by  a  ,,e«„„  „„,  „,,„,„;       ,„  „,  ,.„  '™  ^ 
«     bu,  for  .uoh  other  person   (though  w.thouf  anv  p     <*, 
^..;.  on,.>  whatever  ,  ,he  ,ran»„e„„n  „ev«,heh.ss  b,vome     I     „ 
..I    he  pr,ne,p„l  ,f  „ub,equently  ratiHed  by  hin,,  „rovid  d  ,h 
™.i,c.t,o„  ,ake,  ph,ee  at  a  t.,ne  and  under  eircu,n,;'a,  Z  n  '-b    K 
.  ..    a,.v,„,,  par,,    „„sh,   hi„,»elf  bave  lawfullv  donethra 
wiiK-b  he  thus  subsequently  ratifies  (e)  '        '"'"'«" 

Ner  will ,,  make  .ny  difference  in  O.e  applnatiou  of  rhe  .euer,! 
l'.-<.ple  .f  ,be  party  professing  to  ae,  a,  ,b„  „g,„„   (■„;:,;;,; 
™mnut  thereby  an  indictable  ollenee 

Tiu,.  it  a  paymen,  of  money  is  „b,„ine<l  tro.n  ,,  debtor  b>  on. 
«iiof»be,    and   fraudulently   represent,  to  h.n,   that   lei 
..SU„  et  Ins  eredttor,  al,h„U(-h  the  suppositious  agent   tir, 
».u:a,ts  „  fraud    „p„„  t|„  .,,b,„.    „.,,„,h,,,,„   ;;  ^,,'; 
.  ...war,,  raffy  an.    eouhrn,  the  p„,...on,  s„  ,„„,„    ,, 
aJupts  the  ageney  of  the  party  who  has  rm-ivM  the  mon  v  a  rf 
.t  beeontos  equivalent  to  a  payment  made  b,-  the  debtor  to  a  nlr 
l.avu>jf  proper  authoritv  to  reeeive  it  (/.     '""  ^"""^ 'o"  ?"«>" 

Bu,  payntent  to  a  third  party  reeeiving  ,|„  ^,„,  ,,  j.^,.  ,,j, 
mil  not  operate  so  as  to  avoid  the  St„t„.      <■  t  ■     •      "  ""'  ""nsell 
ag....  a'prinetpa.  er«,ito:  e,™  tb™;    s,  eh'^Iurt'""""""";" 
.,..o,Iv  endeavour  ,o  adopt  attd  Z^  Z^TZl  7 
who  rireived   the  pavment  (g'  '     P''™"" 

Agatn,  the  right  of  «  person  to  do  an  aet  with  regard  to  ,b, 
Zh  h        Tr  '''?''  ""°"  ^''"  -'-'  -thor.;;    r    i' 
^l^Ce^^'hiflJ^"'™^  —  '^--^^- 

.:r:;rt:;;:;r;ir7rsrtrr'd^T^™' 

prtnoipal  subsequently  ratify  bis  action  (r .  ' 

^,;^)  <■.»«  V.  J,*,,,  (laro),  17  Or.     „«  (,,,,,  ^^,„  ^ 


13T 


.-'R&t'r,:-  —  ("»«»^.i9   ,/gr^,„.,,,„,„,,,^,,,„^ 


(f)  Se^tt 


*""*    0/  .AVv    Brunn- 


c.'f]  ^:' '  "'•■'""""  <"•«»).  i« 
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The  Law  of  Simple  Contracts. 


pt 


.  !       I 


When 
doctrin«  of 
r»tifi(!»ti(in  u 
iiiApplioablfl. 


PftrtieH  lo 

sloue  ablp  to 
sue  theretiii. 


The  doctrine  of  ratiti<'ation  is  not,  however,  applicable  to  cases 
when;  a  party  after  primarily  contracting  with  another  as  prin- 
cipal Bubsuquently  seeks  to  turn  the  traJMttion  into  a  contrart 
of  agency;  it  lieing  undoubted  law  that  a  contract  made  by  a 
person  on  behalf  of  a  third  parly  cajinot  hi'  ratitied  by  the  tliiiil 
party  so  as  to  i-endei-  liiin  able  to  sue  or  liable  to  be  sued  on  Hif 
contract  whore  the  person  who  made  the  contract  did  not  pro!Vs» 
ttt  tho  time  of  making  it  lo  he  acting  on  behalf  of  a  principal 

Or,  in  other  \\ord8,  as  a  general  rule  of  law,  only  persons  who 
arc  parlies  to  a  contract,  acting  either  by  themselves  or  by  ai, 
authorisi'd  agent,  can  sue  or  be  sued  on  Hie  contract.  A  slriiniiii 
cannol  ciil'on:e  ihe  contract  nor  can  it  be  enforced  against  a 
straugcr;  llic  underlying  principle  in  such  and  cognate  caM^ 
being  thai  civil  obligations  an'  not  lo  be  erealed  by  or  founili'il 
upon  undiscloscil  intention;  "car  comen  erudition  est  tj  I'cntcnt 
d'ua  home  no  serr  trie,  ear  le  Diable  p'ad  conusance  do  I'entcnt  dc 
home"  (ij. 

But  wlierc  it  ii>  once  established  that  the  person  who  contrarlfd 
was  in  tad  the  agent  ot  a  principal,  nliellier  that  principal  «a» 
disclosed  or  undisclosed.  Iben  I  lie  doetiine  of  ratification  a»  c>l;ile 
lished  alike  in  Hnglish  and  t:anadmii  law  applies,  and  will  eiiabli 
the  principal  to  adopt  the  Iransaclion  and  sue  on  the  bar{»aiii 
made  on  his  behalf  by  his  agent. 

For  it  is  undoubled  law  that  an  act  iloiie  fur  miiilher  by  a  person 
not  assuming  to  act  for  himself,  but  for  such  other  pccson,  though 
without  any  precedent  authority  whatevi'r.  becomes  the  act  of  tlii' 
|)rillcipal  if  subsequently  ratified  by  liiin.  -A-ud  in  such  cose  tin 
principid  is  bound  by  tlu  act,  whether  it  be  to  his  Jct;iia.Ml. 
or  for  his  advantage,  and  whcthor  it  be  founded  on  a  tori  or  a 
contract. 

And  so  by  a  wholesome  and  convenient  fiction  a  person  latifv- 
ing  the  act  of  another  who,  without  authority,  has  made  a  >oii- 
tract  openly  and  avowedly  on  his  behalf,  is  deemeil  to  be,  tlioagh 
in  tact  he  was  not,  a  |)arty  to  the  contract.  The  same  ruli'  as  to 
the  non-admissibility  of  ratilieation  by  third  parties  of  ccnlraets 
made  on  their  behalf  by  a  stranger  appears  in  Amcriian  law. 
the  doctrine  being  thus  laid  down  by  Story  (/i,;; — 

"One  other  consideration  is  important  to  be  borne  in  mind:  ii 
is  that  a  ratification  can  only  be  effectual  between  the  parties  wlii'ii 
the  act  is  done  by  the  agent  avowedly  for  or  on  account  of  tia- 
principal,  and  not  when  it  is  done  for  or  on  acc<junt  of  the  agent 


(i)  Yfiar  Book,  17  FAvi.  IV.  2,  pi. 
(Brian,  C.  J.). 


(t)  Agency,  9tli  oj.,  « 


tAMii,' 


^^^TTfl^SPSS^ 


^HS 


.■^tcLi- 
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himself,  or  of  somo  third  pi_.r»on.  This  would  socin  to  be  an 
nbvious  deduction  from  tin  vci-v  nature  of  a  ratilioalion  which 
prwuppoeos  the  act  to  lie  done  for  another,  but  without  eonipetent 
authority  from  him;  and  therefore  gives  the  same  effect  to  the 
Ml  as  if  il  had  been  done  by  the  autliority  of  the  parly  tor  whom 
it  purported  to  have  been  done,  and  a»  his  own  aet  "  (^  . 

Termifmtian  of  Agency. 

An  agency  i»  terminated  by  the  prineii)al  revoking  liis  authority,  !;,,„„,«„,.,, 
ur  by  tlie  agent  renouneing  ihe  business  of  tlic  ageney,  or  by  the  «"thorit'y,"' 
acstruction  of  the  subject-matter  of  tlie  agency,  or  bv'tho  business  ^'"-'• 
,i  the  agency  being  completed,  or  by  either  the  iiriiicipal  or  agent  ™*-^'"- 
.lying  (m),  or  becoming  of  unsound  mind,  or  liv  the  bankruptcy 
ut  the  principal.     lint  the  bankruptcy  of  tlie  principal  does  not 
afcct  the  personal  right  of  the  agcnl,  or  bis  lieu  upon  Ihe  proceeds 
cl  11  remittaiico  made  to  him  under  the  orders  of  his  principal 
tKlor-  bis  bankruiitcy,  but  received  afterwards  («).     .\nd,  gene- 
rally, an  act  done  by  an  ugciit  within  the  scope  of  his  authority, 
ml  before  any  notlllcation  of  its  rovocalioii,  by  death  or  otherwise! 
IS  valid,  although  it  may,  in  fact,   be  entirely  n^vokcd  at  the 
time(o). 

The  general  law  relating  to  revocation  is  thus  concisely  expressed 
liv  titorytp}:  -As  to  the  agent  himself  .  .  .  revocation  takes 
iBectfrom  the  time  when  it  is  made  known  to  him:  and  as  to  third 
IJ.rswis,  when  it  is  made  known  to  Ihem,  and  not  before.  Until, 
therefore,  the  revocation  is  miide  known,  it  is  inoperative.  If 
knonn  to  the  agent,  as  against  his  principal,  his  rights  are  gone; 
liU!  ,is  10  third  persons,  who  are  ignorant  ot  Ihe  revocation,  Ins 
«ct3  bind  both  himself  and  liis  principal.  Henw  it  is,  that  if  a 
clerk  or  agent  is  employed  to  sign,  indorse  or  accept  bills  or  notes 
(or  his  principal,  and  he  is  discharged  by  the  principal,  if  tho 
discharge  is  not  known  by  persons  dealing  with  him,  notes  and 
bills  siibseiiuently  signed,  indorsed  or  accepted  bv  him  will  be 
binding  on  the  principal  («).  Indeed,  this  is  but  "auotlier  appli- 
cation of  the  known  maxim  ot  law  and  eqiiily,  that  wlicre  „„!■  of 
two  innocent  persons  must  suffer,  he  shall  suiter,  who,  by  his 
mnliiiciicc  or  silence  or  conduct,  has  misled  the  other." 


'?)  .Vnd  Nco  Monrfi  v.  Rope,  (1905), 
SXXV.  S.  C.  It.  533. 

!m)  J,:r/fiirsY.  Wortruii'iion  (18591, 
:  li>.  192.  .... 

IMJ  .UUyv.  ll'>No)i  0815),  4  famp. 
N.  f.  325  (an  Iviiglish  caap);  and  Heo 
Kent's  Comra.,  vol.  2,  scrt.  64,^. 

'"1  JVr,  V.  r.,-ffrrhj  (1S5I1),  7  lir. 
112;  «c  also   Uimotke   v,   St.   louU 


(»  story  OH  .Vgcncy,  Hrrt,  470 
(?)  OW.  V.   «»„(.„„  ,1821,,  5  „. 

V.  twU  (1793),  5  Term  Bop.  1!1I 
«;  p.  21.5  (Enarliah  aul  tie.  tor 
Iho.'C   propositioQB). 


.  ii]kiVl:ji&  ."iJ^'K^.'^ 
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The  Lvw  of  Simplr  Contracts. 


Powen  of 
attnraer. 


I A 


Ab  regards  powers  of  uttorney  within  thi'  provinrt;  of  Ontariu, 
il.  is  iTiaited   by   the   Powort*  of  Attonn'>    Ai-t,    I'JlOfr'j.    wliidi 
repealnCh.  UG,  H.  S.  0.  197.  tliut 
A«  t.i  H  jM.wt-r       0)   W'liei'i'  a  power  of  utrorncy  for  tlir  sale  oi'  iiianiigL'iiuMii  i,f 
"/^'id'S' ■''       '       ^''  l"'''**^!"'!  <'8tii:e,  or  for  iiii>  otht-r  pur[)ub(.*,  pruvidcs  iliiH  ih 
nxprtsuly  t"      ^auiL-  i]iii\   l>i'  lArrc'ised  ill  llie  name  uiid  on  the  belinlf  of  tin'  li  n^ 
lifter ilt-aiTuf  'J''  devistTb.  t'xctiitori>  ur  ndiiiiiiiatrators,  of  ihc  person  exfiiit.nii; 
'>.ii«tiiui>nt.      the  »ame,  or  pro\  ides  by  any  furni  of  wurdw  that  the  same  shall  hi 
be  revoked  by  the  death  of  tin'  person  executin;?  tUo  sumc,  ^nil, 
provision  shall  hv  valid  and  offeitual.  and  -■iubjret  to  sueli  I'ondition- 
and  restriction:",  if  ;iiiy.  as  iMa\   be  thert'iii  loituiiu'd. 
\v;  rp  tijiiiL-^       (2;    Iiidepcndenlly   of   »urb    speeial    provisiu.i    in    a    powri    .ij' 
ij-i,.    ift.T  till-  attornev,  every  pavment  made,  and  I'very  ml  ifonc  under  uihI    i 
(tf.MTisiitiK'rii.s  pursuanre  of  a  power  of  uttorney.  oi'  a  power.  i\ hither  in  wiitiii- 
'"  "  *"  "         oi  \erbtd,  and  whether  ixptcsal.s  or  impliediy  given,  or  an  n'^-w,; 
expressly  or  impliedly  ereiited  ulu-v  the  death  of  tin-  pi-r.-mi  w;, 
gave  sueh  power,  or  (reateil  sncli  aijeney.  ur  after  he  lia^  doin'  -"^lu. 
act  to  avoid  the  power  or  agency,  .shall,  notwitlistanding  >ii<  h  li^  ;ii  . 
or  ict.  be  valid  as  respects  eveiy  jjerson   who  i^  a   party  In  si|.i 
puynient  or  act,  to  whom  tlie  fact  of  tlir  death,  or  of  tiu'  d'fiu:,'  <'i 
aueh  act.  was  not  known  at  thi'  time  of  >ii(  li  payment  or  u'-f  h',i„i 
fide,  done  as  aforesaid,  and  as  rettpeelb  all  claiming  under  mhIi 
last-mentioned  person. 


ill  i^nndiii' 
prioeiptir 

Chitty. 


Agent's  Duty  to  Princepal. 

An  agent  is  bound  to  conduct  the  business  of  his  prinri|i:ii 
according  to  the  direetions  given  by  ihc  principal,  or  in  thr  iiiism. 
of  any  such  diroetions,  according  to  the  custom  which  prevails  m 
doing  business  of  the  same  kind  at  the  place  whore  the  ap'iii 
conducts  such  business.  And  if  he  vary  the  terms  witlioiir 
antliorilA,  the  principal  is  not  bound  by  the  action  of  the  iiirmi, 
nor  will  sijecilic  performance  be  decreed  against  him  (.■<;.  Wlii'u 
the  agent  acts  otherwise,  if  any  loss  be  sustained,  he  nuisi  niiiki'  ii 
good  to  liis  principal,  and  if  any  proiit  accrues,  he  niii.sf  ai niuiii 
lor  it. 

As  already  stated  (p.  l'2ii),  the  position  of  an  ageiil  i-  ;i 
tiduciary  one:  where,  therefore,  sums  of  money  are  entrusted  U>^w 
agent  to  buy  goods  and  carry  on  business,  he  becomes  a  truster  tor 
the  person  to  whom  the  money  belongs,  and  the  proci'eds  uf  lii" 
money  are  alTected  by  the  trust  {/);   upon  the  ground  tlmi   rtli-T'^ 


ir-  10  VAw.  VIT.  f.  47, 

>■■)    ('iU> >       '.      ->"<-.M, 

.NXXVII.  a.  C.   tt.  422. 


(O    r.irHcr    V,     r.nn. 


rnvjTRAfT**  Of    \c;K\'CV. 


HI 


H  onHdencp  ib  croatpd  between  two  pei-8onc.  and  thi'  one  reotuvefi 
th**  Mioney  on  the  faith  that  lie  will  do  ii  fertHin  tiiini:.  nnd  leads 
ik' other,  who  has  sjivf-n  th<'  i»K*m'y.  'o  iiTi(l.'tst.jnd  that  the  thing- 


been  done,  us  hetwiHMi   thi 
onuity  to  iiHve  hvou  dour.     And  i 


t'Vn 


'Sims  It 


ih  I'onKidored  in 
jK'i-son  reecivinp 
il.  rnr  the  pei-Rou 


IK  liiH  own  name  on 
ini  with  ih'  laltcr's 
iinl  not  of  thf  aijent. 
-  insolvener  to  hif> 
fa.  t  0*  1  person 
i)t'  rcnnin'-rntion  all 
;i  :iiri'i'('ii  u,-u-<'  pre- 
!::■  iliiii  iif  nrirtripal 


■'tt''ti  en'^c-  tli<' 
iln'  nionev  i^  honnd  to  hohi  what  hi-  y:fi~  t!ii'-.->\  ii 
\iho  lias  provided  tin-  funds. 

Moreover,  if  jtooiIn  are  hoiifrht  In-  an  atfui  m 
Ptiiall'   of   his   prin^'piil.  and    paid    tor  h\    iini 
mnrif.V.  they  are  the  property  of  ihf  priricipa 
,(ii;l  ennst'i|nentlv   dn   not    p:f<H  on    I  In-   wjv] 
tnjM»M'  in   imukruptey  (('\      N'or  will   ihr  niere 
rmph'Ved  to  sell  jroods  helnu'  idlowed  h\   v.a' 
tV'  I'mtit  (.hlaini'd   \>v  linti  ov,.|   u\u\  mIhiv, 
v.'T  the  r.'hitioDs'iip  lirt\v.'i-n  the  purl  ii'<  \y- 
,,u(iiigriit. 

When  ;(n  iJ|?ent  do^'S  not  eonforni  id  iIk  instriietions  hr  haK 
rcirivi'd,  if  any  !o!js  hi'  snHtained.  he  nuHl  umke  it  ixntnl  to  \\i< 
|inii(i|ml,  and  if  any  proHl  acinic  h>-  ninxt  ae^'ounl  for  it. 

Fill  the  h)w  does  not  allow  u  mm:  to  pl.H'f  hinisidf  in  a  position 
vhi'iv  hJN  iiilrn-sl  niity  i>i'  hninjrhl  into  eontatt  v\ilh  his  dnlv, 
Wlifi'',  therefore,  aji  ajyerii  acfpiir*'^  a  Itenefit  for  hinifj(df.  which 
^luJulll  ius-lly  helot''?  to  hi^  principal  :t-  iiri-^ina;  ont  of  thr  snbirei- 
irijitter  nf  fhe  asfeiK-y.  eipilty  regurd>  him  ns  i)  tiiisl.'.'  for  hi^ 
irimipul  iti  respect  of  sneh  U'rielii  (j- 

Moreover,  if  a  servant  or  a  nianuijini:  direrior.  '  r  an  jiu'ont.  or  R«>epti.m  «* 
;ijiy  person  who  i^  authorised  to  i»<*t.  und  )•>  aetine.  foi'  another  in  T'^!'^ '^""'- 
•'(('  matter  of  any  eontraei.  n^wiv'S.  as  regards  tlie  contract,  anv  eviden':*  uf 
Mitii.  whether  hy  way  of  perci-ntage  or  otherwise.  fTotn  ijie  iM^rson    **"  ' 
with  whom  he  is  dealing  on  h  half  of  h's  priiii  ij»a!.  he  ']<,  thereby 
iiiiiimittiiiir  a  breaeli  of  dntv       li  is  a  dlnhoni'^t  act.  mid.  w'lhoii't 
more.  inHiHieient  to  i-how  that  le-  cannot  he  rnistiHl  in  ju-rforni  thi^ 
■  lilii-'iitions  whidi  lie  has  undertaken  as  scrviin)  or  at^i-nt  ;./ 

Alt  nt^enl  i'  ,,.  hh-  tn  his  principal  f*ir  any  lo^>  which  niav  ariso  Ncirlij.'.ii.'i , 
iiiuiiciiiaiel-    ont  of  ih'  nc 'licence  or  want  of  precaution  of  tli.- 
i.'fniit  ill  '      rondmt  of  ihc  atluirs  of  his  principal. 

Tinr  ■  a^'cnl  who  uttderiakcs  to  collect  rents  for  another  is, 
iluiiiiL'  ..,<  ntiitnaucr  oT  the  au'-ncy.  linble  to  his  principal  foi 
nil  rents  i  !iy  h)st  hv  rca-^on  of  his  wilfid  default  and  nciflect 
111  "till .  ion  I,,,). 


.';■  l.f,n'/„ 

.    /.■' 

U\lh 

■18:i)     is  (i 

.   j3fi 

I  19112  I 
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!■„},,, I,-  V.  ./„,,:,„„  IIS32),  3  Cr.  ITI 
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Thk  fjAW  op  Simple  Contracts. 


Chitty. 


And  a  liko  rule  applios  to  a  paid  af;ont,  whoso  duty  it  is  tn 
rocpivr  luonovs  from  ollior  uj^onta  on  account  of  liis  prinripal. 
such  a  person  being  bound  not  only  to  talcc  all  roasonabl'-  Ptr'ps 
for  the  collection  of  the  moneys  due  to  his  employer  from  llir 
subordinate  agents,  but  also  lo  defend  any  action  iniproperl\ 
instituted  flfjainst  liis  jirincipal. 

And  should  an  a),'out,  in  such  eircuinstancos,  allow  judgment  lu 
go  liy  default,  and  subsccjuenlly  pay  over  to  the  plaintiff  the.  mhh 
in  dispute,  he  is  discntitleil  deduct  the  amount  m  paid  from  ll,  • 
account  of  his  payments  an^l  receipts  on  bdialf  of  his  principals  '■! 

Moreover,  an  agent  who  induces  liis  principal  to  advance  mon-v 
on  on  inadequale  security  is  guilty  of  negligence  sounding  m 
damages  should  he  oniil  lo  lake  reasonable  and  proper  precauticm- 
to  ascertain  the  actual  value  of  the  security  before  recommending 
it  to  his  principal.  The  measure  of  damages  in  such  case  is  ncl. 
however,  the  amount  advanced  with  interest,  but  merely  llic 
dilTerence  belwcen  that  sum  and  thc>  actual  valui'  of  the  security  (h  . 
.Vnd  iJ.  like  rule  as  to  negligence  souniling  in  damages  ap[ilii's  (e 
an  agent  who  (without  the  authority  of  his  principal)  invsts 
money  for  such  principal  on  the  security  of  a  si'cond  mortgairc  'r\ 
or  who,  being  employed  by  his  principal  to  purchase  real  cstaf^', 
purchases  lands  subject  to  mortgage  (rif). 

Bui  this  rule  does  iiol  apply  in  Ihe  case  of  an  iniliallv  illcs'i! 
contrnel  of  agency,  fonseijuenlly,  an  agrcenient  bclween  a  prin- 
cipal and  agent  that  the  lattJ^r,  on  the  former's  behalf,  sliou'.l 
gamble  in  margins,  or  buy  shares  at  a  fictitious  premium  to  ri^' 
the  marlici,  being  nh  hiilio  iUegal,  should  Ihe  priiici|i.i!  sripplv 
the  agent  with  funds  for  such  a  purpose,  lie  cannot  nftcfu.nds 
legally  recover  Iheni  back,  nor  is  the  ageni  liiible  for  netli-cnn', 
the  maxim  cj  turpi  rnum  ntm  iiritm-  iwti'i  applviiit^  in  sinti 
and  cognate  cases;  it  bring  a  proposition  based  alike  upon  good 
sense  and  good  law  Ihat  no  Court  should  enforce  an  illi'gnl  cr>nliait 
or  allow  itself  to  be  made  the  instrument  of  enforeini:  nliH7;itir.ns 
alleged  to  arise  out  of  a  contract  or  transaction  which  is  illcL'al.  it 
the  illegality  is  duly  brought  lo  the  notice  of  Ihe  Court,  and  llir 
person  invoking  the  aid  of  the  Court  is  himself  implicated  in  fli,' 
illegality. 

And  in  such  cases  il  is  immaterial  whether  or  no  llii'  defendant 
has  pleaded  the  ille^-alilv.     Xor  1I0.-S  it  justify  th.-  plainliil'  for 


(a)  J'<v     V.     ifnndonrll     (1H70J, 

17 

r.    V,    IJ.    B.    2:)2;    Cnn 

(Ir.  436. 

(I8S0).  31  C.   P.  1>93. 

ib)   Lowrnliitr//,    Harri.i     *     Co, 

V, 

Ul)    lUittertPorth  v.  Sha 

JP"Ucy   (1SS5),  XXV.  S.  r.   F..  51 

il  0.  A.  U.  36. 

(c)  Holmet  v.  Thomjaon  (i676) 

38 

CaTtTftACni  op  AoKNCT. 

him  to  my  that  what  ha«  bfen  doiw  is  very  commonly  done. 
Pirking  pockets,  thimblc--rig,  and  various  forms  of  cheating  are 
rommon  I'Mougli,  yet  llicir  frc|iicmy  docs  not  render  Ihciu  less 
ijc^ii!  or  h'ss  amenable  to  punishment  (fi). 


14.1 


lirmunrraiinn  of  Agent.  cutty, 

An  ajfcnt  may  retain,  out  of  any  «ums  received  on  account  of  o?i'-6U. 
the  principal  in  the  business  of  the  a^'cney,  all  moneys  due  to 
himself  in  respeit  of  iidvunccs  miide  or  evpenscs  properly  incurred 
Ijy  him  m  conductiriij  such  business,  ami  also  such  reiuuncratinii 
ns  amy  be  payable  to  him  for  actinf?  as  agent. 

But  in  order  to  earn  his  commission  upon  a  sale  of  chattels  or 
rally,  an  agent  must  he  the  direct  cause  of  the  sale  and  he  autho- 
rised teact  by  the  principal  ;/\  It  is  not  suliieionl  thai  he  should 
mcutiori  the  pro|iert.\  lo  ;i  person  who  afterwards  brings  it  to  the 
iiolice  of  tlie  ullimale  purchaser.  The  agent  must  hiras.>lf  bring 
ihe  pnrrhaser  nn.l  Ihe  vendor  logelher,  :uhI  he  does  nol  cam  his 
romniission  if  the  inlroduction  is  made  through  the  medium  of 
another  piTson.  who  is  neither  his  agent  nor  the  agent  of  the 
litirchaser  {(j). 

But  mere  ignorance  on  the  part  of  tic  vendor  llial  an  asrenf 
was  in  fact  the  connecting  link  bctwven  himself  and  the  actual 
[.iirrhaser  does  not  avoid  Ihe  righl  of  the  agcnl  lo  reniunera- 
tiin  J  :  Ihoiigh  in  order  lo  entitle  an  agent  lo  his  commission  he 
nasi  obtain  for  Ihe  vendor  a  customer  who  is  alike  read', .  willinc. 
ami  able  to  purchase  the  prupeitv  foi-  sale  upon  the  terms  pro- 
{)cini<lcd  by  Ihe  vendor  (i). 

.Again,  in  ordiT  lo  found  n  legal  ehiini  for  (  ommission  on  a  sale, 
Ihere  must  nol  only  b-  »  causal,  bul  also  n  contractuo!  relation, 
liclween  the  introduction  of  the  purchaser  and  the  idtimate  trans- 
arliou  of  sale.  Hut  given  Ibis  iieees»ar>-  eonjnnclion  ol'  eircnm- 
-tniKcs,  the  mere  fad  that  ihevi.ndin-  bcliimi  Ihe  In,,!;  of  the  agent 
«ld  the  property  on  terms  which  the  latter  had  advis.-d  the  vendor 
nol  to  acro])t  will  not  debar  the  agont  from  recovering  hi« 
fnnimission  (/,:'■ . 


(.■)  ?r,,m,    V.     (■..,■,,.„/,, 
XXX'"    .S.  r.  K.  380. 

(')  lh:(l,.rr  X.  S,,i-lhm,  Tn 
l»l«l,  It  W.  r,.  R.  40,3;  ,Vs 
'V"m^  fXo.  1)  OflH)).  14  \V. 
295. 


ri)  i'«;,„„  V. 

IV.  ',.  R.  157;  , 
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1,.  n, 
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Thf,  Lxw  nv  Htmpi.k  Contbuts. 


Prlti(;iple< 
i/tiantum 


fault  on  till'  port  of  th' 
not  thiTcby  avoided  ' 
tion  (m  I.  Morcovrr,  . 
sion  to  soil  ritluT  oluuti 


U  ma;  mon'over,  be  laid  down  as  a  j^cncrHl  nilo  of  law,  rebut- 
table ui,V  by  ovidciitT  to  tin-  coiitrnry,  tlinl  when  primi'r  faro- 
thp  agrwHH'tit  bi'twi'<'ii  iin  owner  i)f  property  and  ihn  agent  who  is 
ontriisted  to  sell  it  ih  to  pay  (omniihcion  on  a  ?ianied  price,  it  is 
for  the  latter  to  show  in  tho  clearest  way  the  true  intention  of  the 
parties  wae  that  commission  should  hv  paid  pin  rata  on  any  le^ai-r 
Bum  at  which  a  sale  r^j-  ',t  be  effected  (/). 

Where,  bowcvor.  o-i  ipent  (omplics  with  the  above  staled  n- 
quisitca,  and  the  Hale  ut'  tcly  (jops  n(T  solciv  by  rea!»on  of  soiii" 
-  i>  ,  the  agent's  right  to  nommis^ioii  i- 
And  thin  rule  is  of  ffcncrul  rtpplira- 
in  ttfront  employed  for  an  agreed  cominn- 
I'ls  or  renli\-  at  a  iriven  price  HueccinU  in 
finding  a  purchaser  at  the  stipulated  price,  and  the  prinnipal, 
from  whatever  enuso.  declines  to  sell,  and  reseindH  the  ntr-'nt'-' 
authoritv,  the  latter  is  entitled  to  sue  for  a  reiiHonahle  remunera- 
tion for  his  work  nnd  labour,  and  in  such  cnse  n  contract  to  |i;iv 
what  ia  reasonable  i«  implied  by  law,  nnd  is  not  a  (juestion  fer  th- 
jury:  the  nnilerlyinp  principle  of  law  in  such  case  being  (Int. 
where  one  partv  has  iihsolutcly  refused  to  perfrtrm,  or  has  r  ndiin] 
himself  iniiipabh'  of  performing  hi**  pnrt  of  the  contract,  \w  put* 
it  in  the  power  of  the  other  partv  either  to  sue  for  a  brcntii  if 
it,  or  to  rescind  the  enntrnct.  and  sue  on  a  qinmtxm  mn-iiif  f,ir 
the  work  actniiUy  done  (o). 

And  in  on.'  ease  it  has  bt>en  held  (though  with  doubtful  f.ni- 
prietv  that  the  fact  of  the  existence  of  a  secret  arrangi'ment  for 
dividing  commission  betw<-en  a  servant  of  the  vendor  and  the  usi  ut 
rrnployed  by  the  principal  to  effect  the  sale  did  not  avoid  the  tiirlit 
of  the  latter  to  hit*  commission  f/rV 

Thcri'  is,  however,  no  general  rnh*  nf  hiw  that  whiTi*  :m  iicni 
is  einpioved  to  sell  property,  and  his  au'horitv  is  r'voki'd,  he  i^ ;«' 
Itbortv  to  claim  as  on  a  qnnntiim  mrruif,  there  b^^intr  in  such  rir- 
cnmstanees  an  undcrManding  bv  implie;itinn  that  the  agent  i-; 
oitlv  to  receive  a  commission  if  lie  sui^c-eds  in  ■ri'"etiiig  ;i  s,ilr, 
iind  if  not,  nothiuL'.  And  this  rule  generally  ipplies  wh'  n'  th>- 
;iircnt    i'ails  to  obfinn  n  mstiMncr  upnn  thf  tiTuis  ^^n^'cified  bv  the 


Hi'fli'i.i'    { IHON').       i>irGuinfltan<-f> 
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OONTSAITR  OP  AoFUrT. 

.wner.  Thn  m«rc  Uh  that  „„  agent  .uceed,  i„  fl„di„»  »  .„, 
rh..er  who  „  able  „„d  willing  ,„  ^i„  H,r  pn.n  .tinlM  ^ 
not  enough  ,f  such  purohasor  refuso  to  ,i.  r ,i  , 

™iiat™i  with  the  ,L  oxp™.,.  b;  v^z:;^' ""°"" 

MoriMVpr,  an  ™tatc  or  other  iiu<.nt   «.!,„  .  l      .     ' 

,«.i™iar,  or  r.it.  or  ,z  T^::'^:^^^  ^-Ti^  !^i^:^: 

lhprnbvoon«tltutoJfh,■c,.^praU^^l^nt,^f  ...„i,      •     ■     ,  ,  '■  a""i  ft  ^. 

ofth..nron,.rtv     H„  ■  T  ^  pr"inp.il  for  Ihi-  sal,,  K-n..,.l 

of  h.  prop,  r tv.    Ho  „  „„  „„„  ,^„„  „      „ j„,,„^  „,„„. 

anthonty  to  .n.roclur,,  a  purchaser  ,o  hia  principal  if  he  ,„.  fl„d 
one.  Consequently  should  the  sale  be  eff,',.!  through  son  other 
.p.nt  cnploycd  ■ndcpendently.  tho  transfer  confer^  noX,",: 
™m.,s,on  on  any  agent,  save  ,..-  one  who  actuallv  intXed 
.h,.  purchaser  AWer,  the  c,  .n.stance  that  one  of" 
,,..nts  has  ,n  fact  effected  a  sale,  operates  automaticalh 
r,.v».a„on  nf  the  authority  of  „1I  „,.  „,her  agents  to  wh o  ,  '. 
tifulors  were  supplied  (rl.  ""uiupni- 

Again,  an  undertaking  by  a  principal  ,„  p,,,.  a„  „„„„,  „,,  b„^„^  „.  , ,  ^ 
'oriimi'Won  on  the  sac  of  a  soe,-ifle  nl,„..  i         i-  ,        ''™'"  '  Hi(fht  u. 

I  J  .  ,  "■  *P"  '"<■  chattel  applies  to  that  article  "'"""'"■ii'n 

I*  and  to  no  o  her  an.)  should  the  principal  suhsequcn,  I,,    SY^U, 
.th,.c,„o„,cr   „„rodneed  to  bin,  by  the  broker,  „,?  al,„„„h  "  '«-'■'" 
M,rcn,  c„„,n,od,ty  ,n  nlac  of  that  for  which  a  conlract  f  ^    t  """' 
nii.,.ior.  was  made,  the  broker  is  not  entilled  to  el„,-„  • 

^-H;H-f , he  s,,b.itu,cd  article  ("''^."bS  r:;::;: 

.  ..,a  n, order  .nenable  a  broker  or  agent  ,o  recover  a  con,       s  „n 
e  „,ere  fact  „f  |„s  taking  particulars  of  the  chattel  or  prope    " 

'  ,. :"'*''  ';■  "  T'""''"'"'  '"'-''--.  of  a  spccilie  elume    o" 

^...,  was  the  foundation  on  which  tho  negofia  ions  were  ha  ed 

^^^  ,«,.c«  canno,  afterwards,  by  „gree„,e,;;  betw ,  the  ,^^' 

.draw  the  „,„tter  frona  tho  a.enfs  hands  and  thus  depri      In,' 
iiniscommisfiion  (/).  u  i.ini   nim 

f-l^a'p'IZbf  ™''"^";;-!'">«'™-.  where  .'le  positive  «,„.„,„,. 
«  I  01  a  p,,rticu!ar  conversatmn  ,s  stated  to  have  taken  place  *"'"' »•"■'■ 
■^     ..n   wo  persons  of  e^„al  credibility,  „„d  one  slates  posit^!^  :u:::7 

'"I"  -  f-  ,l,e  Court  to  find  that  the  words  were  sa  d,  aifd  thT 


14S 


(1904), 


(t)   C/Jlfiiray    V.     Slot,, 

HiXV,  .S,  C.  B.  301. 

'WVS.r  I!.  .101;  «pf  al,o  e,7„,<,„;, 
,,      -  ii»''i>,  \.\xvir.  s.  r.  R. 

u"  If  „.  .^ ";;"""  '''■  *>'""'  (1902), 


«•«  V.  Sofes,  (1905),  1.,  li,„.  L,  R. 

(*)  Thf    f;trrn     Cn      v      77,,     n        , 
f/;""'"  ''o-    (191)0),  .\X.X.   ,s.   0.   R. 

I  'h   «q"",'-„'*"°"  '""<>■  '«  Man. 

■-'(!  =  .Ij,31C.  u.  Q.  B.  I>a4. 

10 


Mill 


I4C 


■untru't  iif 
mU  Kbnrtirri 
tluimfrh  fault 
of  TMidor. 
ChittT.  4i. 
•  It,  (31. 


When  affi-ut 
entitird  to 
iitcidentjll 
KtpfDtea. 


Th«  Law  or  SiMFti  Co!(T»act«. 

the  pirnoii  who  deniiw  th.'ir  haviiiit  h«.ti  «id  han  forRotton  th^ 

t-irt'Ulnstanc)'  i",  ■ 

Again  where,  «»  »tau«l  abov.',  an  aifent  .nnployed  on  lom- 
mi«.ion  to  sell  land  at  a  (fiv.m  price  .ueceeds  in  tindinR  ,. 
purcha.er,  hut  the  prineipal  ,ub»equenll.v  derline.  to  «-\\  anj 

rejeinda  the  aReTit'.  uuthority   or   import »    tinn.   into  tl„ 

agreement  for  «,le  {,-■;,  the  latter  is  entith-d  to  «ue  for  a 
reaMinnhl,'  reiiiun.Tati.m  for  liis  work  and  hihour,  and  in  mil, 
a  rase  a  eontrnct  to  pay  what  is  reasonahh'  i«  implied  In 
Uw    and    in   not    a    quMtion    for    a    jury  (,i/);     it  Imviof:  Vmn 

t u    settled    law    that,    if    a    ex)ntraet    of    Bale    he    not     lit,  ,- 

ally  performiHl.  the  per«on  for  whom  the  work  is  done  or  tie'  ».r 
vice  performed,  though  ho  may  leject  the  work,  wrviee  or  aiiiii., 
i>  novertheless  bound  to  pay  for  it,  if  he  avail  himself  of  it.  la 
the  extent  to  wliieh  il  in  of  luiy  value  lo  him  or  to  the  iiiiiauni 
at  which  the  article,  if  perfe.  1  and  .omplele,  would  he  apprai*  J; 
but  from  this  must  he  deducted,  it  ihe  artiele  he  unlini.li.'.l.  Il,- 
amount  that  is  necessary  to  llnish  it,  the  awplanee  of  the  woilc, 
8en-iee  or  artiele  in  sueh  ea»e  giving  rise  lo  a  new  eontrael  niis,.l 
by  implieation  of  law  (.-i.  It  is,  moreover,  possible  by  a  hp.iial 
parol  agreement  collateral  uilh  the  written  contra.t  lo  rnis. 
an  obligation  on  the  pari  of  a  prineipal  to  compensate  an  ai;™i 
f(,r  iiieidental  eitpeusi-s  incurred  hy  him  in  endeavouring  to  prn- 
eure  a  custonuT  lor  his  prineipal.  .^nd  parol  evidence  of  siiHi  «n 
agreement  is  admssiblc  to  show  that  the  written  instiil.tions  .ll.i 
not  constitute  the  whole  of  the  terms  of  the  contract  (o. 

Again,  conlruveisy  sometimes  arises  as  to  whether  ill.'  re- 
muneration mentioned  in  the  contract  of  agency  is  inclusive  «! 
all  services  rendered  or  no.  And  in  sueh  cases  the  rule  appa- 
rently is,  where  an  agent  acts  for  his  prineipal  onlv  in  n.all.Ts 
incidental  to  his  agency  the  amount  of  remuneration  agreed  npon 
between  him  and  bis  principal  represents  the  enlin'  sum  lo  wliiHi 
ho  is  entitled,  liut  if  le  o  •  engaged  by  his  prineipal  on  JiiattcT- 
beyond  his  dulv  as  ogen:  he  is  entitled  to  he  paid  for  thrm 
separately,  and  the  Court  in  the  exercise  of  its  discretion  raiy 
illow  interest  on  thi  sum  so  found  to  he  due  {h). 

B„nni  (1"«7). 


(»)  tnitn  V.  Muiu'M  (190*;,  14 
Man.  L.  H.  599.  <taolinR  llomilly, 
M.  K..  ia  /.»»••  V.  J«.t,„,,  (l».i5).  20 
lli-uv.  at  pp.  5311,  510. 

(J-)  .Viirwu  V.  Hurmirir  (19(10),  .11 
0.   B.   ««. 

(«)  A  »rf.;™  V.  rirmrni  (1904).  14 
M.n.  I,.  S.'5»«;  "»""";;,'  >-'vv,'f 
.v.;  ff-Jrri.  *  Co.  (1903!  XXXIV. 
S  C.  R.  22S;  .tdam«<».  v.  Veafffr 
(1884),   10    0.   A.   R.   477:     but    Mio 


main,    Culrrrmll 
14  0.  A.  R.  266. 

(;)  Mili-lm  UfUl  "•"IJ/"'  '• 
V  l.mk.ini.r  (1908),  7  ft.  l-  \ 
197;  SrhiirlwrtI  V.  Hrhikh-  lllllW).  ■ 
\\.  I..  R.  814.  ,     „ 

,„,  y)„„.™,„>v. /...«v;,4«J(l»W). 
XXX.  3.  C.  R.  334. 

IM  M(,.,  V.  ,SVr(»»  a«72),  I»  »»■ 
146. 
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SecrtI  Commmion 

|'ni,cip,i](/,.  "«l"  "'  (■»inmi«si„„    f,.„„,    |,j, 

And  b;-  tl),  luw  of  Qui.l,,,.  u„  u„„.        , 

f-m  .1.,.  vc.,„l„,..  „.„  if  ;;,  7, "'■■'■    ""'■    '~-«i™ 

>.iah. (y>.  '™"'f" •  ''>■  "">■  of  oxchang,.,  of  ,-„al 

Ami  „pm,  p,.,„,raj        „„| 
'■«l  ...  „™n,arilv  di«„i.,i„,.  a„  ,"     ,  "^  h  ■   *;. ''"'"''"''  '»  J'""" 

""'i„„.iv  ,o  f„„i,  „„  .L^'Zirii: :;;,""; '■'■"""r^"'- 

Wanllv  fnr  the  h,.„   ,„t,.,,,|,  .  f  ,       *'""    '"   '"".  "..■!  to  act 
Fi.r-h...n„,...,  i,  i,  „„a.  ,     :,'         l^^,  '''^,  """"'Pa'  (*  • 

'*»;' . .i.i,.„  for,„» pa. of  -f^v  ,::;,„  :;:™'»7«  A^'.  -.. .»„. 

•«""..»rv  ,„„vi,.||„„    ,o  ''""""'•  '"■  '"  b"'!..  and,  upon 

»«h-^i..w;:";:;:;~r'i""'^7™''-"'^''''" 

'  •  ">  1.0th,  >vho-.  "Vird,..;;  „„,.  |,„„j,^j  ,,„,|___,^ 

'"««i  f„,.  !ioi ;  0 '  ,1  :.;;:;:r';'''™''r  »^  -•  ""'—.-n. 


,5*.  (.903,'xwI•'r';•"R 
10  { 


...V  "'■!   ivlaliiig  lo 


"      I..   I!.   610-    llitrMi 

U„"  '""""""  "A-"*.  15  (l„, I 

(.■7)  Brov-np 
10  S.  c.  523. 

im96),.\.VV.  a.  (-1     ™'f 
(0  8*9W,.v?I-.'f33,..3, 


■  f-'i"/;  0900),  (j.  |{. 
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LiAliility  of 
HcofjiiftorT. 


TtIE  I-(W  OI    SlMlM  I    r'ON-Tl<\<-T<, 

his  principal's  affa„'s  or  h«»iM<<-.  ">■  tor  showing  or  for  Wins  In 
Ihow  favour  or  ,l,Javour  -o  „ny  p«.o„  witl,  rdafon  ,o  h„  pr„. 

rinal's  aft'airs  or  business;  or  

'•■  (b^  corruptlv  pivos  or  agrcvs  to  ^ivo  or  ollors  any  ,.ft,  or  co,,- 
Mdr.ration  lo  anv  ag™t  a»  an  iu.lu.,Muo„.  or  r.nvar.l  or  consul... - 
"  n  to  .uch  asct  for  doing  or  forbcarin,  to  do.  or  for  hnv,„. 
t  r  th.  passing  of  this  Act  done  or  forborne  to  do.  anv  :,„ 
relating  to  his  principal's  affairs  or  businos.,  or  for  s.o.mg  e, 
forbearing  to  show  favour  or  disfavour  to  any  person  «-,th  rela,.,,, 
to  bis  principal's  affairs  or  business-,  or 

••  (J:  knowingly  gives  to  anv  agof,  or,  hetng  an  agent,  I.>„n,- 
i„d;  uses  with  intent  to  deceive  his  prmctpa,  any  reee,,.,, 
account,  or  other  document  in  respect  of  wb.eh  he  pritre,  .:,!  . 
i„„.rcsled,  and  which  contains  any  statetnen.  which  ts  uU.  „r 
erroneous  or  defective  in  anv  material  particular  and  wheh.  ,,, 
his  knowledge,  is  intended  to  mislead  the  principal ; 

■•  fdl  every  person  who  is  a  partj  or  knowingly  pruy  o  anv 
offence' under  this  Ad  shall  be  guilty  of  such  offence  and  shall  K- 
liable  upon  conviction  to  the  punislinient  hcreinhefore  provHlnl 
{or  bv  this  section."  ,,,     ,       i         ■,  i 

Uriikc  the  corresponding  British  statute',/,-  the  above- ,,, I 
Act  does  not  tnake  the  consent  of  one  of  the  law  niriecrs  „1  ,1. 
Crown  a  condition  precedent  to  action. 


Chilly,  296. 


Lini  nf  Affi'l  ir  Fnrlnr. 

K  factor  has  a  lien  upon  and  can  retain  goods  consigned  to  l,!m 
by  his  principal  and  in  his  possession  or  under  his  control  a,  . 
the  advances  made  in  good  faith  by  limi  to  the  consignor  ,„  llv 
ordinarv  course  of  business  have  been  paid. 

Z  s  this  .iRLt  avoided  by  the  fact  that  the  agen  or  ..n, 
kn™  that  the  consignor  wa.  himself  only  an  a^-n  .  the  pi*-- 
i„  such  eas..  being  in  all  respects  ,n  the  -'";  P-'  »  ;  J  , 
factor  or  agent  giving  the  s«-urity  was  h.ms.-lf  the  al.M.hm  o»„., 
of  the  property  (/' . 


Prbiripil' s  Diitii  to  Aqent. 


...™f.  Hg,,.       The  employer  of  an  agent  is  bound  to  in.lemnifv  In,  i..u 
,„'l„d,.,„„f,v.    ^^.^^...Lncs  of  all  lawful  acts  done  by  the  agen    n,  go 
i.l,  and  in  exercise  of  the  autho-.i.v  conlerred  upon  Inn,,  -v,. 


('.-) 


i  Edw,  VII.  c.  .M. 


(()  Jlina-.nll    v.     Mrll-m 
XXX.  S.  C.   B.  4tl. 


CONTHVCTS  OF   AotNUV. 

■Ir^uglul.ey™,,..,,,,  injury  ,,,, la.  rigl,,,„(tl,i,,l  per™,,,.  i,|,,,i,,,, 

■  „  '"■■'>""»  l'"iS"  ol  ll.n  |,™„„  ,ioi„.  it,  and  m„.|,  a', 
mu.  u  1  ,u  l„.  ,„.|„n,n,«  f„  ,|„.  nghts  „f  a  llur,l  purtv,  ,l„.  ,„.,„, 
;1....S,' ...»  en  .tlc.d  ,„  .„  i.,u>.,„„i,.,  f,,.,„  ,,,,„  ±  ,;..  ,„:,.,^'  ^™ 

;i-nlt  m  poiuinuiy  loss  or  da.iuig,..  ""a.u.t.oua 

TIm.n  if  .,g,.n|6,  ,„.li„j5  01,  bclmlr  of  oih,  r-    ,.il|„,r  |,„v  ,  ,.      n 

M.Un   ,,,     ,o  olln^  „,  ,„.,,„H.u,g  ,0  .p,.,i,,,     ,,   Mmlf  ..r  H.rir 
in-Hy  -  l-.,u,l.r  ..o„.,>,odil,    doal,   i,,,, I,.,  „,„„„.      ' 

-■"™''-:'l"^l"'.;l.-..l.'......tof   acv„„„„    !,,.,».,.„    ,1„.  vuros 

,..„..»  „m.r™,.,    „,  ,lH.  .o.„r„«  i.  „,I,,„.a  bv  a   ,.,„„  ,:   ." 

lln  Jgi.ils  li)  br   iiid(.m„dn,d  agni.isl  a.i\    I,ks  ,,1,|,,i,  ,|„,. 

;;::""^"'- "^""■"■™n,^„g. ,„.:,.  pr;;Xai '■;■.;:■ 

''l«".  il"'  vwy  logical  ground  thai  whrr..  ,l„.  a-.i,.  has  I,;,., 
.....  .....■.■,.i  in  ,h,.  proporly  wh.eh  ten.  .ho^;^.":  ,       ; 

aj...™..,.l    b..  „.r,n„K,.,    ,o  ,1.  prcjudic..  of  ..h  inter..;,      '"' 
I  .1,  0,.    h..  o.hor  l,a„d,  if  tb,.r.  b..  fr„n.  „,„  ,.„„„n™c.,.nn.„,  of  .       .• 
.  ra..«.cfon  no  reaj  „„...,.,ion  to  fanslVr  ,h..  prop.rtv       tb     hK™.- 
■™"<"1.>.    «I...-I.     ,»    ,b,.   subj,,.,    of    tlu.   ccract,    then      o  ''™""'- 
.........  w  a.  forn,  ,b,.  arrang™„.nt  n.ay  assonu.  or  wl  at  a  ■    Z 

.....sol  tbo  agr..n„.n,    if  „,.  „.|,„|„  ..vie  b,.  oolourabl.    ,1    a^ 

...  I..r  sal,,  no,,  dohvory  nor  ac.ooptan,.,.  of  ,l,o  c„„„„oditv  bu 
.--Ij  ar,  adjustment  of  tbo  tra.„sactio„  by  a  „.ttlo,„ont  of  d  (  ." 
...cc..,  tb..  contract  ,«  a  ga.nbling  ono.  and  „..„her  princ  pak  „  ,- 
..™.^nr.„..rrb„on„fro„,.,.otbert,.oba,!:n.rU 


14!) 


Efferl  of  Agcne,,  „n  CmhaH.  „Hh  Thml  IWtirs 

-^and  .in  We  I  ^.x^z::^::^:^^.^;:  ^ 
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Tiih  Law  ot  SiMPLKCoNrRACT!^. 


'  P»i 


iir-i 


Acts  oi  iig< 

in  (lurxx  u 


Effect  of 

principal 
holding  I' a 
aaotlivr  as 


rtaotft  had  Hpm  rnt''vi-<l  iiitn  mul  tlie  uHm  iloiic  liy  ih 
in  piison. 

Aik!  any  iiotiiT  pivcn  to  or  int'urniiitiuii  ohtainfil  bv  the  iiffLM. 
[iroviiliHl  il  hi'  givfii  or  ohtaiiioil  in  ihi-  ciiuisi'  of  thi\  hiisiui  ^-t 
lI•illl^u(-ItHl  hy  him  fni-  tiic  [)riiii'ii)iil,  liiis,  us  hrtwct'ii  the  priiiiijuil 
liiiil  (bird  (Jitrlit's,  \\v  -siiuh'  h-jxA  i,(>riHi'(|Ui'iHTs  as  IT  it  ti;ul  h.  i n 
givi'ii  to  or  obtained  by  tlic  prinuipiil.  Hut  \\U>-vr  it  phiiuiiii 
dffriii'a  to  I'll'i'rt  scrviri'  ut'  a  s,i.hpa'nn  bv  mtmiii,''  liic  a^ciiL  of  ,.r: 
alisi'iil  dcfi'iidaiit  ho  iiiiisi  show  that  thr  parly  to  1,1-  ,>it\rd  i^  [[..■ 
agi'iit  ol'  till-  ilctViiduni,  in  ii'lutiun  to  tin.'  pitibj 'ct-iiuilU'i'  uL'  il,,. 
suit,  to  sii'h  an  oxtc-nt  as  to  tiutisi'\  tlir  ("oiirt  that  the  accepiiiiHn 
of  thf  Hiihiiwiin  by  .sm  h  agent  wiU  i'all  within  ihc  aiitliority  inu- 
roiiLtl  upon  liiin  bs   hif  priniijtal  [o  . 

\\\i\  \\\vro  an  agent  does  tut. it  iban  he  \:  unihorisi-d  lu  <Im 
if  lliat  ]jaii  of  th'"  thing  <iune  whi.b  is  within  his  antboril,\  riO! 
he  separated  from  the  part  wliich  is  Ijinond  his  authority,  »i)  ninth 
only  ol'  tliiit  wbieh  is  I'.'U.'  as  is  within  iii-^  iuithoiily  is  bimlini.'  ;i-- 
between  hini8"ir  ttml   his  prinei[):il. 

But  f  f'nivvrfiU  wh^w  an  au^'nt  due.-  iix.ie  than  he  is  ;inlh(M ;.- .i 
to  do,  and  what  be  iUi<^^  U^■\^^ud  til-  srnpe  ul'  |i!>  mtle^rin  i-  i:, 
sevenibh'  fi'oni  whal  U  wiihin  it,  the  jirintipul  is  not  tn.niMl  ,, 
recognise  the  Iraiisuetidii  at  all,  (.H)iise(piiiu i\',  if  an  ugeni  k.m- 
the  terms  of  the  e.oinunssion  with  whi^'ii  hi'  is  enlru,sl<'d  h\  h  > 
principal  wiilioitl  authority,  the  priiieipal  i^  not  bound  \>\  ;i; 
uctinii  of  tlie  agent  and  speeitic  pori'ormiiia-e  will  not  be  deci,  .i| 
against  liim,  althongh  the  agent  liinisel!  may  \n'  liable  iti  diinriL'-  ■■ 
to  lb.'  ])erson  wilh  uhom  he  ennlraiied  on  b(  halt'  of  Iiis  ))riii- 
cipal  (p' .  Hill  as  a  general  proposition  ol  law  il  eannot  b(>  doubt,, I 
that  (as  regards  ihirtl  parlir's  an  agenl  muy  bind  his  priiiejp.il 
by  acts  done  within  thi'  scope  of  !ii;s  general  and  ostensible  iiniiHi- 
rity.  although  tliose  arts  may  exceed  bis  actual  autlioritv,  ;i> 
tittwi'cn  himseli'and  liis  principal,  if  the  private  instructions  wM-  li 
tintit  that  authority  and  the  circuins'anci'  Ilia*  his  acts  wt-w  w. 
pxeess  of  it  are  alike  unknown  to  the  person  with  whom  li^'  i- 
dealing  {q). 

ConBcqucntly,  vhero  a  man,  eitlipr  actually  or  by  implicatioi. 
represents  another  as  his  agent  in  order  to  procure  a  person  lo 
contract  with  hini  aa  such,  and  such  person  doi  -  so  contract.  t!t" 
agreement  hinds  in  tho  tiame  manner  as  if  tlie  print^ipal  made  i! 
himself,  and  it  is  his  contract  in  point  of  law. 


Gr.  130. 

(p)    aHmon 

xxxvir.  3.  c.  R.  n: 


MroUs    (1850),    1 
Simon      (190fi), 


W)  Moutrml  .Usurati,-,-  Co.  i, 
MvO-illii-yay  (1859),  13  Moore,  P,  C. 
87. 


'trf'tlt  til 
traii?frr  pr"- 

P'Tly  ill  (;l>*t- 


CONIR.VCTS    OK    A(iK\(.y. 

ThMs  an  »g™t  „r  «l,op  ,i»Mst»nl  ,an  hnui  hi,  prinr-ipal  .,r 
master  by  a  parol  warrunt,y,  provi.lod  ,u,h  war,-ai,fv  be  g,v,.„  by 
.l,.M,grnl  o,  sorxaol  in  ll,„  „„„,nU  rou.su  „f  ,|„.  b„Mn,-»,  rarriod 
on  l,v    „s  pr,„.,pal  ai„l  i„  r,.,pn.t  of  wbiH,  »u,  h  a^,.,,,  or  sorvaut 

„  c.,„p  oy«l.    Nor  „,„|  ,u,h  warranl.v  b obodi.j  iu  tl...  n ,„, 

^.,v..n  for  tb<.  pn,..  of  tho  co.n.noilil.v  «.M  if  t|„.ro  bo  no  .-valonc,, 
»rany  a-rownot,t  belw.eu  llui  ,,art.o»  ibat  ll„.  wliolo  of  tli,.  Icrnw 
.f ;!,.  roatract  should  b.  i„  writii,.. ;,,.  A.,d  upon  sia.ilar  pn„- 
<i|,l.-s  an  a-nt  ,  subs..,p,P„t,  written  rwogoilioi,  of  a  verbal  ,ou- 
irait,  «b,iv  ,M„;h  HTOsnitioii  was  muU-  i„  ||„:  p,,foroiau,c  ,d 
hl»  duty  ,n  the  oarryinp  out  of  the  i„„|ra.t,  i,  biudi„s  oo  hi, 
,,n„c,paJ  for  Ih,.  purpose  of  talking  tho  ,;„»,.  out  of  ihn  .Statuto  of 
rniiKis  {h'i. 

iliiuo  if  an  owo,  r  of  neKotiablo  H^.urities,  pavabl,.  .„  hearer  p, 
.1"!  InilKleralde  hv  nu're  delivery,  onlatst  an  ag,.nt  with  the  pos- 
-..s,,.„  lie  ,eof,  he  gtves  bin,  lp,„  Udo  in  law,  ax  n.garda  third  p.rt 
|.iii1i.,s  .l.-aluin:  with  the  agont  in  aood  failii,  the  ri-lit  elleeluallv  '"'"■ 
..  s,  ,1  ,„■  ph,lKe  then.  Where,  taercfore,  principals  unwitlinMy 
|.-e„  :e,.ur,t,e..  tran.Jerab'"  b"  delivery,  in  the  hands  o?  a 
iKUidMle,,,  agent,  and  by  s.  ,  ^  oW  him  to  deal  with  then, 
i-  M,  nw„.  th,.,  w,.ro  estop;  ro.n  H,b.s,,|nentlv  assertinj  lhe,r 
■III.-  10  the  ►etur.tles  in  .sueh  a  way  a.,  to  throw  the  loss^on  an 
iiiiHieej]t  third  jiarty  (t] . 

Ami    generally,    wh^v    one    of    two    person,     ,„ust    -ntfer  li„.,.„n.. 
<-n,M.,     Irom     th-    tneonvcl    eomluel    of  „„    agent     he    who  "I"'"""' 

'■"'iT, '  r" " "'"-'  ""''  '■'""'''"""- "'  ttc  deceiver  p-rr;; 

•aeuld     he    rath.a-     the     [„,.r    than    a    stranger  (,,);     tho    rule  .'i'"'/ 'T, 
l.n,g.,n    sueh    and    like   ..ases,  that    whore  o.us  by   hi.rw„rd    -'hlf  °' 
.r  eonduct.  «vV/„%  canses  another   to   believe    ,„    the   existence 
4  a  certain  state  of   things,  and   induces   him   to   act  on   thul 
i«Dct  so  as  to  alt..r  his  own  previous  position,  ho  is  bv  reason  of 
I  .'  .ciresentatton  conelndod  from  subscinently  averring  aga.nst 
.1.C  latter  that  the  oircutustances  are  not  in  fact  snch^s\er 
reprcscn  «1  by  h,n,.     Or,  in  other  wor.ls,  a  party  who  „rn!ine„tlu 
■'rr,,lpM,  stands  by  and  dlows  another  to  contract  w.tf  ifin  o^ 
"tl.  bts  agent  upon  the  faith  of  Iho  existence  of  a  ec.rlain  s.at'o  of 
i"..gs  or  of  a  spcciln.d  fact  (when  ho  knows  or  should  know 
dial  the  state  of  things  avcmx)  is  non-existent  or  the  spe.ilicd  fact 
IS  antru,.,  ,s  estopped,  in  an  action  against  the  person  whon.'ho 
has  hnnsclf  assisted  ,n  deceiving,  tVom  subsequently  denvin.-  the 


1«l 


(r)  M'Midtffn  v.  t^'iliianu  (1880).  a 
.1.  R.  518. 
(>)  Wmd  V.    //«,,■,  (1872),  19  Or. 


XXV.  ^'"\:h  """"•""   *''"*'■ 

(w)  CommrrriaJ    Jinnh     v       \f^„.;t 


Ir 
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TiiK  Law  of  Simpm;  CoNTBAriN 


WtifDHClion 

Iiriiiri[)al  hihI 
agent. 


<iuo  hill. 


tintli  ol'  lli>  r(|>irS('tit;ilioii,s  wlnili  \\,\i  luacic  li\  or  for  liiiii  .m 
iiii  iiRluei'iiii'nl  I'cr  tile  timlnii'l,  rv.'ii  tlioii;j;ii  III  niiglil  not  imn:  ■ 
diatcJ.v  prolit  hy  thciiitj-  . 

Ajid  ()  fortiori  l!iis  is  tin'  ta-i'  wIkii  liir  >tv.\>  i<\'  tlic  aj^rm 
ui'iT  HiK'h  as  -woiilH  tomhu'c  to  llic  ^iiicr^-  nt'  ihr  inlcrprisi'  in 
«liir!i  lif  \\ii>  ('Mi:a^'''ti  oil  Ih'IhiU"  of  liis  f)rim.ipal  [t/:. 

Tiiil.  on  till'  otInT  luniil,  \\]'\-rr  tlu'i'i'  is  iicitlnM'  an  api-'ncy  in  i[v  • 
nnr  any  hoUlin^  mil  a.s  aj,n'iil.  ami  tlii'  di-aliiij;  is  wilh  llm  pail-, 
am  priiiiipal,  tliL-n'  can  Ix,-  m-illit'i'  nnJisiloMtl  principal  nor  priii- 
cipal  l).v  cstopprl.  Anil  \vhiTt>  jmrlics  arc  gcncraJ  agonls  of  ;iii 
nndiisclosi'd  principal,  uith  a  special  rcstrit-tiun  or  limitation  el 
their  nutliorily,  one  wlio  contracts  witli  tticm  n^  principals  c;iii 
only  resort  to  llic  real  prin'i|>a!  snhji'cl  lo  tlie  limitation  uli-  ' 
lias  lircii  plaicil  upon  llic  ai;vm\  aii(!iorit>.  hcrause  lie  liad  i:n' 
ilcall  witli  iiiciii  a!<  ngenti*  ncn*  had  ilc>re  liccn  any  iioldiu;.'-  ■  i' 
them  out,  or  accrediting  tiieni  as  sueb.  and  ihereforc  no  conli'a'  i  ■ 
iiig  on  till'  Tailh  of  tlie  authority  (c. 

Altlicitgli  wiierc  a  purciuif^e  is  nuide  h_\'  a  per&on  in  liis  ,.i\  : 
niiiue,  liul  in  reality  for  the  henelil  of  ani'llicr.  an  miion  w  il!  11. 
ajrain.'^t  both  for  the  payment  of  iho  consideration  nionevs.  kmI 
in  siirli  cjisc  jiurol  evidence  of  t!ie  agency  hy  the  purihascr  mIi' 
entu-ed  intf-  the  contract  in  his  o'.vn  iianu',  is  adiuii^sihlc  to  i-h,;]L"- 
his  co-'iurchtiser  (rt\ 

Jf  ,.ii  a^-^Liif  iniproperlv  disiiosos  of  an  oxorduo  hill  iulo:, - 
ing  to  his  [ainoijtal  for  good  coiicideration.  the  holdi'r  I'kr- 
it  subjeet  to  all  itnpcrfcciioiis  and  obtains  no  title  as  again^-i 
the  principal  h  :  it  being  provided  by  sect,  70  of  the  Dills  ef 
Ex<'hange  Act,  e.  1  Ut  'l{.  8.  ('.  ,  thai,  "Where  an  overdue  liiil 
is  negotiated  it  can  he  negotiated  only  suhjceT  to  any  defe.t  nf 
title  aiTeftting  il  at  ilK  maturity,  and  ihenei-forward  no  person  u!i-i 
takes  it  can  aetjuire  or  give  a  Iwilcr  title  limn  that  which  luul  Hi- 
person  from  whom  he  took  it." 

And  as  a  gcm-ral  proposition  of  law  the  fraudulent  a'jt  ot  an 
agent  does  not  bJEid  his  principal  unless  it  is  done  for  his  b'lK^tii 
or  unless  the  prineipa!  knows  of  and  assents  to  it,  or  has  derived 
advantage  Iiy  reason  of  it  {r). 


(T)  Seoon  this  point  I',"/!  v.  Jh 
fl868>,  17  U.  C.  Q.  B.  27:  M-rrf>f 
lin}>k  V.  linottvick  (1878),  2S  V. 
V.  P.  4fi0. 

0/)  Kti^loy  Adrt'i.  Co.  v.  r<./.„ 
(196.'i),  11  0.  L.  R.  262. 

(=)  lii-ehe.-er  v.  .i^f-f-  (.l^"")- 
■     E.  202. 


(«)  Saitdcri 


'/.v       f.r.  117. 

.,f  ('))    n',.~l    V.     M,ir(.r„'-s     (ISfllj.    -l-, 

V.        t;.  C.  Q.  iJ.  357. 

(r)    dihhof:'    V.    Wi'soii    i!«S«).    il 
"w       ().    It.  290;    Ii>-fm  v.   IVlhon   nsui). 

XXVIII.  S.  0.  R.  207:  sco  aNn  /:>', 
•2:j        V.  O.  n\  RlH.  Co.  of  Catwla  (Iflyi), 

V.  H.  r.  U.  J79;  Oliver  v.  0.  W.  Rly. 


.  Bindcit  (1871),  IS       Co.  (1877),  28  C.  P.  143. 


Contracts  of  Agencv. 

Uher,.  l,ow,■^,.r,  ,„  Alhfrtu,  Biitish  Columbia,  N„va  ,Scoli« 
Orilano,  .Sa»katHi,.«ui,,  ai,<l  Vi.kon  'iVnitorv  (,/;,  „  „„  ,,'iiiil  iln 
..p  nt  1,  ,v,tli  tho  corisoiit  ol'  l|„.  ow„o.-,  in  po»es»ioii  of  .-ao,ls  oi- 
<,l  tiu'  doeumont  ol'  litlo  to  goods,  any  ,al,..  pl.tlg,.  or  olIuT  .lis- 
l«i,.tioi,  0  tl,u  goods,  „md,.  I,y  l,i,u  who,,  acting  in  ll,,  ordinal* 
unrs.'  ol  l)u3ino3«  of  a  nLmanlilc  agent,  U  as  valid  as  it  Ii-  «,.,", 
V|.r.  ^s..v  iHilhori,,,!  by  ll,o  owner  of  tbo  goods  lo  n.ako  ll„.  ,-an.e 
rri>id°''  ""  I'";-""  '"I'i"!.'  undo,-  iho  disjm.iuon  acts  in  soo.1  faill,' 
,111.1  has  not  at  tho  tin-  tlioreof  notif..  that  Ihe  ,„.r,son  niakii,-  tli,' 
ili.^lKisitlon  jia,  ,i«l  uu       dtv  to  make  tho  same, 

llMt  iiul  .very  p™  n  po^cssion  of  chattels  i,..h,nrn-o..  i„ 
.•»;nh»  "ones  w.lhin  1  ,atutory  delinil  ion  of  „g,.ul  or"  ador 
ftiinv,  Ihorofor,.,  a  ix^rso.i  obtained  ijlie.t  possession  of  eerlaiiL 
.liallils  bch,ng,i,g  to  another  and  diajMsed  of  tliem  to  an  iniiueeni 

iii>   '■.  It    ua,s  hold    fha,   as  tlie  good.s  l,a,l  net    b ,   ori-inullv 

mmsted  10  the  vendor  by  Ibeir  trne  owner  in  a  n.ereanlil.riran.- 
ai't.ea  lor  tnetr  Bale,  or  (or  an  objeet  con.ieel.,!  ih.r.witb  sueb 
inieovvner  was  oniilied  lo  recover  their  vah.e  from  the  l„,id  lid. 
laircliaser  wljo  liud  bought  thorn  (el . 

,V  I,  slumcnlury  ex.rulor  or  adinin'istralor  who  e,n,,lov»  an  a.^eni 
.,-«t.,ri,ey  ,,,,  however,  bound  personally  to  snper>ise  the  latrers 
nialiagemenl  of  the  matters  enlrustal  to  him  and  take  aU  reasoji- 
at,l«  precautions  against  a  fraudulent  misappropriation  of  funds 
1.V  such  agent.  Nor  wiU  the  fact  that  prior  to  his  malversation 
|l.e  .gen  was  a  person  ol'  reputable  character  a^oid  Ibe  personal 
iwl.ihly  ot  the  pnneipaU/  . 

It  has,  however,  bcK-u  held  that  no  presu,op,i„n  can  be  raised 
ly  nnpl.cation  that  an  agent  or  manager,  n.erelv  bv  re,,soj,  of  bis 
■..penntendinga  branch  shop  belonging  ;„  his  employer,  is  iheivhy 
..i.t  „  10  alh..  his  p.incipars  name  to  .  I„ll  oi'  exchange  or  othcT 
iirgotiahb   lustrument  (9). 

Bat,  on  the  other  hand,  a  general  power  of  atlornev  ,„  an  agent 
10  s.gn  bills  and  not»  confers  upon  hmi  a  power  to  indor,so  nego- 
uaHe  instruments,  to  give  an  acptittanee  and  ,liscbar..e  of  ■, 
mortgage  ;,  .and  generally,  to  .lo  aU  that  is  n«.essa"rv  and 
■  ipcdient  lor  the  suceesstul  aceomplishmont  of  tho  subject-matter 
with  which  ho  is  entrusted  (»■). 
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Inliii^f  til 
iiitn  untile 
a^nta. 


piiricipal  fur 
.sijniaiuiT  of 
afTMit  tu 
mifiti  ifcl.. 
iiiHtrimiti;it. 


•.10; 


(fl  .\lberta  Con..  Ord„  1905,  c 
BrilMi  (■uhimbi,,  it.  S.,  1897,  c.  4- 
\i>i,i  Srotia  it.  S.,  1900,  e.  Ho' 
Ontmo.  10  Edw.  VII.  c.  66:  Saj- 
aflimv,;,!,  R.  S  ,  1909,  c.  14«:  \uk„n 
lirntories  Uonit.  Ord.,  1902,  (.'.  .36. 

(>)  Moshirr  y.  Kcenan  (1900),  ';J1 
e  fi,  65H,  deeijod  under  the  repealed 
>'i  II,  S,  (),,  1897,  ,1.  150,  but  .UU 
roxl  law. 


«.  c\  K.lal:  "'"'"''  '"""*•  ^^'"' 

!   U.  C.  O.   p.  346.  ■'"-•'•  (IS|>7i, 

0*8*  'S'l.:  "''"'"""  (1833),  3 

23ai''676.'°"''""'*'''"'"''""->892J, 
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The  Law  of  Simim.k  ('onthacts. 


AnH  wliiTr  a  hill  of  rxdiiingi'  i»  <Ii;i\mi  bv  n  pi-rwoTi  siffninj/  ,t 
ugoiit  i'oi'  a  cimipaiiv,  upon  ii  ilniv.t'c  uiin  u'li-pt!-.  thf  hill,  thi 
ucriplnnii'  iidmit.s  uliki'  llii'  (*i^'iiiilui-.>  of  iliu  uni-iit  iuul  his  iiiitlin 
ril.v  trutii  the  ruiiijjaii>  lodruu  ihchill.  It  ulsn  r^tops  thf  iKtiptn' 
I'lutn  Mihsi'ipH'rilU'  M'ttiii^'  up  iiii\  Ici'iii  Icrhriifttl  ohjc.'tiuiis  i: 
ic^ai'd  111  the  ciiiupo'.-^ilion  or  il^'cu  liptiim  of  the  coinpaiiv  oi-  lU 
iihility  tti  draw  ilie  lull   k  . 

It  bhould.  huwcviT.  hf  liohil  llml  ;i  hdl  (H  iKilM  juii'ptrd  nr 
irulurferd  pt-r  prm  nration  pui-*  tlu'  lakrr  nn  imiuiry  as  lo  thi'  i-xtini 
ut'  lb"  ag'  mi'm  HUilioi'it,\  ,/  .  Am!,  inorcovcr.  that  an  agctii  ;whi<lt 
Icriii  iiii'Iudis  a  hunker  ajid  a  lalid  iiyciil  instructed  to  rt'c  i\n 
pa.viiii  nl  (iti  Inliair  of  his  prim  i|iai  tunnot  as  a  rule  atcepi  aii\  thin;' 
hut  moni'.v  (m  :  although  an  a  general  proposition  of  law  an  iig  rn 
apli,)iuted  lu  reeeive  money  on  heiiulf  of  hi(-  pi'ihei|)ill  ic  al^rl  Ins 
agt'ix  to  give  a  reev-ipt  for  it    ;/  . 


rriiiripal 
may  mir  "u 
lontrarts  "f 
atfrnt. 
(Jhitty,  ■2S4. 


liilflitx  oi  I'tiNi  if/Ill  /ii)iiinxl   riiird  I'lirii 

.\  priniipal,  althougii  rrnidi-Jil  abroad,  is  entitled  pt  rt^ouiill\  r  , 
,>itc  a  third  party  upon  a  nnitntd  enured  into  with  smU  lliinj 
parly  hv  an  agent  on  his  the  jirineipal's'  behalf  in  eases  whm 
tlio  eviJeuee  .sIiowb  thai  I  he  agent  was  thereunto  authorised  by  \i\> 
piincipul,  and  that  the  third  party  dealt  with  him  as  an  i\^2i\\  f  . 

And,  apparrtjily,  a  piineipal  i'or  uhohe  bouelit  a  eontrart  wa^ 
inado  bv  his  aL'ent  may  nuc  the  defendant  in  his  (the  ()rinei|):irs 
own  name,  thougli  the  del'endaiit  nia>"  Iiave  known  nothing  of  I'r 
prineipul's  interest  in  tlie  subjofl-inatter  of  the  contraei  \p). 

And  wiiere  an  agent  entered  into  a  eontraet  on  helialf  nf  hn 
prineipal  with  a  telegraph  eompany  for  the  tiansniission  el  t 
message,  it  was  hold  that  tlio  prineipal,  having  sustained  lo^s  li\ 
nation  of  tin  negligenen  of  the  teh'graph  company  in  Iransniis.-iuii, 
might   maintain  an  aetion  against   them  therefor  ((/V 


(k)  liuiik  of  Mou/n-"l  V.  JJ'-  /.'■/'■'■ 
(lHt»).  5  U.  C.  Q.  B.  3l>2. 

^/)  lininut  v,  Banque  du  Pettp/c, 
BrHtnit  V.  Quehi-i-  Uttnf.-,  [18931  A.  t'. 
171),  P.  C. 

{m)  hrnzer  v.  Gore  Dint.  Mut.  Firr 
Ins.  Co.  (1883),  2  0.  R.  416;  Donn-ih 
V.  OiUetpif  (181>4J,  21  0.  A.  U.  2S2; 
Brown  v.  Smart  (1846),  1  E.  i,  A. 
148;  MrMxchad  v.  WUk%>^  (1891),  18 
A.   B.    Ili4;   see,  however,  ^Elna   Lifn 


III 

..    Cii.   V. 

f.'rf* 

■1,  (1«7B), 

3.1 

V.  (■ 

Q. 

H.  459. 

(h)   Brifuni 

1    V. 

f!milh 

(1863), 

10(1.. 

J9 

Oi)    n'rhh 

V.      , 

■ihirm 

till 

(IS71),  .;t 

II. 

0.  (i.  B. 

CO    Milir 

410, 

V. 

'  IhJIi. 

l\:i 

*T).     ' 

U. 

C.  (J.   B. 

505 

;  ftfc 

al»o 

\l,r„„ii 

V. 

foo>,.r  (1885). 

,  12  0. 

A. 

R. 

284. 

(?)    Fmver   V. 

Montreal 

Ti-lrymiii' 

I'l 

'.    (18T4), 

24    < 

i;.  0. 

C. 

e. 

■M. 

CoMHAi-Ts  lit  Agency. 


ISA 


vyirri   „f  r„„lr,„l,    trtful 


Hi'.iht^  iind  r.MiiliHr,  „f  .1,/, «/«  // 
/(•///-  ilih,/  l; 
\  lioicirr  .,t  ii„t,»  i„,lor»fil  lo  liiMi  ill  hliiiik  ii,  i|„.  a^.^nl  ..f 

mulluf   lllMII.Pl    ,imi    a-rnl    Hill,   gl,    tll>.    I|U|.«    in    his   „U,|    IMIIII,    fc    . 

i>l„ry.  liowwri,  11  ,„.,-,,i„i  rivoiviM  uioiiuy  ti-oiu  an  aui'iil  „ii  u 
|.iouii»'liiiiliiiii  it  1(1  him  lie  ramiol,  111  an  .ii'tion  bvtliu  u-c  iil  lu 

P-orr  il    hack,  s,>l    „|,  ,1^  „  JrlV.nrr  ihal   Ul,.  ni./llrl    ,v:lllv   hi'hHitr- 

iu..ll,inl  pu.1,1,  unh'M  hi'iic!  hy  Iho  authority  aiul  ivilli  „„ 

-I.;  Ill'  »uih  thini  |>aity.  Upon  Iho  imiuiiril,.  ih.il  ,i  |kimhi 
..1  nihi'  iiioiii.y  or  (roods  tioni  uiinthiT  cithLThy  u  u  „r  ,|r|,u^il 
.- iiliiiii  iMilinriil  lor  any  |iiir|,,i-...  may  not  »uh,i.,|ii,.nih-  uiiii 
infill  iilioii  hini  hy  nlioni  ih«  tii,  hus  hivn  n  |.r,,,itl  an, I  |iiil, 
!i:lli  111  Ihr  proof  of  llin  tith'  (s). 

i.i.J.  apiian.ntly,  (honsli  'li"  poini  is  hv  no  means  In.  fniin 
I  ;iii  alu  .  uii  af;,-nl,  lo  «|k,„i  ixrlnsivr  .Twlil  is  Ki.i'ii  hv  his  prin- 
!|'.il.  if  -inly  ,|,ialillril  In  liiin  lo  mal<i.  ...intrjcts  iiol  ninliT  seal 
■mil  Ihinl  |.arli,:,s,  is  liahle  to  h,.  sued  hy  ami  inlitli'J  lo  -ii,.  siirli 
ililij  parties  on  ail  eontrails  eiilerotl  into  hy  him  withoul  r  sorl 
Ii  111^'  had  either  hv  or  a„,.in--t  his  priiieip;d  f  .  And  llniv  is  m, 
ilmiljl  a  party,  whelher  a'jcnl  or  prineipal,  ma.  as^ian  a  e/josv  ;„ 
,ali':il  ill  .suiii  an  elfeelual  manner  as  to  Iransl'er  his  ri-h  s  lo  the 
iissieiiee.  and  eonfer  upon  ihe  latter  the  rii-lil  to  use  his  name  to 
iillril  llie  debt  (hj.  But  ('  oitwinn  an  agent  on  dil  crMfir  eom- 
laissioii ,  amiot  sue  a  v.  ndee  in  his  ovs-n  name  for  a  debt  eoiitraeted, 
l[a(,n;rli  lii»  inslrumeiitnlily,  l.y  a  third  party  with  his  prin- 
liil.r,.  And  althouRh  hy  Canadian  law  a  veiidw.  of  ehatlels, 
wlin  deals  with  the  ag-ents  of  an  undiselosed  prineipal,  ia  enlitled 
ia  ease  of  hreaeh  of  eontrael  to  bring  an  action  agaiirst  the  iindis- 
iloMd  prineipal,  app,iierillv  the  eonverse  of  tho  rulu  does  not 
apply  (,!/). 
And,  generally,  nimn  the  prineiple  that  the  coutraet  of  an  agent 

'»  '•' ""■''•"■'  of  Ihe  prineipal,  an  agent  ia  not  liable  to  a  third 

parly  upon  an  agreement  whieh  ho  makes  in  his  representative 
-liaracter.  provided  ho  does  not  at  Ihe  time,  when  sii'eh  eonlraet 
Ii  femes  legally  operative,  personally  eontraet  or  e.tpresslv  pliKlge 
his  own  eredil  hy  eoiicealing  his  principal  or  otherwise.  "  VVh.  r^, 
iliinfore,  an  agent  who  did  n  t  disclose  his  principal  unlil  afte- 


Aiftut  cannot 
»ui.  .,11  n<,t,  • 
uf  )iM  prill,  1- 
pnl  in  liJN  I  <Mi 
niitur. 


iiiii.r  sue 
lliir.i  partit 


Aireut  n,,l 

rcureUsililr 
f,,'  eontra,;!, 

Wlmlf  <ji  M' 
primiipul. 


1'    P.  291, 

(0  r:<t<-r 


.  Ti,  „„  (l.susi).  III  I  , 


tltt,-nhfim    (1841),   1 

.  Q.  B.  419;   Alhmlt  v.  Syland 
US.i9),  U  U,  C.  C,  P,  soil. 

it)  r„>,uiH"r'f  V,   //i/H^ii-(  187,5), .Ifi 
>    r,  Q.  II.  316. 
(«)  Hum  V.   Ham  (1855),  B  U.  (' 


C.   P.  37. 

(J-)  BrtimifpU  V.  .Vpi//,-,  (1870), 
-1  L.  T.  ti~2  (an  Paii^lL^li  rase) ;  seii 
also  Abbott  v,  Affantw  lten»i,i/,  Co 
(1902),  4  O,  L.  R.  701. 

(;/)    Ilii/foit    Co/ton    Co.    V.    ranadn 

w,,>,,i,„,  Co.  (1883),  xnr.  s.  r.  r. 

4»!  at  p.  114. 


IM 


"''iitatii'ii 
niiiiv.  2 


il.iiiri' 


T...ilMlily 
a){eut  fur 
UllinMUL'  . 


Tin;  1,A»  Of  SlMl'i.i;('(i\Tll.irTi. 

Ii.-  liHcl  i.Kiil.'  ,t  ,„i,lra,t  on  h,«  hclmlf,  hul  cl.d  «,  hW^.v  Ihr  ,  oi.l  ,n,  , 
ti.'uiin.'  I,'g;illv  0|i,.i„liv,-,  w:,H  wnl  liuiK,,,,  lli,.  a>,'.'Ul  iMis  l„i| 
not  piTHOiiallv  liable  (i), 

[f  IS  howivcr,  iilinost  neitll. ».  ii,  Miy  tluit  tliu  aljovi'  iiil,'  ,i,„ 
iml  apply  ivli.iv  an  aijent  c<jntru,;i,  in  lii>  „«n  nana'   «illi.„,i 
ipialilicaliun  .1/,. 
J  And  a  pi  rsiin  wla,  iniluccw  anolliw  (o  .'untrail  niili  liijjj    i-  i|,, 

iW.nl  of  a  lliinl  part.v  In-  all  un(iiialilii.(l  a»»oilioji  „!'  Iiin  h,,,, 
.  aulli.,|-i»i,l  lo  art  as  ,ucU  a(,'inl,  i,  aimviMalilr  In  liini  wl,„  .', 
luiiliacts  fur  any  danuitfi'  wliii'h  li,i  may  siwlain  bv  iva.«(jii  i>f  il, 
aBs.rtimi  otaiiihonty  bcinjr  unliuiv  And  in  «iuh  i'a«.  llie  mia-i,, 
,.  i.f  ilaiiiap.»  is  iml  only  tli,.  uxpin,,.  ailiiallv  imurred  by  n,,„,„ 
of  111!'  niisivj.ic.»w,taliuii,  but  ul»o  lii„  loss  of  piolit  wlii.^h  «,„  1,1 
have  b.fii  in  ulr  had  llie  luntrart  been  ,ani.  d  Ihioiieli  '')  . 

\Kain,  an  ae.nl  of  two  indr|M'iid(nl  and  iinnaiiurl,  d  prin,  i,,,! 
Im»  no  authority  to  bind  lliein,  or  cillier  of  tli,.in.  by  llie  ,„!,.  „'i 
tin.  g,)od,.  of  both  in  OMO  lot,  in  «i»,.s  where  the  artieles  iriei,„ie,| 
III  •'ucli  sale,  thougl,  dilleiviit  in  kind,  are  »old  for  one  »,„,  |, 
llullvisible  prioo,  suaeeplihie  only  of  a  ratable  ap|H,rtioiiiiie„i  1, 
llio  mere  arbifary  will  of  tlio  agent. 

iVor  L-ali  there  be  laliliralion  of  suih  a  eonUu.l  nnle.s  tb,  p;„i,, . 
Ihenlo  have,  either  oMprewIy  or  impliedh  by  eoiiduel,  with  a  full 
kili™ledj:e  of  all  the  terms  of  the  ajriveiiiiait  ,  oine  lo  by  the  ap  m, 
asw  iiled  lo  Ibe  eonditions  and  usreed  to  b.'  bound  bv  the  conln,! 
Uut  in  sueh  case  the  agent  himself  is  probably  liable  to  the  pin- 
ehaser  in  damuyos  for  breach  of  the  (contract  of  sale  (ei. 

Again,  although  an  agent  employed  merely  to  receive  reiit»  „ 
not  personally  liab^.  tor  a  niiisan™  ujioii  the  demised  premise.  ,1 
IS  probable  ibat  such  liability  allaelios  lo  a  general  agent  e|.,iL,i 
with  plenary  powers  to  lei,  repair,  and.  in  all  resporls  to  „i 
for  the  owner  of  the  property  should  ■;  nuisa.iee  bo  pcrmitlMl 
thereon  ^(i.  .\nd  in  no  case  can  ,;  party  justify  as  agiiil  of 
another  for  maintaining  a  public  nuisance;  nor  will  the  iCl  llwi 
persons  come  to  live  within  the  ambit  injuriously  afficted  Ijy  i 
public  nuisance  after  it  has  teen  .aeated,  preclude  Uieni  frem 
complaining  thereof  (e). 


(->  fiaiffkt  V.  tfow'ird  (I8tf2>,  11 
t.  O.  C.  P.  437;  bat  3iv>  Bimltb^'e  v 
nim-,ki  (1898),  XXIX.  S.  f.  U.  ,51: 
''>'m^hdl  V.  lleiiiHHt'Hui  (IS7.:).  2:t 
t  .  C.  C.  P.  339. 

(n)  llallaitli/tir  v.  Wat  ..„  nSHOi 
30  U.  C.  O.  P.  629. 


(*)  Uatieer   v.    Sahford   (19041.1.; 
Mnn.  L.  R.  t»l. 

n.  (..  It.  622:  sue  p.  6.^7. 

f'7)    Jlrg.      V.      (hhi-      (I,s;ji.     :;j 


i;.  O.  (i.  li.  324. 

(<■)    Rrg.     V.     «,, 
U.  U.  O.  P.  208. 


11839).    1 


'FrArTKf?  XVIl 


i'nT\rtr'\i,   wn  si-htty. 


roijtr;ict#  of  *mt'(v-.lii[.  r.,  |,,.  ,„ 

■■rititiit   

'  l;i»itlrntion      ot       ciirifriT.tH       „f 

*ur<'tv*lilp  

'I.'I-'xi  (if  ifin-tniiiiK  iMMriu.hT.-i 

i'iaitiiminL'a'nir;iiir-.-i*     

iVri-i,l,T,iti.(ii     .— rnli,  ,     t'l    con- 

irj*'t,-i  of  jiiir.  t_\vliiji 

I'!tf.'it  of  fiirlx.-ii runic  by  ci'iditnr. 
I'lD-riiin'iit-  of  iii>(iruiiV>'.' 

■^t.ilutr  ri,"  FruUllM  

I'.mti-.ti't  in  ni,Tf  tlr.n  <jii.-  ijucii- 

mrit 

\>;;'-,-t\ty  fur  "i^'n^ttiirc  of  ohliiriir. 
i^;i.i^triivr  cifrnctl   bv  uifi'nt    " 
l'.;.r(.iv(«tioi.     nf    'n.ntiwt-     of 

.   ■■'■■'^^■'Iiip  

i.ri  tii„,ns  .m  iiubilitv  nF  ol.ljpr... 
>^''-    "l.li.U'-o     !ii.M-     ,„„,„, 

oliliL'fP"^     liability     'limiu>,i"'bi 

i.hliL'ur  with  whom  hr  mntnutixl 

liijii'     iimil^      ill     <-oiitnwt^     of 

suri'tynliip  

Mt4rutioii!i  ill  contiu'tn  of  ouroJv- 

•hip ; 

(lMiL:i'i>'s  iioa-diiTliwuri*    or    mii«'- 

rf|irt-«'nfatioTi  nf  iiiatrriul   fu't 
\\\u-u    ,A,V^,^\     foH.rariiir.'n     t-. 

iirimipal  will  iiol  n'l.ftst- sui'rtv 

l:^Vt    of    (■0-8UrPti,.<     Pi-fu^Iiiy.    it, 

j"in  iij  bond  _  _  ] 

l.lfivt  of  obltfriir'M  ii('i,'lit;(>tici'  I 

hirfi.'^  of  oblitrnr ] 

rrr.uji  not  uttcctpti  bv  /.'rA,-.  '"  | 
\.iri()u.^  iJKtIiOfiH  whrreby  ,iiir,  ti..^ 

may   be  d i-i.lin rif .\)    ,  t 


Ub.h   MirPty   eiilitl..!    b>   briTfHr 

of  I'oliiifrriil  twiiriii's  | 

^tirrfy    not     .>.itirb'<l     m     ..t-otf 

nv.nnn  .p'liific  

(Ju..liH<..ti..«  of  ,„r..,'--.'  la-^V" 


171 
171 


l>v;itb  of  jjoiiraiitor  , 
I'o-ttioii  „t  .■....-iiK.r,  nf  ■j,i:,run- 
t"i'   i-j 

!«".  .f  ,,„„,,„„„i.,.  „„.;„;;  ••' 

olilJaT"  ,„iii   primiiml  ,b-btor..  i;j 

ili'lrtiHf   of   l.rMiri'l.Iti   debtor    ,  |  :■[ 
.\irritiii('iit   b.twc»'n   rrHlil-.r  ami 

""!■  of  joint.  Hurptiiw  ,,  .,  i--, 

U.'bi..-  of  Mvrnil   .ui-Hv  ,-! 
itiKlit    or     .-..iitrihiititMi    l.,.|w,...n 

.  170 


ri,Wit.< 


fiv 


lii'l  iil'plicabl"  .  ..'." '''_ 

ik-lil  of  contribution  bctwpi-.:  co- 


Itriti-n  l;,w:    -  ■     i;;. 

Iti-buiXf  of  «urrty  by  novation  i;'< 
l>HHur(rc  of  -urftv  'bv   ..xtr-n- 

dHi;".,."'"::...'':..':':™'"",^ 

Ili.rljar.:..  lit  ,a,Hy  l.v  .•litcr.V- 

I1..I,  of  mntm.e ,«„ 

li<|.  i,iTO  c,f  ,i,r,.ty  l,v  fruu'l  .  .    Isii 
niM.Ji;.u,,n  of  Huivty  l>y  mi-taki- 

"t   rait  or  of  iaw  ,,,.  ]... 

ll>"'lnrL.,.  of   «,irrlv    I,,,    hmij,': 

rinit.y  jj,., 

l>i.^illar,',.  of  ,,i,r(fv   liv   '■  ioii- 

fti-i"ii  "  ;.,    "  1^., 

r,.-r,.lativ,.    riKhl.    of     i.rinVapai     '" 

,,-i"l  "urrty  '  '        ,,^ 

[iiu-lil.  of  ,.r,.(lil„r  an:a;i„t  sorotv   IH.', 
lli!.-Iit|  ol    f|,c  .urrty  ,i,Min,i  tlio 

|.|''V';'"";'  ; ; ls» 

i.iLtiN  .  f   siinty   uiramsf   priii.  i- 

_  pal  il.-litor  _  jj.- 

iliirhts    of   NuroMis   airaiiiHt    .'j'o-ii  '  ' 

"    "■'■  IMS 


A  MAiUNr,.;!;  (ivliiili  ,mM  k-  ill  Wiiliiijj:  2!ll'ar.  II.  o  ;j  s  .|  „  ;  Contparti  f 
■~  :i  nmtnirt  10  I.,.  ;iiis„v,.al,l,,  r,,,.  tin.' |„,y„„.„l  of'sun'.i  ,i,.|,M„'  ""^'pMp" 
'-:  'I";  l.ntunua,,,.,,  of  .0,1,.  ,.,.,  i,y  ai.oli,,.,-  ,„,.«„,  „|,„  ,^':^^, 
l'"i„a.,ly  hablu  fo,.  tho  p„.v,i„.„t  o,.  l-o,.  ,|,„  ,„.,  to, .„,„„.,. 


,  In   Nova 


Cl.itty, 
;.W-S84. 


Rm.   «tit!,!.--,    inoo. 


IflH 


T]1K  I. 


»(Pi  1  Cn\in\rf< 


In  (ithcr  wor' 


h.  till-  cimlmrl   •■r    riilit.-'  "r  Mirr 


'tV"!iip 


roUutpra!  proiiii-'-  I'.v  '»  I 


I'lill.'l  11  tfuiuiiiilnr  or  Bur-lv,  i 


■cM-lna  lliiiil  pally 


t..rllH'il.'lil.il'  fiiilt.i'r  n'i»'ariliip 


,ifM,lll 


pflB 


iiIIhT  tl Il-    "111 


«  til-  pi 


Far.  if  iIm'M'  I.1'  nil  i  iihlrilrliiii 
IHiNin  iilliiT  tliim  til  •  |i.il'lv  wli 


,1  nlilimlinii  .ir  li.lil  I'W'iitr  In 
111.   iiiiM-itAI'iir,  111  11  ' 


1  .  .  ill.'  party  luuini-'iiiy 
till'  luiitriicf  is  not  nm-  o 


A;raili.  "Ill 


i.t  III 


i^  111-  piiiiiiji-il  il'-'ili 
if  •miTlvnliir  ■!!   'll 

fur  III.    il-lil   "fa 


^ii'r   U 


llilll«.'If  liilh!"  us  ililili.r       t'lili  — 1" 


ll   1111,1   Mlli'lV    "llisi-l-     til 


■lati"ii«liip  lit  prim  ipiil  u! 
thiM'li'ini'iil.jf  lialiility  "i'liiitli  piiiHi| 

FiiitliiT.  it  "ill  111'  fiiiui'l.  Ill 


ainii'l 


iilirruiil— i: 


.    1,1    ll"    fi.M.i 
,  lliril-illl    I 


alli.ii  ut  ill"  pi'iii'  ip' 


1,1  uiitli"iiti"S  iipi 


il.  Iliav 


1,1,    1,1  ill  ■-'ill,! -Ml 
ll,,  "la-ilir,l  'llMliriil 


ship,  in  t'l'ii'-rii 
fullowillir  heads:- 

(T-   TliiiM-  ill  wliii-li  tlii'li-  i"  nil 
Iiiutirlllal  pill' 


,-  ullii'i-  of  111"  111^ 


u;.'n-i'lll  111  to  "onslitlltl',  I'u 


111-  n-latifin  "f  iiriiuipal  ami  suri-tv.  t"  win 


aKreiMiii-lit  1 

(•:)  Till 


l„-(-ri-iliti,r  llii-n-liy  'i-i-iin-.l  is  ii  pi 


ivliiili  llii-i" 


lir-ipul  uiiil  mircty  on 
(:l    Til. 


ilv   III  wliii-li  III"  i-n-ililor  is  11  strallK-r;  ali-l 


wliii-li.  ^--illv-iil 


thrre  is  a  prinmi'\ 


iili-iu-l  of  suri  t  vslii 
f" 


111  si-i'oiMliiiy  lialiility  iif  Iwo  persons  fur  mi- 
lii-tw-s-n  til"  two,  tliat  of  ili- 


„il  tl'ps.iin"il"lit.  tlii-il"lit  li"i 

,f  tlii's"  1  "isoiis  only.  1111,1  not  i-ipuilly  of  both,  wi  that  th"  oil 


if  li"-liimhl  lii-iuinpi'lli'llopuV  il.  "'o 


ihl  l>".-ntith-d  to  ri-imlii 


frnm  th"  p.-r-snai  liv  whom  (us  h"t«-",-n  Iho  tu-o"!  it  oiii-hl  In 


li;n"  I II  paiil  {"")- 


t,'ntiitfniiiti"ii 


A  i-oiitriii-1  ol  i: 


il  LMiuiaiit""  i 


1  tli"i"t'oi-i'  a  loiitiai  t  0 


f  a  spil la!  i 


illiar  ili-si-ripliiMi.  for  it  is  no 
,f  hi 


into  fur  till'  payni'  111  "I  his 
i.s  a  eiinlrai-l  whi-li  !i--  "nti- 
porsnn. 


II  a  i-oiitrai-t.  whii-h  a  parly  i-n(  -i 
li-l)l.  or  1,11  his  own  li"liill',  Imt 


l,"lialf  i,r  a  tlii 


It  is  therefore  tin-  iliity  ot  tin-  party  who  tak 


to  see  that  th"  inslruni"nt  of  i-narantis.  is  "oii 


-hi'il  in  sill  II  w- 


V  triviiiK  it  niiiy 


that  the  part 

h"  is  hinilinsr  liiinself. 


ili^tim-tlv  iiiiih-rstanil  m  wliul  i-M-iii 


Tin-  tr 


til"  of  (-onsiriii-lion 


of  sii"h  a  "oiili-a"t  "Oiis.-<|iiiiitlv 


n,tS„uH  "■„/.'-.  «""<■  (l»»ll|.  OA.l. 
a!   n.   11,  cit^    liy    Mo«B,   -1,    .\.,   l 


I       ( 


Pmvf  ri'M    \\u  Sf  ttf  rv 


111 


IV  ap  in  all  Dthor  rnntrmti,  nol  tn  i^'i\r  It  Hfncr  tU'Hiuni;  In  flir 
•  iir.l*  ukkI  »)riiin»t  lli.>  p.iriy  iniiiu  tli^ii^  mr  y.i  hm  li-i.llv  tci 
jinl"  Ihi'in  ll^^liIl^l    lli    pmli   iiinh..  ■   l,i\uiir  lluv  iiiv  ii-  I, 

but  ID  COlIiTt  111!'  |v;il  int.  nil. ip.  irf  In, ill  Hii-  pui'lii^  li.iiu  llit. 
^UI■I■|l'l^llillt^     I  i1('lllllHlllI.M■^,      Itllll      irnlit      |ll<       foill^      U.'.I      HI      llli: 

,  iiitrart.  lultilii;  tin-  l''riiiinnlo;;y  i-lh[ilii\,  il  in  ||,i.  iii~h'iiiii>'iit  in 
,l«  |iliiin  (ii-iliimrv  ninl  |B>|.iil:ir  «cii-i  .  ijrili>.a  In  ili -  k.i"v>n  ■  iiiimn 

lit  Iriull'  tlll'V  lllH"  in'l|Uilid  ll  |ll'.  Ulilll  :iw\  »|>rl  i.il  M"nlfi- 
i,UK-(')). 

Ami  111!    fnivj..„ini;  nil.'  ..I'  conhlinilinri   p»  iil.i,  In  I,..  ii|i|.lir,|  .■.,,.ti,ii,i„i 
,1,  lusr,  «hi'i'.'  Ilii'  i-nuninli'..   i<  nil, ■-.■.!   I,i    t|i,,  nhlit^iT  In  1„-    i  '"'"''>"■ 
,  rail  inning  our;  il  licniitf  in  aiiili  iu»,  >  |ni.p,r  lo  usii  iliiiii  frnni  lli,, 

-urrniinilinj?  cin'urn-*lai s  wlml  \\u.h  lli.,  ^iihjn  l-iniill,i-  \ili|,  li  ll,,, 

,ir1i,'s  llad  ill  llnMr  fniilniiipliilinii  \vli,,|i  tli,  unainiil  ,  wiih  L'iv,n 
nut.  iiuli-rtl.  for  III,.  |iiirpn<i.  nl'  ulli.rin;'  ih,  |,.inH  lli,n..)f  In- 
I'irolt'Xpluluilion,  Inil  In  rn,|,.i.  In  ciri  ..iniin  li\  llin  ucliiul  I'mnlii,'! 
,it  ll,..  purli.-s  nliiil  «a«  III,  M'np..  ami  ,il,i..|.|  of  llip  inliinl..il 
jiiiaranlco  (r). 

It  is,  innrinv       'MiMiitial  tn  iti..  lalidiiy  nl  lit..  I'nntrai  I  lliai  r...ii.i,W..ii.,i, 
I'ur,  bIuiiiIiI  lK'§nmi.inn«i,|imlinii  m-  I'nili,  aianii.  nin\;nt:  I'raiii  llm  "'"',j','i''',,'r' 

|,.lilorn,nhIipi'i'  to  1  111.  trlllirtHtnto|-nI.li;.'Or.  And  llli.*  m  ('nt*Mlt\'  '■i.'ilru.'t-, 
:;!  iilifil  must  111'  cilli'.r  11  niiitt-.r  nl'  inlvantai^i-  to  ill,.  p[i3tv 
].i.,i;..-n)(;  or  of  ilnfrinii'iil  I,,  lli,.  .niisii.  in  onli.r  In  mak,  tlm 
I'.iitr.Ht  a  liindiiiff  on,\  Or.  in  iit  \»iird.'*,  anv  uaniau...  nr  an\ 
-ilt|»i.si,ai  nf  n:;lit,  nr  any  p,.^-iln.ltv  of  loss  whii-ll  may  l-nsiill 
I'lw;.  purtv  In  naroii  of  ill,.  p|-onii»,.  of  anuthnr  is  a  siifli(.i,.iit 
i:y  I  niiion  fnr  a  lamtiaft  of  surotyship  .mil  will  mak.'  it  liind- 
iii;:  .  >•■■■]  thoiiijli  till'  bcni-lit  grantml  may  In' tn  iuadrrpial,' as  pran- 
.i;iil,\  i  .  I'onfiT  no  iulvaii1ii)>,.  ii[.  ai  tin-  prniiiiHor. 

i'lil  a  fjiiaranli'i'  wittioiil  any  lonsidiralifin  or  vvilli  mi'r.'iy  a 
|.ri>l.  cabid, -ration  (rl)  is  no  nior,'  tlian  a  luiri'  pi-oinis.'  nr  iiuitioit 
f,vlt,.n  In  till,  nlilif.'.ir  toimswc.r  for  111.,  di'bt  or  d.  fault  of  anntlini, 
iiii'l  ns  8ii'.|i  i^  void  nnd.'r  th,.  Statiil,.  of  Kraiids  :, 

\,ir  is  parnl   .'vidi'ii,.,    adMis.sihli'  tn  provi'  th,.  ,'\ist<'in-i.  nf  a 


*  I"   ('.  f.  I'.  101. 

1  /■■-■«„..//  V.  M'fi'liri-  tlS701,  1>1 
I  .  1'.  I".  P.  n».  \»  to  what  havi' 
'1,1  wimt  hiivi.  not  iKTn  hrlil  to  br 
.iintimiiii;:  iruiinint,'!'',.  ^ci.  f. .(,11111111- 
inif  ffuarniit"'.!)  ff',«-  v.  /t-n-zoi, 
i'lT),  1  f.  ('.  (J.  n.  3.5T;  *,./... V  V. 
»..1....«  (1S6I)),  8  Cr.  4.50;  (not  i-on- 
liiHiin^;.  Hhiv  V.    ("n'/'/vcii  (IHIHI.  ,1 


1^  I'.  IJ.  Fi.  3!,3;  s-«,l„.,,..,„/  ,, 
rali,r.m,    (18841.    4   (1.    R.    6aj. 

('/)  /.".-/•  V.  //,.,>/  (1841).  fi  0.  S 
29.il  .v<„„.  V.  r,„„il„'ll  (1852),  111 
I  .  I-.  4.  II.  117;  Jn,!.:,'.  ».  /^„„,„ 
in.ll).  8  IF.  C.  (j.   II.  fi..,-,. 

((■)   l-.J-i,,,,,:-^,  lt«,;J„i  ilSil4>.  It 

I  .  ('.  C.  I'.  153;  /.,„tv.  fl,.,/(lS41) 

II  O.  S.  •29.i;   .l/.„(/,„  V,  A..,,-  ,1877i 

-8  I.e.  ('.  p.  9(1. 
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consideration  uot  evidenced  hy  tlio  instrument  (3),  though  it 
is  apparrntly  clear  law  that  parol  evidence  may  he  admitted  te 
show  that  by  all  agreement  arrived  al  be'twiK-n  the  parties  iiifr- 
reste<l,  a  transaction  wliich  would  otherwis**  opcrat<'  ho  as  lo  relms.. 
a  surety  should  not  have  that  effect  {h'' . 

And  a  forbearance  by  the  oblip'c  either  in  time  or  in  isemi. 
other  matter  relevant  to  the  issue,  or  even  reliance  ou  the  assuralico. 
if  80  exprc-sed  in  tlu'  guarnlilee,  will  eonslilule  11  valid  and  hindiiif 
consideration  (/^  to  which  the  Court  will  give  effeel ;  and  a  lik- 
result  arises  where  some  act  is  performed  by  the  obligee  which  h 
would  not  havi-  performed  were  it  not  for  the  promise  of  tin. 
obligor  Thus,  a  letting  into  occupation  of  premises  upon  lli.' 
faith  of  a  collateral  promise  in  writing  to  pay  the  rent  tber.or 
is  a  good  consideration  for  the  promise  of  tlie  obligee  7.  ; 
fbi!  rule  in  sneli  atul  cognate  eases  being  that,  in  order  to  ma!;- 
a  guarantee  li  gaily  binding  apon  the  obligor,  a  previous  aeccptam . 
by  the  oWigc{>  is  not  necessary  if,  as  a  matter  of  fact,  the  oblijr.. 
alters  his  position  upon  the  faith  of  the  warranty. 

Consequently,  where  the  part,\  receiving  tie-  aspuranee  ami  ie 
reliance  thereon  acts  on  the  faith  of  the  promise  made  lo  Iiini  In 
the  obligor  the  guarantee  at  onci'  attaches  and  beeoraes  obligiiin!i 
oTi  the  party  who  gave  it  (/ 

Bui  as  aheady  stal.'d  I'^erc  must,  liowevi'r,  be  ponii>  loii^iiivia- 
■  tion  to  support  a  guarantee,  and  a  guarantee  in  which  ncitlcT  co'i- 
sideration  noi-  part  consideiation  (m  for  the  promise  of  indi miiin- 
appears  in  the  instrument  is  no  more  than  a  bare  promise  by  th 
obligor  10  pay  the  debt  or  (o  he  answerable  for  the  dr  r.nil!  1,1' 
another,  and  as  such  is  altogether  mill  and  void. 

Agiiin,  an  UTidertaking  os  surety  nuist,  in  order  to  eeinplv  v.ih 
the  Statute  of  Frauds,  designate  the  person  to  whom  it  is  given. 
though    where  non-eonipliance   with    (his   condition   avoids  t',,^ 


(y)  Pprrin  v.  Bii.iilmm  (188'2),  12 
l\  f.  C.  r.  300. 

r*)  a<irm.iii  V.  flrVoi.  (1896). 
XXVI.  S.  C.  B.  H7;  sof  also  Fh-mhi^i 
V.  SlcLeiil  (1907),  XXXIX.  S.  C.  E. 
290. 

(i)  yai/<ihmi  V.  Ri^hirrfxoH  (1892), 
XXI.  S.  C;  B.  359;  Slolirilri  v.  Kaim-^ 
(1S56),  15  U.  C.  Ci.  B.  25;  Enm  v. 
R„M„.«,,  (18,57),  16  U.  C.  ().  B.  169; 
llarim  v.  /',.,•.(«»  (ISSO),  45  I'.  C. 
li.  B.  369. 

a-)  M/n-nrl-  V.  I.'i:^pri-<',>rr  (1869), 
10  V .  ^\  C.  p.  259;  llfll  v.  D^tthJm 
(1853),   II   U.  ('.  0.   B.   3.M. 

(l)  Jfnkinn  V.  Riittflii  (1852),  S 
V.    O.   Q.   B.   625;    .V.VAu(«   v.    Khifi 


(18*9).  5  U.  r.  ().  B.  321.  For  illo.- 
trativo  raaes  of  what  will  am]  wh;i 
will  not  coiLstitutp  a  jfiinrant^o,  wn 
slcHh.rk-  V.  P'^rtir  (1856),  It  f.C 
().  B.  430;  iV'^'l-'-r  V.  fyif,:!',', 
(1861),  7  L.  J.  300;  F'^^iin/ock  v, 
Palmrr  (1860),  20  U.  C.  (j.  11.  307: 
TiimMai,  v.  M-nrt  (1857).  16  V.  C. 
Q.  B.  143;  (Innrll  v.  llnlrthm 
(18,-,9t.  10  i;.  t'.  C.  P.  265;  ;<'-/;<v'/ 
V.  B,'el-.m»  (1860),  8  Itr.  4,iO:  in.H'- 
!.:•'■  V.  Tii/lm  (1880),  45  l'.  ('.  Q.  H. 
146. 

(»i)  r.ori-  V.  ffr/rf  (i.sii).  6  0,  s. 

295;  Mnie  v.  Cnvllull  (1852).  in 
r.  r.  R.  117;  Jrnliif  v.  11-"'" 
(1851),  8  f.  C.  It.  625. 
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lai 


-ipal  debtor;   the  kw  of  n»  t  „   7  '  '  "'  "*""'"''  "  l'"'"" 

.ppear  expressly  upo^'.hf      ,'7^™™   ™7"""'^^^'-''- 

10  other  documents  physicuU,   „■■  ,,.f  ,.      .",'■"  °>  '"'■'■™cc 
:.ot.aleo«traet  of  guarantee  "'f'"™""".^   """^M    ,„   ,|„, 

-«e„,ial  for  validity  b,  L  ,r,:'"'''^  "f  "■'■  f'"^'""  ^'-X1 

I"-*™  not  out  of  how  „„„..  di.r!r  "  f„  ;;:;7,-  ":i''';'"'  ■•  ^^f- 

»g  a,  they  ean  bo  ..file,,.,,,,,  ,.nn,.S'^ZL    i^"*1  '" 
Where,  therefore,  a  sure.v  «„,  „   I,,,,,  ":^        .       ^        ^"  ■ 
imders,  guaranteeing  the  pavmen,  „f         ,         T'    '"   "'"*■" 
.h™toathirdpart>^with™       e    ■     >  '°  ^^  '"''''''''''  ''■^■ 

address  on  the  envelope  wa,  Ma  m'"'''  ""'  "'""™  "'"■''"■  'I''' 
:o  sa..f>-  ,he  «atu;:f (  ™' M^,;:/"™';' "^— '  ■"  "ming 
-f  the  writing  are  moH.lv  fo,     b  '"''™'"'^'  ""'■-■'""« 

.rder.o  protect  peo^r  om  h  nrTJ  "'  ^^'''"""'  -""^  '" 
i.pon  .hem,  lotted  or  Cher" v  "  g^  '  ,  I'Z"'''"'  """"""^ 
iTged,  and  suffieiontly  »how„,g  Z  f  „  '  ^  ^.'^  ^'"'y  '°  ^'' 
-.ill  in  all  ease,  suffice  (V-.  "'  '""  '""'"'"king. 

- ..  a  mar^sn^n,  is,  ^  ,heh;:r,i:tfl:^sf ' "  -""""■ 

i™.  the  documents  theleWs  W      .r,'  '"V''^^''''  '^^''"""^ 
"Jenoo:  verba,  -planation;;^  ^  :;  ;:'r"7  "^  P"ol 

"loonneoting  thorn.  """"""•"'I'^  for  the  purpose 

'"'""  """"""■"'-'•»'"—'->(- -he  deb,  of  another 


1«),  15  Ur.  265. 
i")  Lnirtl  V,  Ad'DitH  i'14(,ki    i   . 
'•■i.352;7W.L.ir«Si:'"'' 


<).  H.  511. 

'9)  r/„„„  „ 

O.  .1.  H.  1,15, 
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Ths  Law  of  Simplk  Conteacts. 

who  »till  .vnmin»  lirtbl.',  ovl-h  llioufjh  il  bo  fnundod  on  good  cori- 
8i,I(r;iti.m,  ronslilnl^  ,.  Iiin.linw  oliligation  (r^  on  the  pi-omi»or 
\nil  gi'iionillv,  the  tiui'olion  whrthor  or  no  a  [.articular  ra*: 
™m-s  within  tho  Slutiil,-  of  Frauds  di-pr-nds  "not  on  the  fon- 
sidcration  for  the  promiso,  bul  on  Ibc  fa.'t  of  Ihp  original  partv 
reniainins;  liable,  roupbd  with  the  absei.co  o£  any  liability  nn 
the  part  of  the  dclendiint  (promisor)  or  his  property,  except  such 
as  arises  from  his  expre-w  promise" 's:. 

A  eontraet  of  guaraiilee  may  be  Bif;iietl  by  an  agent  duly  authn- 
risKl  fui  thai  purpose,  although  Ihe  person  to  whom  the  seeuntv 
is  giv.  n  eaniiol  be  an  agent  of  the  surety  for  the  purpose  of  siglime 
the  guarantee. 

On  the  other  hand,  however,  a  person  who,  by  reason  of  infancy, 
is  incapable  of  binding  himself  as  principal  may,  neve.rth.less. 
sign  as  agent  of  and  bind  another. 

But  where  one  p.irlniT  in  a  lirm  without  authority  signed  j 
guarantee  in  the  iia.ne  of  himself  and  his  co-partners,  it  was  held 
that  such,  guarantee,  allhough  void  as  against  his  eo-partners,  was, 
nevertheless,  binding  upon  himself  thougli  the  signature  was  in 
the  name  of  llie  linn;  and  it  was  further  decided  that  by  signing 
ho  was  estopped  from  alleging  that  his  name  was  other  than  th»l 
which  he  had  affixed  to  llie  instrument  (n. 

With  regard  lo  Ihe  interpretation  of  the  contract  of  suretyship, 
although  w"here  Ihere  is  an  ambiguity  or  obscurity  in  the  operative 
covenant,  whicli  the  otlier  parts  of  the  instrument  do  not  csplaiD, 
it  is  to  b(  const  rued  ,:igainst  llie  guarantor,  nevertheless  his  liabihly 
will  not  he  extended  so  as  to  include  any  subject  or  matter  not 
specificallv  expressed  or  comprised  in  the  contract;  and  this  prin- 
ciple is  adopted  to  its  f  nllest  extent  alike  by  Canadian  and  English 
tribunals. 

If  therefore,  the  eonlrael  slate  a  specilic  sum  for  which  the 
suretv  is  to  be  r.^ponsiblc,  his  liahiUly  will  be  limited  to  the 
amou'nt  expressed  and  wiU  not  extend  to  any  arrears  of  interct 
which  ma\-  be  due  thereon. 

i\nd  in  "eases  where  the  principal's  default  exceeds  the  amount 
of  the  surety's  bond  tlic  surety,  upon  payment  of  Ihe  amount  o( 
Buch  bond,  is  entitled  lo  be  discharged  from  further  responsi- 
bility (li^;  althouffii  giving  a  guarantee  for  a  iixcd  amount  will 
not  preclude  tlie  principal  from  incurring  a  personal  liability 
exceeding  that  i.um  unless  the  contrary  is  expressly  stipulated  [z]. 


Balfijv 
II.   463. 


(1881), 


(r)  ./«™ 
O.  A.  R. 

m  'fJIM  v.   /to.i".""(1800),  2  Bo. 
ft   Pul.   3.18   (an   En«Ii«!t   '•ai,e> 


( ,0  .^-'iic/air  V 


<1)    iro;d>     V 
)    W.  B.  1135 
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But  if  th„  obligation  ho  i„  ™p„ot  of  „  f„t,„..  d.b,,  t|u,  „m.tv 
.,i.Jeb,  already  contracted  by  bin,  when  ,h'  bond  wai  entered 

And  generally  sureties  are  only  liable  for  defaults  nude  b,- 
.he,r  prmcpaU  after  the  ejection  of  the  bond  (vK  But  M,e  ■ 
.  pamctdar  eondttion  preeedent  to  th3  liability  of  the  surety  is 
:n.ert«l  ,n  the  bond,  that  condition  is  avoided,  and  th,.  surefv' 
,U.RaMon  bocotncs  absolute,  if  there  be  some  act  or  default  on 
h.  part  of  the  auroty  ,,hioh  renders  it  in,possible  for  the  obligee 
10  Mmply  with  the  terras  of  the  condition  ('  ■  ^ 

But,  on  the  other  hand,  ,f  the  surety  bind  himself  i„  „mvem  m„ 
«»«».-th«t  .s,  w.thon,  ro*en.a,ion   -he  will    be   liabl "  ZZ  ^™  "«^" 

'"  'Z       f'""  ",';  '«•■"'""  "'■  • """'•'■  "1  ""■  -'    f".-  «-bieb   be 

Ins  obliged  himself. 

Consequently,  if  the  lernis  of  ,he  eon.rae,  „f  ,nre,v»hip  or 
™r„i,ty  are  general  and  indeliniie  he  is  b„u„d  for  all  „ueL  of 
■(..■  obligations  of  his  principal  i«  are  „e,e,,,„ilv  hi.i,!  .„,  , 

n^ltant   from  Ihe  e„„ti,iel   nr  „,,,ner  fnr  „l,i,.h'  be  b. ','',' 

'i;rely(a).  "         "'" 

Where  tberefoie,  a  suretv  e..pi,,,sly  ,,.„vena„,cd  that  his  prin- 
..pal  should  well  and  truly  perform  and  keep  each  and  eve  v  of 
0,  .,„  speeihcd  em-enants.  promises  and  agreements,  he  was  iield 
hable  on  t  e  bond  for  a  breach  of  covenant  eomn  itted  bv  hi« 
,™.o„x,l.  al,  ongh  unattended  by  actual  damage  to  the  oblig.t 
1^  nfcre  tial  legal  damage  resulting  from  the  breach  cons,  itulin-^ 
.  snllieient  cause  for  action  against  the  surely  ((,< 

Another  branch  of  the  rule  respecting  the  eoiis.ruetion  of  the  Ob.,>e.-. 
-.tract  of  guarantee  or  suretyship  i,  ,hat  i,  .h„ll  not  be  extended  ""••'*'■' 

«!»'  giiaiantor  when  he  enlerc-d  into  the  contract  (r)  «'''"°'  >» 

TU.  a  simple  guarantee  ,o  A.  for  the  lideli,  •  of  a  clerk  in  his  """""^ 
lev  does  not  ne<.ssar,ly  extend  ,o  the  services  of  th.aV.erk 

-1  of  r      ;^'"  "  '"""""■  '■'"'  "«■  '^''"■'^  '■°"'"""-  i"  tl- 

;  M  ;'      '■"•'"'''""•'  "'^'  '''■f'-'l™li°"»  -gainst  which  the 

guaran  CCS  bemg   merely  ,b„se  of  H,e  cfcrk  while  in    ho 

».sm,ee  and  employment  of  A.,  and  no,  hi.  def,.lea,io„.  whilst 


ley 


1    »:  111;   but  ,00  i'„,(  2„rt,  Cor- 
J™'""   '■■   B'l'^ntn   (1870),   17   (!r. 

!-■>  IlimJ  CiutJini,  Bml:  v.  Euro- 
f^«  •(...  Soc.  (1870),  29  U.  C.  <J.  fl. 


!n-       :''   "'        '"  <!»«).  CD,    [..  K 

aJj;  mid.  7  0,  L.  It  7> 

•'•"»    (1870),  29   U.   f.   (.     11     , ;';"'■ 
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Tjik  Law  nv  Simp-.k  CnNTRACTS. 

in  thi-  sorvire  of  A.  iiml  anoth.T;  althongh  tho  obligation  may  be 
«o  framed  a»  to  iiiolud.^  not  only  sui-vivinf;  paitnns  currying  on  a 
concmi  upon  tin-  <l™ih  of  ran-  o!  tlu'ni  (,/  ,  1ml  also  partners  suh- 
snqncnth  introtluc«l  into  the  Rym  (c\  and  Oiis  may  bo  iloni-  upon 
til,!  fond  met  ion  of  a  Ifilcr  ml4nR  lui  apu'ci'mont  to  that  nfl'-ft, 
whrn  thf  original  injlrunuul   was  htld  inaulficicnt   for  sufli  ., 

purpose (/). 

And  vhere  security  is  giyon  to  a  company,  which  necessarily 
means  a  fluctnating  or  sufc'sive  body  of  corporators,  na  a 
guarantee  for  the  Bood  conduf.  at  a  per=an  engaged  in  Ihe  stivicf 
of  the  eorporalion,  a  cliauge  among  the  ^-haiehoklors  will  not  put 
an  end  lo  the  indemnity,  it  being,  in  sueli  a  ease,  an  implied  con- 
dition of  the  guarantee  that,  a|>art  from  notice  of  withdrawal  by 
tho  guaronlor,  the  contract  of  suretyship  shall  \x<  conterminous 
with  the  employment  of  the  person  guaranteed. 

And  a  like  rule  applies  lo  the  animal  re-appointment  of  a  prin- 
cipal when  sneh  re-appoinlmcnt  must  have  been  within  the  con- 
templation of  Ihe  surety  when  he  entered  into  tho  bond  (3). 

But  if  the  bond  of  suretyship  is  conditioned  for  a  specified 
period  onlv,  the  guarantor  can  be  made  answerable  solely  for  thow 
acts  or  default  of  his  principal  whiidi  take  place  during  the  lime 
specified. 

Kor  can  the  obligei'  and  the  principal  by  an  arrangrmwit 
between  themselves,  made  after  the  liability  of  the  surety  was 
created  and  withoul  his  consent,  extend  thai  liability  beyond  llw 
period  to  which  originally  it  was  limited  (h). 

But,  on  the  other  liand,  tho  mere  fact  tliat  n  surety  entered  into 
a  fidelity  bond  when  the  contract  ' '  service  to  which  it  r.  hied 
was  Btili  inchoate  will  not  avoid  his  liability  thereunder.  Nor 
can  a  surety  compel  the  plaintiff  to  sue  the  principal  debtor  tor 

it(i)-  .  ,     .      , 

Generally,  however,  where  an  alteration  is  made  in  tho  con- 
troct  of  suretyship,  then,  unless  it  is  oV .  ious  that  tho  altoratioii 
is  unsubstantial  or  one  wliieh  cannot  be  prejudicial  to  the  sm-oty. 
the  Court  will  not  go  into  an  iniiuirv  or  permit  the  question  of 
responsibilitv  to  be  .^ubmitled  lo  the  .piry,  but  will  hold  that 
the  suretv   must  be  the  sole  iudge  as  to  whether  or  no  lie  will 


^rf)  Sto  .•!"»..»»  V.  Coo/,,  osa-i),  1 

Bins.  452,  at  p.  460  (an  Engluh  case). 

(?)  Pra,'  V.  Jtir.t  (1829),  10  1).  St 
C.  122  (an  Enpli^h  ca-K). 

(/)  .l/or.4,  .V.1-  purl'  (181.5),  2  Horn, 
239  (an  KnTli-h  oaae). 

(j7)  Tfttrmhip  of  A'Jjrila  v.  McLlroy 
(188,'i),  9  0.  R.  -580:   but  see   Water- 


ivrii  School  Tr'istfpi  v.  IVn.Aio,. 
(1S96),  23  O.  .\.  R.  213. 

(A)  n^iflcen»  v.  McMefkin  (18S3), 
15  0  R.  408 ;  IVaterlOfd  Srhool  Trui- 
(«.  V.  CTorJ-mn  (1896),  23  0.  A.  F, 
213;  l''  Jfo»e  \.  fiporrOK  (1893),! 
Tirr.   !..  K.  3,S4. 

(,)  fiiv«(    Will   V.    WMrr  (ISM), 

14  0.  w.  n.  95, 
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-ho  rule  in  such'  :  of  be    r^r      ''"'■'''"''  "''■  ''^™''™  (*J^ 

w.thout  l,i,  knowledge  orZZT         f"';"^''''''--''.  'I'"'  "  ".ade 
or  =..,™„t  ,0  a  «ub.U  „    on     f      ;  "'"'  "'"^''  '"^'>-  P"J"J--  '"■»• 

u.g.uc.h  variano.,  boM     t    t"^'7"'™V'"-^'  ""'"">„a.d 
'--'.vC  .     And  a  /».«or,     "   ■,eC™1."''l,''^''"^^  """ 

::::^^it-°-:;:— ;r^?T--"^ 

».;^.veb„.„.„^,.-;L;---7-..^ 

Bm,  on  thu  other  hand,  aJi|,ou.-ii 


hi 


as  a  ge„o,.al  proposition  of  N™.di.. 


law  a  person  about  to   bceomo  e°ur.tv  "ff        .i"     "     "■"■«"■ 

informed  of  all  eireumstan,, .,  ll     ,  ''"°"'"    '■'«"'"    I"'  "'"'"•  °' 

■-■iiiiaisranccs  which  may  adcvt  hi.  ■,.,.  .     l-      m..rerrp>«n. 
«..(!.  consequently,  if  the  party  for  wl,o,,  k      ,      V  ""'"'y^l^'P.  ""i°"  "' 
is  give,,  intentionaUy  conceal,  L  h„",      , ''""•''"  '.^"  «""""'«'  ^'"""  '"*■ 


is  given  intentionaUv  conceal,;,,  1,    ■  "-'"^  ^^^  guarantee  """'«' 

^-ntitled  to  hay..  M^I  ^    l::^":;^7-.'"-urety,v,|,  S?!^,. 

•Vovrthele.,,  unle,,  the  obligor  c        Iv,  ,°-  7  ''■""'•■'^'■J  (»)■ 
rgard  to  material  fact,,  which  wuwL  'r,7'"™'  "''' 

™."-,nto  the  bond,  wa,  f,a„aule„,r„  il  L  ,1  f    "      '"\""'  '" 
™not  avoid  liability  Ihe.vund,.-    'f," '"''"^''''  f™™  lum  (p),  he 

B  not  discharged   bv  Ihe  -ivi,,^     f  .  """  "  ^u'^ty  f^^-" 

^."ation  of  the  sec  ri        '  Ic!  "he  ea""!'  °'  '"""="  ^"^^  "  '?"»'"' 

'iP'l(«  .     Tf  the  pr,„ei„  1  ,  I,  '""""'"  "^  ''''  P      • 


Cluxtu: 


(mS),  13  0.  E.  382 

"p  :.■/"*''  (18<i2),  12  U.  f. 
^-  ,^-  1»J;  s™  al»o  «V/«,„  V  /■,/;,,. 
5",y'  ''"""'«  (1893),  XXli.  S.  C. 

'     '"'*'•   '■■    H'fehr,,    08115).    Il 


■   /""M   (1859),  7  Gp. 


Or.  499. 
340. 

«/4^.»,1i'87of,°n"or''''4'r''S"-   '■ 

"Man.  £   K   218    '''"""  <'"•■-'.>. 
W    But    sec     Confedmtie,.     Tt 
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Effect  of 

<vj-3uretii'N 
ri'fuRintf  to 
juio  in  build. 

Chitty,  i)7-2. 


Thk  Law  ot  Simple  Conthacts. 

fact  thul  u  RuaruntiT  is  <aUo<l  for  uliould  put  the  surrtv  on  tlic 
alert  ((V 

Nnr  in  rlurc  unv  duty  tast  upon  tho  lioKler  of  lion-no[(^^  u, 
n'l.(SM■^^■  IniTiM'ir  of  tin-  ffooils  to  wturli  tluy  rulatf  in  order  ti, 
aafepimrd  a  huniv  for  the  puynuiit  nl"  ihf  ptiLr(»;. 

litit  ii!lli(.ii;:li  siicli  ii  loiitnul  is  no!  iifin's^arily  one  of  tlui-H>  m 
wlii'ii  ahvrrima  fidvs  is  di'f^idoratod.  it  is.  nevertheless,  one  ulnrli 
imi^t  1),.  based  upon  the  fivi'  and  \  luntary  agency  of  the  in- 
dividual wiio  enti-rs  into  ir(/:. 

And  as  already  stated  the  oontrat.t  uin  be  avoided  in  cus.s 
where  ther*'  haw  been  a  material  change  or  enhancement  .,f 
respnnsihililv  in  the  nature  of  tlu^  duties  to  be  performed  by  tin; 
person  guuranterd  (// ;,  it  b4?ing  elear  law  that  a  surety  by  bond 
for  the  lidelity  and  propiT  porfornianev  of  duty  by  a  person  <.m- 
ployed  in  u  pitrtieidar  oflie^'  or  capacity  is  not  responsible  tu  iLr. 
obliges  I'or  any  lo^s  or  niaIver:4ation  occurring  after  the  naturi'  i,f 
the  duties  pertaining  to  the  ofiice  have  been  changed  in  a  suh- 
btantial  and  material  degree  {z).  And  a  fortiori  this  rule  applio 
where  tlie  chancre  of  position  amounts  to  a  release  of  t!ie  pnn- 
eipa!  (a  ,  or  u  novation  (/;),  or  there  is  roneeahnenl  of  the  faet  tha' 
there  has  been  a  material  increase  in  the  risk  (n)  or  in  the  teiiuo 
of  the  obligation. 

Monuver,  where  a  par1>  signs  u  bond  of  ^luretyship  upon  tlh 
(■U;ir  dud  precisr  undiTstaiiding  that  rertain  oilier  parties,  llh'rnii 
^peeified.  sliall  join  with  him  in  the  guarantee,  and  the  piirti'i 
hu  spieilied  snbsecjuently  jefu>e  to  join  in  the  bond,  the  obligor 
who  signed  the  bond  upon  the  faith  of  such  nnderslanding  is,  by 
reason  of  the  refusal,  relca^'d  from  his  liability;  the  bond  in 
such  eircumstances  being  no  more  than  a  conditional  escrow  {re\- 

Diit.  CD  the  other  hand,  a  surety  is  not  discharged  from  \m 
liiibilitv  merely  by  wliowing  that  his  principal  at  the  lime  wHm) 


l,l!it'.!).  li)  Or.  5i:i. 

(tyoy),   12   W.    L.    It.   .593. 

(r)  yiaqnm  l)i'l'"-l  truit  On»rh':r 
Co.  V.  ir^'lkrr  (18fll3),  XXVI.  S.  C.  R. 
629;  Riynt!  v.  Eastern  Trust  Co. 
(1697),   XXVIII.   S.   C.   R.   606. 

(f/)  Canad"  Prnnnnent  L.  4:  S.  Co. 
v.  Ball  (18fl9),  30  0.  R.  557;  Societc 
dcB  ArtiMnH  Cnn-<di':ni-Fi-n.,cmx  v- 
Tr'idel  (1904),  Q.  R.  26  S.  C.  118. 

(;)  linnf'-  of  Vpr^r  Cannrlu  v. 
Covrt  (1837),  5  0.  3.  a\\\  Ciooder- 
ham  V.  liank  of  i',;>^>-  Vumid.t  (1802), 
ddr.  39:  Ci/izrn"  Inn.  Co.  v.  Cluxton 
I  Issli).  13  f>.  R.  W2;  but  am\  Hoyal 
Vn„odi'u'     lUn^k    v-     V"!'-.    (18(19),    19 


\'.  C.  C.  p.  439. 

(a)  .im^'m  V.  McDomld  flSBlj, 
\\[II.  S.  C.  B.  635;  iV^Mo,.  V 
/{i,tt^H    (136i),   15  U.   0.   C.   r.  79. 

(i)  Caitndn  Permanent  L.  ^  S.  Co. 
V.  Ball  (1899),  30  O.  R.  557. 

(c)  O'Garn  v.  Union  Dank  of 
Cnnada  (1893),  XXII.  S.  C.  E.  4(M; 
(?r,>y«  V.  Smith  (1863),  23  U.  C 
Q.  B.  23. 

((■(■>  Corporation  of  Oxford  v.  Giii 
a*j88),  15  0.  R.  362;  Toronto  Brif:- 
in?  Co.  V.  Itevey  (1887),  13  0,  R.  64; 
Corporation  of  Huron  v.  ^.■wltof\i 
(1868),  27  U.  C.  Q.  B.  533;  «f  al* 
llrmlriHon  V.  V.rmd'Ho  (1868),  'i: 
V.  f.  ii.  II.  544:  Sid,„u  /!>mdCo.  v 
fl'ifmrs    (1858).    Ifi    r.    ('.    l\.   2fi«, 


r«Tiv,.,l  by  him  in  ,h<.  ,„,i  1  ,      "  '■"'P'7'-'--.   which  had  b™ 
,f  the... tt,:,.,  of  ,h„  bnach  b      1°    ,  '^   '"'"  ''^'  ""••  ""•^'■|<'^ 

.hH,.b.iity  of  the  gu::.iL"'  t:zr'  """''r-  ""■''"" 

from  a  suroty  a  transfnp  nf  .  ■         •  .'         '  '  "  ''''"tor  accepted 

for  ™fegoard'i„;rhr :;,  foT:',""'? ■  r"""™'  »»-'''^ 
-^"«t  o/,„„.sut;',; : ,  1:  ti  7"',  "r-'j  "■»  - 

pnncpal  debtor  upon  ,b,.  ,,,.uri,v  „    „  '•   ''"''  '""*'  *°  ">" 

lapsed  owin^  to  the  .vduor  o„  i  ,"„'  ,  ""'V'  '""'  "'^'  """^^ 
d^e,  i.  was  held  rl.ut  ,l„.  „  ""  !  '"^  '".  D'  "'"  '"■'"'"""  »''™ 
..0  muoh  of  hi»  „bi,g„,i  ;  ::;„:;. ""'•';''  l-  '-  ■■'■'-•ve.f  fro„. 
h»ve  .uffioed  .0  Jin  "J,?;  ''"f '''•'''' '••'''"''d  policy  would 
«coi„promiselheaffro,.,„ent    h,.r  I  '?"""''%.   ■n   Ihe  ease  of 

™„rue,io„,  but  Lt  lo  b  :  ;'■  "T'  ""'  ""'>  ^'«'-  »  'trie, 
.'..bor  expressed  the     n  or  „;""""'  '"  "l"  »"W-".»  -hich  ar. 
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li^twctia,,  of  OhUgaf^  of  Suretyship. 


Chitty, 

«71— MO. 


t-t  ha,  Txpirod  hv  IM  ,  7;:r'"'"'^,  '^  ''"■■^»''  ^-^  "-  ™n- 
«y  fraudulent  aet'or  ^ Zjt'v  ?  "  ■'"","'"  '"W'-'ff  "i' 
liable  (/).  "   '"    "'"  P--l"''l>al   lor  whom  ho  ,. 

ADd  a  lilie  result   luli,.,  p|u,,,.   :,•  „, 
c.p.l,for   the  due   perforJnoVo     :;,r';;r'   """t  """- 
guarantor,  waasubjeetloacondltin,,,,!     1  ""■'''^'    ''™'"n'' 

Consequently,  if  L.  w^ran^  ;'„;  't^^"",'.°' P"*™^'"  (^). 
should  either  the  eredilor  or     Lir  ''"  "'  °^   "''"'"y. 

*tion  express  or  i,„pl  d  wh  I  ^^"'  '",""  "'  ^"'""^  -X  ™n- 
t™.  of 'the  oontraet  't:  LueT  ""™  '""  ""^  "■^-'""' 
t«t"nho  guarantee,  tL  aur  ty  w  U  t'^^^^^^^  ">»  »- 

kis  liability.  -^      "  ^  '""'^"''y  d'sehargod  from 

..S:;  t;:ra:Lt:':d':t.r  °^  ?  ™--  -^  -o^ 

"P^Wcountsahould  he  frf..  ..ne  ^ttt^^taJtS  ^^ 

id)  Sprinpet 


f'-t^iZl  .\iv*'s*"i-"K"nt "'  '"z'r;;  <■•'*'«'.  ^^  «■  a.  r.  2,3, 


IM 


'Vur.  LA^^  ok  SiMFLt  Conthacis. 

::  1;,        t  h,'t:  .1.  .....  varicu.  check,  ,..ed  to  detoH  .,.- 

r  T  i„  a„  cuplovi.  were,  treated  by  the  guaranto.'  a«  the  l)a8H 

r:,:'e™.  .  imVhieh  he  undertook  to  i,Klo,„nify  the  e.„- 
1      .  ag,un.t  „alvov..tion  hy  hi,  e.nploye    the  C"-'  hod,,,, 

i°  h  gmranfe  ..>.  avo.deJ  by  reaaon  of  the  fae.  that  ... 
™,,l'.ver  did  .,0.  .n  taet  use  the  particular  dC-rrenta  to  d«ho„e.,, 

^^:r:t '::  S^— P  .-atnod  a  prov^o  t..  n.,. 
otdet  n     bv  th,.  principal  debtor  ahould  1^  g.von  by  the  obl>s«. 
h    Ob  i.or  .ueh  a  proviso  tor  .,otice  ua.,  lield  to  be  a  condmo,, 
,,!f,r;h    obligee's  right  to  coll  upon  the  obligor  to  mak, 
^^r    t  ni.  ot  L  princpal  debtor;  and  ^vherc  s,,eh  „c„u 

»r    not  given  within  a  reasonable  time,  .t  was  hold  tl  at  th, 
\vlr  Ja«  d„el,ar.-ed  from  his  liability  un.ler  the  bondO; 
"'rerX    h      -r,  in  order  that  tho  ,a.*c,    neglect  or  tn,.- 
e„    lue  ™    a  .  ohiig,     should  discnarge  a  surety  from  his  liab.hl 
eondue   ol  a  ,        h  „,alvorsation  of  his  pr.iicpal, 

r  :;,  rl  H       r  tt  gual-antor  to  show  mere  passive  inac.iv,, 
on  ,  ■   par    of    ,he  person  to  whom   the   guarantee  was  given 
N„     will     n  obligee's  neglect   to  call  the  principal  debtor 
a;;.:;,  in  reasonable  time,  or   his   failure  to  en  orco  pay.o., 
.        I  •  -..„.>.cov;iv  (lisnliHrce  tho  sureties  (^m^. 

i.  ve  act  don.,  bv  the  obligee  to  the  prejudice  of  the  .urct, . 
:  i:n  h  ^-e  of  ^egligen^  o„  hi,  part  as  will  sugg,..  con- 
nht;  with  tt.^prineipardebtor  and  thus  amount  to  eithc  acta., 
0,  ,„„s,ructive  trotidC;!^^  ^^  ^^  ^^_^^  ^^^  ^,^.^^  ,^^ 

Coiisequen   y .  th     nic.  ^^^^^^  ^.^  ^^^^ 

creditor  ,s  not  kgaUy  eo.„r  P       .^  __^^   ,^t,to-boand. 

:ir:^::n'rie:tiJ^  J  neglect  of  the  creditor  to  .t. 


(0   Par..     Bet,,.!     n,     rd>uftw>,     v 

J;l,i  OmL^c  '../' '"- "^Ij 5'.-  -j^^i 

emibt  (1916),  8  0.  W.  R-  »»»,  "f" 
L'.  C.  0.  P.  132. 


McCrm  (1862),  12  V.  C.  C^P-  »- 
(,„)     Cunningham      v-      £'"«■"" 
a864),  10  Gr.  523.  ^     , 

(7„.  V.  Oland  (19011,  34  N.  5.  Bep- 
193,  «s  to  «li™  toptxarancc  »,"  w 
fli=r!-„.irg<'  a  !!.jr»tv. 


I'HiMiinL  v.vij  Slum 

form  ui  Mtive  duty  csnontial  to  tlio  protiTiion  of  the  Kciurity  may 
|,mluJo  him  from  «ub8c,|unitl.i  .iiing  thv  surely  (o'.  And  where 
ihrr.!  i,«  an  inilial  UlcKulily  in  ll„.  ujjr,  i-mrm.  ,i  eontrafl  ot  suri'ty- 
.|,i^.  1.  wholly  Hvoidnl  Ihwhy  u„.  ll„  umlorhiuK  prindph, 
u,  aU  oastw  hwiig  that,  as  tho  nuroly  l)y  hi»  uiitl<.rl.ikiiij{  «ar,aiit» 
thf  honesty  of  Ih.'  person  on  whose  behalf  he  enters  into  the  hond, 
hr  is  ronseiiuently  not  entith^  to  he  relieved  from  the  obligation' 
into  whieh  he  bus  entered  merely  heeuuse  the  obligee  tuils  to  use. 
all  the  moans  in  his  power  to  guard  against  the  results  of  dis- 
honesty (p). 

And  with  regard  t.,  sureties  to  th,-  Crown  it  i,  an  axiom  of 
Ihi'  general  law,  and  n,  sueb  applicable  to  the  whole  of  the  British 
Empire,  that,  in  the  absenei.  of  express  siatulorv  enactment  to 
llio  contrary,  llie  Oown  is  not  liable  f„,-  i]„.  /„<.;,"pj  „,.  neglect  of 
:(,  otncers.  WhiTe,  lh,.refore,  the  sure!  i,s  of  a  defaulii„g  subordi- 
nate servant  of  the  liovernnient  were  called  upon  to  make  good, 
to  Ihr.  amount  of  their  respective  guarantees,  (he  pnc,dali<,iis  of 
ihrir  defaulting  prim  ipal.  the  fact  that  su.h  principal  was  re- 
laincd  in  the  senice  of  the  Crown  after  his  oflencs  were  dis- 
imiTcJ  was  held  not  to  amount  to  a  eoiidonalion  so  as  to  discharge 
ilic  sureties  (q^ . 

Oilier  ordinary  melhods  whereby  ihe  conlraet  ol  suretyship 
may  be  extinguished  arc:-- 

Payment  by  the  principal  debtor  to  his  eodilor  of  the  obligation 
for  which  the  guarantor  was  auretv- 

And  in  this  connection  it  may  be  stated  that  although  it  has 
lull  considered  a  general  rule  of  law  since  CUvjtwi'i  Case  that 
•ii.n  a  debtor  makes  a  payment  to  his  creditor  he'mav  appropriate 
i!  to  any  dcbl  he  phases,  .uld  the  creditor  is  bound  to  apply  it 
aitordingly,  yet,  nevertheless,  a  surety  has  no  riglit  to  complain 
Jtlie  method  ot  appre|iii.ilion  of  payments  by  the  creditor  when 
ikr  principal  debtor  fails  to  make  an  appropriation  of  them  him- 
xlf  and  leaves  llieni  t.i  b.'  appropriated  bv  the  creditor  ta  he 
planes  (r). 

Moreover,  the  rule  that  general  payniouts  ore  appropriated  first 
to  the  et,rliest  items  on  the  debtor  side  of  an  account  docs  not 
fntitle  a  surety  to  claim  that  a  concealed  item  with  whieh,  from 


Haid  ant 
«v,iidM  bv 
liirkti  ol 
t'rowii. 


Oilier 
nu'thotis 
whereby  It,.' 
cuutruct  (if 
HUrotVHbiii 
maj-  b«  dis- 
cbarfred. 
Cbittj,  571. 
liiili-  iu  cr<tj/. 

(',«'•  C'ilM 
net  alwBjH 
«I>J)lic»biii, 


V)  Mfmeg-U,„nt  v.  (Inham 
(HOD),  12  W.  h.  R.  S9?,  at  p.  594. 

(•o)  Profh;  /!,„*  of  !l„ninr  v. 
M«.o>.  (ISK),  XX.  S.  C.  R.  S41. 

(p)  F.xrkangf  Smk  v.  Springer 
(ll!n,XIV,9.C.  R.  716;  .tfofloniw 
'  »«»  (1817),  5  U.  C.  Q.  B.  68; 
foe,,  of  ^nnfnr/i.  v.  Una  rifiQlVSft 

■J-  a.  «,  .j4i :  („..„(,  ;„  i:„„  V. 


Part  (18011,  II  i:.  (.  C.  P.  47J; 
Countt,  of  Frontrmf\.  Itrcdrn  (1870), 
17  Gp.  645;  E«,t  Zvrra  Tom„h,p  4. 
Loitflm  (1870),  17  Gr.  162. 

v5?i*=''"'i  ,X-  ^*'  «""»  (1859), 
XXIX.  S.  C.  R.  693. 

(i-^     Canningham      e.        Buehanan 

1R|;!  .  i.;  C;    .IS.;; 


ITO 


The  Law  uf  SiurLECoMTUcn. 


Riirbt  Dt 
oontrihutinn 
between 
oo-PUHtiia, 


RightH  01 
•uivty  in 
oolI»tf-rKl 
Hcuritj. 


thp  fai:l  iif  its  oxiHtonu'  nut  ln-iiig  known,  the  dubior  had  not  U\it 
chargnl,  «li.mlil  hi-  dninij  ti)  liuve  hivii  miti»lio<l  by  thi>  mfin'v 
which  hud  from  tiiin-  to  linir  k-i'ii  (iiiid  In  tho  i'r,>ditor  hv  tli^ 
debtor  (»'i.  Hut  whwv  iK|puiali'  BH'uritiiM  uit  jjin'ii  by  dillci'iil 
■urctita  (or  a  joint  (h>bl,  iul'Nqu.-iil  pavinents  on  Uivouni  ihiiiuf 
in  thf  ubHcncc  of  nn-cilii  u|ipro|iriulioii  by  Ihi-  di'blor,  choiiM  1, 
aUocatod  liy  the  creditor  in  t.iuul  fjro(]orlion»  to  the  urcJil  of  i-wl, 
wx'urity  (/). 

A  locoild  mi'tliod  of  disiihurpe  n  by  thu  iiayiucnl  of  thi'  ohhifa- 
tion  to  the  rn'(lit(-r  or  his  aulhofiMt-*!  u(,'i'nt  by  lb*'  miroty;  urul  it 
should  hi,'  notwl  that  |iaynu'nl  in  ihrM'  tin'unuliuii'i's  not  iii,K 
pxtin«ui(*hL'M  thf  original  obliiiation,  but  also  eulitb'H  thr  Mirctv 
to  step  i]]  and  ok  U[iy  the  plaw  of  tho  iTvilltoi';  it  being  a  ({■  H'  ral 
proposition  of  biw  that  upon  payiiiunt  of  the  debt  tho  sunty  hii- 
pri'oiHi'ly  tin;  snnii'  rights  as  lhii.-e  possosseJ  by  the  (icdihn  l.i 
whom  he  has  paid  tlie  ohlifr  lion,  and  is  entitled  to  liave  fAv4  i« 
his  hands  all  securities  win  :i  llie  principal  debtor  may  have  ;,'i\,ii 
to  tho  creditor  (u). 

Moreover,  if  several  persons  are  indebted  and  one  makes  pj)- 
ment,  the  creditor  is  bound  in  eonscientxi,  if  not  by  contract,  in 
give  to  the  party  paying  the  debt  all  his  romediea  again.il  th" 
other  debtors  or  co-sureties;  the  principle  being  that  it  would 
be  inequitable  for  a  creditor  to  <'\aet  or  neeiie  payiueiil  from 
one  and  permit  an  avoidance  of  c'ontribution  b\  the  other  (lchtf>r> 
or  eo-hUi>tie».  A  ereditoi,  tbeii'fore,  is  bound  sehloni  In  ii,n- 
tracl.  bul  always  in  eon*  i,  lue.  so  tar  as  in  him  lie-,  to  jail  ih. 
party  paying  him  his  debt  upon  exactly  the  sauie  looting  as  Ihw 
who  are  enually  lioniel  l"lt  have  not  paid  their  7110(0- 

And  where  a  creditor  ha^'  i-c«?ived  as  collateral  security  from 
a  surety  bonds  of  a  value  ixc(».Hling  that  wbiih  is  required  10 
satisfy  the  amount  for  which  the  surely  is  liable,  the  surplus  10 
received  in  excess  is  in  equity,  received  for  the  use  of  tho  surely. 
and  could  be  recovered  by  liim  cither  on  .'.(p.itable  principles  01  as 
money  had  and  rcceiv.'d  in  an  action  at  law  'X'. 

\m\  where,  by  an  agreement  entered  into  us  coUatnal  securiti 
to  a  deed  of  mortgage,  it  was  mutually  agrcxjd  by  tho  lender 
borrower  and  a  surety  that  any  judgment  iwovered  against  the 
surety  should  "stand  as  additional  or  collate  ■.''  security  for  ihi 
payment  of  such  mortgages,  to  pay  and  make  up  any  deliciencj 


(s)  Frontenao    County    v.     Bredett 
(1870),  17  Or.  645. 

ft)  Uoori,  y.  Riddrtl  fl864),  11  Or. 


(„>   Rui»ha'' 
•  Or.  366:  T" 


PrtrrhGro    (18U0), 
1     Riirkftt  a8K2). 


1  O.  R.  80;  80e  »lso  Dunrnn,  Fort 
Co.  V.  yorlh  and  Soulf,  H',:ii!i  Bant 
(1881.),  L.  R.  6  A,  C.  1  (fln  Engliali 
cs.'e). 

(x>  Aiil„i    V.    Vorhhiye   liuaranln 

fo.  (1006).  xxxvri.  a,  c.  r.  ai 
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.iiv,,,  fnr  il...  u,„„u„l  il„.,vl,.v  oM.in.vl  l„.f„n.  |,„  , ,,,  i,,.  ,„„,„, 

upon  tn  piiv  unythitij;  fi/]. 
B...  ...ur,..y  ,■„„„„,  ;.|„i,„  ,„  |,..v,.  a  j,.,|^„„.,„  „|,„„„„,  ,„.  ,,., 

,.r.n,,,,al  .,t  -,n    „     ,„„  „  j,,,)^,,,,,,,,    .,,„ ^,,,    |,^,  ^,^^,  _^^  ..^'"^ 

.,.,,,..     ,.,,  ...  »ur,   .  (-..     N..i.lu.,.  ,„a,v  „  „„,,,  ..l,„  1...  Ji,.  !'±i;?^ 

(..'I- J''>'  J""  fro,,,  l„.  ,„.„,ci,,.l,  „f„,..  .n„„^.„,„„„  l„j  b„„„ 

,„.d,.  I.,w,..„    1„.  ,.ro,l,„„.  u„,l  tl„.  p,.(,„,i,„|  j„|,„„  „,,.„,, 

ull>  »mo„  ,l,.l  ,„  „„  u„,or,„mi„„  „|-  liuhilitv,  r,„v,.r  ba' k  iho 

,.rr,v,  wh..„  I.,.  1,..  ,l„y  „  .„  f,„  ^„„,„,  (,    „„,  y,^^^^^  H  .y 

lilinnB,  bi'  ri'ciivi.,-,'d  by  bin,  (fc) 

An,l  i„  ,b.«  ,,,„,.,.,i,;,.  j,  „.„v  b„  „,,„,„„„,  ,bat  ul„.r<,  p.„„„, 
.,r  ...Tally  or  j,„„,|y  ,.,,,1  «.v,.,-ully  liabl..  fo,-  a  ,|ob,,  „  ,L„,,„t 
1.,  «.  ,1,..  not  p,.,.vo,..  .1,,.  S,„„„„  „r  ,  i„„„„i„„  ,,„„'„,  i„ 
fivou,-  of  the  olbcrii{c).  * 

I.  ,K  ,io„btfu:  wbotl.,.,.  o,-  ,.„  a  pr„„.ipal  d,.b,o,-  i.  bound  to  0,»...U.^ 
.t  nd  ,o  l„,  .urcty    b,.  ,.„sls  of  pro..„,li„ps  ,.„„,„„,„ec,l  by  Ibo  >-"«"»ll»«^ 
rd.(nr  a^a,,..  .,,o  k,,,.,-  i„  o-d.-r  u,  ,.nto„.,.  p,y,„,„,  J  ,h, 
man     wb„.h    b..    had    .na-antavl  (,/);     thougb    in    ,hn    cuo 
.  Ih.  I  ,,.,«„  .y„M  ,,..„ra,„r  V,„„,„„,,  , ,  fy,,,.i ,,. ,    .„  ^,, .^^ 
.    .a.  hold   Ib.t   a   surety   against   wbon,  j„,l,™o,„    bad   been 

""""■'•  "":'  ",'"',"'""'  ''"■""»-" '■''*""'  ""■  "' ""  "I  the,, 

M  and  ,,,s  .,  took  an  .,»,K,.n,..„t  of  tl„.  j,,,!,.,,.,,,,  „„<,  „,„„ 

pdc  to  o„fo,-oo  ,t  aga,n,t  bi,  p,.i„..ipal,  w,,,,  ,.,„i,|,.,|  i„  „,eove,. 

iron.  th..  o,..,-nal  ,l..b,or  tl„.  a.nount  of  bi,  co,t,  a.  well  a,  ,b., 

U.hh,,  latt,;,-  ,l<.ci,io„  ..,.„„  „,„  ,„.,„  ,„,,„„,^,  ,^,,j 

toMhcdob,  of  b.,  pn,„.,pal,  should  be  1.  „„able  ,„  pav  be  »^ 
.».  only  .uffer  .,„dg„,..nl  ,b..„.for  „p„„  bi,  proper  yf  bu,  It 

-al.  pen„l„e,l  .,,  the  eo^t,  ,-e..ove,.ed  a„,l  ,he 'exp™  J  ofTbt 
l».l«n.u.,.    he    d,d    not    pay  hi,    prineipal,  deb    ,vi,h    .norc 
K0».p.nnde  than  d,d  the  debtor  bi.n.Jf  ^L,,  p,,,„„;'l    ," 
«as  to  diBcbarge  tlie  liability.  ""..>.i 

Moreover,  as  it  is  clear  law  that  .f  a  eurety  pay  h,.  princ.pal'. 


i:l  6Vrty  V.  .^mi/A   (1840),  6  0.  S. 


■  /Iff"/    Cl«5fi), 


E.  l!  h'°9."""'      "■       ''°"''»'".     8 
M  !..  T.  541  fan  Kn^U  ea^/"™^' 

;.,    ,l^^:;.,   I.,  p.  R    j,, 


IT',' 


Thi    1<^U  III    SiMf I  I  (JuATLU'Ta. 


Dr»f)t  of 
(lurantor. 


Rffflct  of 

ooinpri>mi«i' 

bMwofn 

oridltor  and 

principMl 

dabtor. 


debt  ho  Uhiy  n tovrr  tlie  Biiioiint  an  inntiny  |huiI  to  Iur  priiinpal  i 
uan,  it  tucms  t'(|iiaUv  ilt-ur  timt  ion\^  li'giliitiitlrly  iiKurriHl  blinitM 
be  rwnviTubli'  bv  hiiii  in  liki*  iiianiirr. 

Appun'ritly,  tlii'dtalli  iil'  ii  Bun-ty  «  ill  iinl  in  all  ^ult^•«^'Xlin(t'll^^l 
tlir  ultlij,MhoTi.  Til  UN,  itt  Th'  i/ififiHV.  l.femintj  (/  ,  \\\v  t-xixwh  ,!t 
tii  u  ilirniai-il  auiviv  win'  lulii  littbli-  I'ur  llu-  dfrulcutiuns  <if  U\' 
principul  lommiHrd  aflt'i-  (lio  Jeatli  of  lln-ir  tcstntor.  iilllmuVi 
they  Imtl  given  iiotiiv  tliut  tln'y  wuiiUI  In-  nn  lungrr  tiabb  .  X^n 
will  the  ibntii  tif  nii^'  of  wvcrul  oo-^'iuirftdiors  ncir.-'suriU  .xn  - 
giiiuli  tbf  ;ftiaiaiiti'i'  (7  ,  WluT'',  bowcvi  r,  tbi'  liability  of  :i  >.iii,ii 
was  roiulitionfd  not  to  aiiw  until  aftiT  a  (mtnohuI  tlinmiul  b:i<l  lu.n 
mntb'  upon  liii*  piincipat,  ami  tbin  Inner,  tbougb  in  (I't'iiult,  ilird 
bi'l'or"  an\  such  (knianii  was  inadi',  the  *urrty  was  hfid  I..  1" 
difti'tuirgi'd  {h). 

A^jain,  un  ti^Trtnii  at  irnd.-r  suul,  i-nfored  into  bctwi  rn  ro- 
guaraiitorn,  for  tli-  prolongation  of  11  ;;uarnntet'  will  not  ftim-T' 
th''  original  ^inl|^b'  1  imtnu-l  liabilit*"  into  a  Rpeiialtv. 

U'lurc,  llnirfni'i ,  upon  till'  dnit..  of  one  of  srvi  nil  guai -htm. 
biH  ('xmitoiti  I'M'cuti'd  u  ib^'d  nn(K'i-  *'al  with  tbn  dwi-ascd  ■  ni- 
KUuruntors  agrwing  lo  prolong  t'oi  an  iiulrlinite  period  ibi'ir  •  -rj- 
ttir's  liabilitv  on  tbi-  ^iiarantiv,  it  was  held  that  tbr  Statu  .A 
liimitHlioiiH  br^'iin  10  run  fiuni  thr>  drath  uf  lln*  testator,  and  lliut 
ufltT  the  rHiuxion  of  hi\  y.-aiN  his  i-siatc  ci-aM-d  to  hr  liobb^  on  th" 
guaranti'' .  and,  fuiTht-r,  that  bis  i-XLtTul-iiN  had  no  powiT  tu  binil 
his  t'atati'  by  aRtoi'iii^f  to  earn  on  tlw  rosponpibility  for  a  piol(jiii.Mi 
and  indillnitL-  j)i'riodv,r. 

Tin-  contriict  of  snrctysbip  muv  uNo  be  fXtinmiishi'd  by  n 
coniproniisi  or  anungi'Uieiit  bftvvccn  thL*  trL-Jitor  and  ijit'  pi  iueipal 
dLbtor  or  between  the  creditor  and  the  surety .  But  aneli  ciiiii- 
proniise  or  uiTangmieiit,  in  ordor  to  be  eft'ootuul  in  British  Ian, 
should  be  of  home  value  to  the  creditor,  although  tins  value  nm*  hv 
merely  noiniriul,  uk.  for  exan,)ie,  Oif  liettbnirnt  of  Hoine  Joult- 
ftil  legal  (jiicstion  or  of  some  t-utt  or  action  at  a  sfa|7e  wlieti  its  \<i\i? 
is  Btili  unr crlain;  for  if  the  eonsideratioi?  Coi-  iho  sottlenient  br  a 
suit  already  res  jndknta  it  is  no  longer  a  ground  for  loniprorais" 
b'  auso  the  issue  is  neither  (hmbtful  nor  uncertain. 

And  as  a  general  proposition  of  BrUisli  law  a  eoniproniiae,  com- 
position,orngieenienl  bciwri'n  ibeorediror  and  theprincipaldtbtor, 
if  founded  on  Mich  good  aud  valid  eonsidrration  u^  will  discliargy 
the  principal  debtor,  will  also  iiutoniatieally  dif»elmrge  his  surety: 


(/)   (ISSOI,  7  U.  O.  Q.  B.  306.  (*)  Port  E!g<n  P^b^iei  School  Board 

(q)  FftiK'H  V.   McOuivf  (1870V  21        v.  Ebu  (1894).  2G  0.  R.  73. 
U.  C.  C.  P.  134.  (i)   Vnion    lit»k   v.   Clnrk    (19101. 
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Pmvin,     ,M,  HvUKTY 


KS 


,1,,  prmnpl,.  ,».i„„  ,!,„,  ,r  „ .,,,i,„^    „,„,_, 

,,,li.,l,arR.,l,7,  l.Mr,il„,l, ,1„„,.,  ,1,,- .„r,.|y 

h.  cllcc,  of  »l„ch  „  c..,l,cr  .™n„r.ril.v  or  «l,  Ju.clv  ,„  p,.evcn;  °-'*  "'• 

him  from  making  any  d.-mand  for  nith.r  ,n'..rr,i  nr  t 

.ri  pr.nnp:,I  ,|.l.,or  ,  „,  .  „.,.  .r,„.       ,,;":'""  "'  "'"'" 

L    ■  .       .  luiHimil    III    .«  I   h    or  rnrrnnfr* 

Bu,  „„„.  snvn  l,y  „  ,.Mi,„,  ,„   ,,,,   ,,,i,„.i,,„|    ,|,;,„,„,    „,.„., 
Hgmn,,   r.,-ovo,.d  ap,,,,..   ,l„.  „„,„,,  will   ,'„    .livharR,    ,h,. 

Aa,l  althou.^l,  „  r.I..a.o  „r  ,1„.  p,i„  i,„.|  .,.  ,„„,.  „^„,,,„ „^. 

»a,,ca  ly  a.  ,.  r.l,.,„.  o    ,1„.  .,„...,„  hn.au..  ,f  n,.,,Ml,..  „,,;„,  SI'S;!" 

"'"'  ''"'""•  "'"""'el'  '•""■■■'•d  i'""  In-  .he  ,.r, „  ;,],„,„    1„ 

.ur...v,c„„»cn(.,.o„ir,,nali,:,J,,,,,„,,,,,,,,.,,,,.^^,^^'    '^^^ 
remodio,  .g„,„„  ,l„.  „„v,, ,  „  p  ,,„i.il,io  i„  law  provd,.!  h  b, 

,..r  .gan...  ,1.,.  |,„„e,pal  d,.b,.r:      ..  off,.,  of  „„.|,  „  ,.a>    ^ 

cblainsa  disclicrg,.,  p„;d  |,u,l  of  il„.  d,  |„  ,,,,,,  .„.  .„  ,  „  ,;  .,     ,    "!  "^  K"«n.nt» 


n-inaiiidra,  or  otb,>rwi»(.  so  .ondml,.,!  Ii'ims.ilf  „, 'to '! 
mgmal  contran  of  8un..»l,ip  i,„„  ,,„  i,„|i,  id„al  o(,li 


■onvort  thi. 
igation,  tho 


I'lliKfttion. 


(0  r«m.,.,„,  V,  /;„„;  „/  M„,„,,nl 
1IW81,  13  Ur.  mC;  but  ,n<.  y)..„J  „/ 
i(»«ir™.'  V.  i(rr„n(  (is;o),  17  Or, 
!a  («  dwi-ion  ot  doiihi(ul  authnritv). 

Lli.SE,.  81  l«n  English  oul). 

I    C.  C.   P.   512;     lta„    V.    fl,  70,1 

>    SlcLn,,   (1861),  20  U     c     Q     B 

m- l^ij.YTis'- ''"""■■""«''• 

m'l  «'■  „''";,  '  ■    '^"'J""il    (1895), 
•PPl"  m  the  cue   nf   ,   oorat-on 


o.   V.  T„.,lo,  (18,J3,,  2<  f,    u  \'^ 
und     oompart!     t'^irmrm'     T.'mi,     n 

o.  I..  94  (a  ca^o  mi  which  a  Burets 
tor  ront  „„  dis,  har?,,l  by  the  S 
lord  n-,d„di„g  tho  |,^,,f,         '•""- 

i»i°\!",f  ''■,."""••"  (i»:m,  i7r.r. 

18^.   IMI  V.   M„„„„„  (,|,|i5,^  I,  p^ 

i  I8BSJ),  1.5  Gr.    8,1;   //.7'/,/o«v    //„ 
'1S93),  20O.  A.  B.  298    '■  ""'"'" 
0    p'  o";"    '■     '■■»<"»;""»     (1860),  t 


umiipi, 

i 
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The  Law  of  Simi-lf;  CoNTBArrs. 


Kifwt  of 
crrtiitor 


W' 


riTditor.  iiolwilhstandini;  tin'  .■oraproraim'  wllh  Ihr  or.-Mwl 
debtor,  will,  in  the  nbs.mv  nf  ,.vidru»'  of  un  uilont.on  lo  ll,. 
,,ontrai-v,  retain  his.  right  aijuinst  Iho  surety  for  the  unpaul  halan,- 
of  his  claim  (r). 

But  111  easea  whore  the  sim^ty  has  by  hi,  conduct  converlecl  l,„ 
original  contract  of  guarantee  into  a  personal  obligation  it  « 
no  sufficient  answer  to  his  claim  to  bo  discharged  from  liah.hty 
for  the  creditor  to  avor  that  by  accepting  a  composition  frum  ih.- 
principal  debtor  everything  has  been  substantially  done  tor  (hr 
benefit  of  the  surety,  nor  wUl  it  avail  that  the  composit.on  origi- 
nated in  a  mistake  of  law  («). 

Thus,  ■nherc  the  holder  of  a  promissory  note  signed  an  ain,- 

„pn,  ,„'  aeccpt  from  the  maker  a  composition  in  lieu  of  tic-  tuL 

JwS'J S'n,  amount  thereof,  upon  havmg  collateral  security  given  to  him  io, 
rS"'  such  composition  coupled  with  an  assurance  from  an  agent  ol  thv 
maker  of  ,he  note,  «ho  carriwl  the  matter  through,  that,  nut- 
withstanding  the  signing  of  the  agreement  for  the  compo.i.,™, 
by  him  an  indorsee  of  the  note  for  accommodation  would  conlimi, 
liable  for  I  he  balance  ol  the  debt,  it  was  held  that  the  exwation 
of  the  agrcemenl  discharged  the  indorsee,  and  that  the  v,  piv 
scntation  made  to  the  holder  respecting  the  legal  cffec^t  of  th. 
instrument  which  he  had  signed  did  not  so  avoid  the  composit.on 
as  to  enable  him  to  sue  tho  indorsee  for  the  balance  due  on  lli.- 

"°The  above  rule  is  a  sequence  necessarily  deducible  from  tbn 
unquestionable  right  of  the  surety  to  resist  any  action  of  a  cralitor 
against  him  which  may  derogate  from  his  privilege  of  subroga- 
tion Consequcntlv,  as  already  stated,  it  is  not  competent  tor  a 
creditor  when  elfccting  any  compromise  with  a  debtor,  nlii.b 
amounts  to  an  absolute  rclcaw,  to  reserve  his  rights  against  th- 

'"it'qualification  of  the  above  proposition,  however,  it  should  h- 
stated  that  alike  bv  British  and  Canadian  law  a  creditor  m.v. 
when  he  makes  a  iiompos.tion  with  a  principal  debtor,  ^tipcht. 
for  the  reservation  of  his  i^mi-dies  against  other  persons,  ani  ... 
such  case  those  persons  w.U  remain  liable  although  the  ellwl  ol 
such  reservation  may  be  to  defeat  tho  object  of  the  compos.t.on 
itBclf. 


(r)  Gfary  v.  Th-c  Gof  JlfltiA-  (1856), 
,5  Or.  SSO:  loe  also  W"''  v.  Il»l-h««> 
(1833),  3  Myl.  «i  K.  420  (an  Enirluh 
,a,e);  and  ™mpare  fl,./.'7'.  I'>  <"<'li- 

(1880),  15  ch.  n.  4110.  at  pr-  4™ 

ft  aeq.   (an  English  caar). 


Tcyhr.  [1893]  A.  C.  317,  P.C.;>«i 

I!.  S;  C.  5.)6  (an  KnRli.li  ra'O. 

(,)  [CV.n,,.  F.r  rarlr  (ISO.«,  U 
V,.M  410;  foUowrJ  and  aiip^''^'^  '" 
Jacobs.  i:x-  VO'I',  L.  S.  1«  I'll'  ■*?'■ 
211   (Engli'li  cases). 


Principai,  and  Surety. 


17C 


Thu»,  whoiv  .1  iTcditnr  huviii)?  In  hia  hands  hills  (.f  oxchiingc. 
airepted  by  a  Ihij-d  piirlv  tor  l]v  acconitnodalion  of  the  prinoipaJ 
dchtnr,  suffii'it'iil  in  uinoMiil  to  i.ov,'r  th.;  bahinci'  of  indohl.'dnoBii 
Irft  over  afti'i-  till'  paymprit  of  thi-  composition,  rcsi'jv.'a  lo  him- 
8p!t  in  rlcar  and  unmiatakoablo  terms  Ihi^  power  of  iiiforcing  tho 
security  in  his  hands,  anil  hy  virtue  of  sutli  roscivniion  |irot:oeds 
against  the  acoommodation  ai'teptor,  tho  latlrr,  after  payin"-  the 
bills,  may  recover  from  the  principal  debtor  the  amount  30°paid 
h>  him,  though  thereby  l!ie  original  debtor  may  derive  no  benefit 
whatever  from  the  composition  (u  . 

If,  however,  the  instrument  of  eoniposilion  he  silent  as  to  tho 
wurities  in  the  hands  of  the  eredilor,  and  the  agreement  amounts 
loan  extinguishment  of  the  ori;^iiial  dibf,  it  also  puts  an  end 
10  the  obligation  of  the  surely,  and,  eij]is<>,pienllv,  the  rii'ht  of 
thooreditor  to  proce.^d  against  liim  is  extinguished  alike  in  law 
and  equity  (x) . 

la  nccordauee,  however,  with  gineral  prim-iples  of  law  a  eon,-  Ag™,me«.of 
promise  neither  avails  nor  pirjudiens  nny  siive  those'  who  are  parties  "«<*»*«'  '^'^ 
Iherelo.     Theivfore,  a  creditor  may  I'nier  into  an  ariangement  °iJ^t'ei°'°' 
ollh  one  of  several  suix'ties  without  prc'judicing  his  right  lo  resort 
to  the  others,  although  he  <annol  iveover  from  the  oIImts  more 
than  the  proportion  lliey  would  have  (laid,  supposing  ihe  co-surety 
with  ..nom  he  entered  into  an  .irrangemcnt  had  contributed  his 
'\mc:   thougli,  in  such  ease,  ihe  eo-sureties,  when  sued  hy  tho 
treditor,  will  he  entitled  to  call  upon  the  released  surety  to  eon- 
inbute  his  aliquot  share  of  the  total  amount  recovered  from  them 
aadcr  the  bond,  and  may  piwwd  against  him  therefor  (v>. 

It  ehould,  moreover,  be  borne  in  mind,  with  regard  lo  the  last- 
tUteJ  proposition,  that  although  a  creditor's  transaction  with  a 
principal  debtor  will  discharge  a  surety,  because  as  the  principal 
debt  is  discharged  so  also  is  its  collateral  »<y:urity,  nevertheless 
ihc  creditor's  ar-"ng.uneril  with  Ihe  surely  will  not  discharge  the 
principal  debtor. 

Again,  upon  e,,uitable  i.rineiples,  where  two  or  more  sureties  lWeii«e,.f 
lOntract  severally  {:),  though,  perhaps,  subject  to  the  right   of  JJJT' 
ihe  co-sureties  to  claim  eontrihution.  a  creditor  may  release  hv  '      ' 
.wnant  not  to  sue  (a\  or  compound  with  or  give  time  to  ono 
ra-debtor  or  co-surety,  without  thereby  prejudicing  his  right  to 
ptocecd  against   the  others;    but  apparently  he  cannot  recover 


(«)  See  lu  .o  thi.^  dctriiie,  ,tf«tV 
t.  Cm/ord  (l«7.'i),  F..  R.  ••  It  L 
Sfo.)  456. 

ii]  Cr„j,„  ,.  .I^„.  (1S73),  L.  H. 
S  t".  81  (an  Eiijliih  r»>c ) ;  «er  ul« 
ttmllka  V.  47„44,  (ISIO),  18  Ve«. 
>■  BDd  UvU  V.    Butrhtttu    (.18-33).   3 


126  CKapli^h  Clues). 


%!.  i  K. 

(,V)  U'ohnrr^ha^sr,,.  I,t  rt-  flSM), 
62  L.  T.  541  (an  Ka|.lish  case). 

f;)  Wnr't  v.  Nation'/'  Itrmk  of  A'^w 
Zeiiim,d  <1.S83).  8  .\.  C.  73,-,,   p.  c. 

(<i)  D\ick  V.  J/,jyt'«,  [1SH2]  2  Q.  B. 
511.  C.   .4.   (=r.  Kr.jjINb  a*;). 
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Surety's  right 
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The  Law  of  Simplk  Conthacts. 

from  the  othi'i-  co-suretks  more  than  the  proportion  they  would 
have  paid,  supposing  the  co-surety  released  had  eontributed  hi! 
share. 

Apart,  liowever,  from  those  equitable  principles  above-staSoH, 
which  are  of  general  application  in  cases  o£  principal  and  surity, 
It  is  undoubted  law  (h]  that  if  two  are  bound  jointly,  or,  perhaps, 
jointly  and  severally  (c),  for  the  payment  of  an  entire  sum  of 
money,  a  release  to  one  may  be  pleaded  as  a  bar  against  action  bv 
botli;  the  genera!  principle  in  such  cases  being  that  a  personal 
action  once  suspended  by  the  voluntary  act  of  tl-e  party  cntitlH 
to  it  is  for  ever  gone  and  discharged . 

The  principle  of  contribution  between  joint  •-"■■eties  docs  noi. 
however,  rest  on  contracl,  but  upon  e(|uilable  ,,  inciples,  wliith 
may  be  modified  by  the  extent  to  which  each  party  has  engagiil 
himBtlf,  and  this  rule  applies  whether  the  parties  are  joinlly  w 
severally  bound,  ond  whether  it  be  by  one  instrumcnl  er  In 
several  bond. 

It  is,  moreover,  clear  that  one  surety  may  compel  contribiKnti 
from  anotlier  towards  payment  of  the  debt  in  respect  of  which  ikv 
are  jointly  bound.  And  in  all  such  and  cognate  eases,  wlictlipr 
the  bond  be  joint  or  several,  the  sureties  have  a  common  inlcnst 
and  a  common  burthen,  being  bound  as  effectively  qua  contribu- 
tion as  if  bound  in  one  instrument— with  this  difference  only, 
that  the  sum  specified  in  each  instrument,  if  there  be  more  tlun 
one,  ascertains  the  proportions  of  contribution,  wdiercas  it  tlipv 
are  all  joined  in  the  same  engagement  they  must  all  conlnburp 

equally  {d). 

Moreover,  a  surety  is  entitled  to  the  fullest  disclosure  nf  all 
matters  and  transactions  germane  to  his  contract  of  surrty^hip, 
and  if  by  collusion  between  the  creditor  and  a  co-surety  he  is 
induced  to  pay  a  larger  amount  as  his  contribution  to  the  sum 
guarantee<l  than  he  is  legally  bound  to  do,  he  may  recover  such 
surplus  as  money  had  and  received  («).  Although  if  one  of 
several  sureties  bafs  been  released  by  the  creditor  giving  time  to 
the  principal  debtor,  with  the  consent  of  the  other  sureties,  iho 
latter  cannot  upon  pavment  of  the  debt  recover  contribution  from 
the  co-surety  who  has  been  re les£ed  (J'^ . 

(i)  Com.  Dig.  lit.  Pleuder,  2  W. 
30;  2  Rot.  410  D.  1  ("Si  »nt  divers 
ubligoea  et  un  releas,  rooli.irr  touts' ). 

(c)  See  on  thia  point  Corkf  v.  -VnaA 


(1832),  9  Bins.  341  (an  English  rafle 
decided  on  special  facbs) ;  .ind  also 
«/»«  V.  fi«rfjol»,  [1891J  1  (li.  at 
p.  353;  this  tatter  ease  seem^  to  show 
that  where  there  is  a  joint  obligation 
and  a  separate  one  also,  a  plaiBtiff 


does  not,  by  poeoverinfr  judgment 
against  one,  preetude  himself  from 
suing  the  other. 

frf)  Oxracrfee  v.  Jurra  (190»),  H 
0.  L.  H.  17. 

(e)  J/iVne  v.  Yorliifii'H  Gmfitnlci 
fonmalwn  (1906),  XX.WII.  S.C  H 

(/)  Worlhmgton  v.  Ptck  (189(),« 
0.  R.  5U. 


4^' -J 


■a  u . 


^iMt 


Phivctp.al  XND  Si'RPTV. 


irr 


3^1!.  m  lhc>  oliiir  liaiid,  «| 


!]  Iiis  haujs  moiicvs  of  lh( 


!;l  Of 


f.\|ircs8  purposi'  of 


O0-Slln'lic»   lias  C<,-»uretitV 


i  ed-Mirefifs  lo 


paying  I  In 


pay  oviT  Slid, 


'■"'•lilnr,  lirrni,  h 


'^''"I  iiitli  I, 


rii^ht  (if  p 


m  tic 


iptlioil  ill 


lilt  iiwlitor  has  Iwii  afivad 
thin  llicy  may  C(.iiipi.|  (1,,.;^ 
r:i(ili(\vs  wliiVli  lu.  Iia^  i 

And  when-  one  of  t\\..  ,. 
ri|ial  dolifor  In  way  of  i,„| 
itLo  lii'iii.fil.      Tliis  riglif   d 


liioiuM-.s  to  111,. 


»•  i'(iiii|Kdli'd  """•">■•  «iw" 


"■ 'i-'ili'd  fi-i 


paid  by  III 
'o-aur.i(y  lu  liaiid 


ri'dilo 


irii  till 


"8  loliri', 
m-ir  lo  lii-ni  Hio 


01'  if  priiK^ipii 


ilwhfni 


0  (•ii-sim'|i,.s  lias 


I'l'imijial  di'litoi'(,7 


■""lily,  |h(.  oilip 


■  lijisi'd  on   till 


"■■'vim   llial 


.-'■ilireillly,  tlial  il   «,,i,ld  |„ 
did, 


•s  iiol  dc|,i.iid 
I'qiiiiliii    is 


sn-iirity  finin  t|ip  pi-j 
is  oiilillpd  lo  slis 


iMctjiiilalili'  t 


"lif'ii  (iiiitrai't,  but, 
'tpiily,"  and,  con- 


'""'  ''^■'";  l"  l«'"i'  iiii-.]nal  biii-dc 


lihpTty  lo  nd 


liiinstdf 


I'litindv 


'Oils  of  a  sieuiity  frnni  llu.  didi 


-siirclv  bad 


Slaliit'-  cif  J,iniilal 


l«"-l"-ipnlio»(/r.      A|,pan.,i| 


iws  not    lie. 


"'■  i-"-siinli,.s.  bound  fo. 
'■  or  Ihal  ,m,.  sl,n„i,|  ij,.  _^,, 
■  I'nitially    froin    |,„l„]in. 

"ori„lli,.b,,„en(„r,vliiobbi'« 
y.  nioivov.^r.  i|,l> 


suing  a   ro-suiTty    for   ronlriln 
iirety  ih  fl»cc.rtaiiicd,  Idrsl,  niilil'f'|"„.','.J 


liabiiii 


iin  bmi  I'ftablisiiod 


",'"'"'■  ""■J>ri"<ipal,., Mlitor 


lid.  uriij  iMaoiislm    a  "a  list  liim     ,l.i        i  ,       r'">"-'"n 

^onforoonli-ibulionClr,':™'^''-'''''':'--*'!' 


i-dilDr  and  the 


ro-puroty . 


till'  slaliiti?  iimv  I 


Buf,  on  tlie  other  hand,  \vl 


"'II '  of  sovi'i'a  I  co-g 


vohin 


'lavo  I'lin  as  bf'tn'i 


piiyracnl  is  inado  bv 


^m,,'ai,.„rs..thoci','d,torafiorh'gall 


■™  ''xtiiiguiiihi'd  bv  I'/l! 


ii--«T,io,inlsopaidi,i,.ioc,ovc™bIobvbi 
.\or  can  a  surptv  so.. 


1011  of  tiino,  contril 


ibilii 


liin  from  I 


lution  towards 


!.toi' for  the  amount  of  a  d. 


ri'ty  jninily  wid,  (| 


ii.i  I'o-suretios  (( 


tas  bera  obligi'd  I 


»  ili'bt  ooiitiai'li.d  by  lb 


pnnti 


ipal 


lisU.. 


in  oonlribut 


0  pay,  boca 


i'.'  whole  ! 
Bill  if 


ion  to  a  CO-' 


1 1  rot  \-  f, 


•  a  (iofaiillin 


principal  wbiib 
;  siiroly  is 


'ir  a  |n'op;)i'|ionalo  pari   of 


li  sui'.'ty  should  b. 


...d 


■mriu  I'LOovori'd  against  bolb,  1 1 


.I'ointl 


y  "ilh  111 


I"  wholi 


vitli  tl 


"ll"t  IIJIOU  dofault  by  1 


|)rintipal  and 

.'■  «"vly  would  bi.  liablo  for 

prinripal.    And  in  aivord- 


'iii  ill  Mii'b  i-aso  roc; 


■'ifhiilfi 


lovoi'i'd 


against  (lie  siu'i'ly  al 

III'  r.'sponsibiiin    „|'    ,|,^ 


against  lb, 


principal  ibdito 


'mm.  jud 


'ovid.'d  111, 

I'vilicpd     dri.i 


,  ,lnd 


B„i 


miirrrm  wImt,.    iI,, 


liiiliT  ahnsri'lli, 


"■.'7..   tl 


II.'  n.'..l,., 


.bals 


I'lh 


<>r  tih 


rrin.'i.ial   i,. 


,„,',/„.;/  nolo.,  s 
12 


17» 


Buroty  K* 

Ohiay,  run- 


Dischi'-<ti  of 
mreiy  >.*■ 
eittinaiou  t>( 
time  lo  prin- 
cipal' 
Chitty,  .'h7. 


Tht  Tvaw  of  Simple  Contract!*. 

as  regards  the  surety  (/). 

Further  UinhU  0/  Hnreim  h;,  lirithh  Law. 
It  is  a  settled  p.in.ipl.'  "t  B.msh  la^v  tlmt  a  ,ue,T  agreo.n,.,,,  ,„ 
sub  t  ute  a  new Von.rae,  i„  Ueu  ot  an  original  nbl,ga,,n„  ,-  ^.,  . 
unle  i  be  aetuallv  execm^l  and  aeeepted  a,  .al.sfaet.on  U  ,■ 
"b  ree  3V  ron.;r,ucntly,  no  aetion  oan  be  n.unta,nrd  „„  ,1,., 
:™Tg«e,ne..rC/.\  nor  can  it  be  pleaded  ,n  bar  ,0  tbe  „„„.,1 

'^Tberefole,  the  substitution  of     .e  surety  for  a,.o.ber  .,r.v 

by  a  creditor  or  anoint  I  .ihmhj  ^  „t' fli.>  fif-it  .Irit 

Thich  his  former  debt  rested  is  an  oxt.ugu.slnnent  ot  the  firM  M» 
:„d  the  ubstituiion  therefor  of  the  seeond,  as  where  a  person  .■  0 
ts  a  e  editor  bv  sin.ple  eontraot  aeeepts  an  obhgat.on  un  er  ..1, 
this  must  be  understood  .0  apply  exeln.ively  where  ,1,..  ,.,„- 

tal  debtor  himself  enters  in.o  the  seeur.ly.  For  a  bond  „vh, 
bv  a  ur  tv  for  a  sin.ple  eontraet  debt  due  by  another  d  e.  „o, 
«tin.u  sh  the  simple  eontraet  debt,  and  in  hke  manner  <he  con^ 
"a"  of  fguarantee  or  surety  under  seal  doe,  not  by  oporat.oa  of 

tie  to  the  prineipal  debtor  [V:  or  enters  into  any  eenira ! 
^™.r<whii^.  is  result,  either  ali^rs  the  position  be..-. 
with  I'.ni  vl™>.  ■"  '!»  '"^^  1,^  ^„.^(  „f     ;,;„„  ,!„„.„ 

!;;■";  H^7,';rV"brr™^-  the  surety  from  hi.  e„ea.- 
tho  debtol  (mm  ■    '"   ;;\  ;„„  <,t  ii„„  i,  sjiven  either  ,„  :,« 

:^:r:^:w::g^;:iltraet(„.  or  by  virtue  of  .„,..*. 


t,  ,«rle  '.,',;';,.(•„„,.„  (1»B6), 

fe'Y'"ii:"v;."3;2  <au"'K„.ii... ... 

"(O  y.m...  V.  0».ii  ("93),  .'.  T.  R. 

'"jl  „-A,<.;.  c..y'"("95),6T.B. 

17(3,  at  p.   !""■ 


Q,  H.  D.  536;  OaMrv  v.  /■«.»-"» 
(1830),  10  Dlish,  N.  S.  511i:  IN"" 
V.  Lhrnl  (1873),  42  t,.  .1.  Ih.  ■«! 
L.   n.   16  Eq.  60. 

(m)   //o(»i'  V.    ;/r»n»I>il 

ij.    U.    D.    e>5,   C.  .\.; 

.Vrt(tot(,iZ  /Jfiv'V  "'  -Vet"  2"i'' 
8  ,\pp.  Cus.  755. 

(w!»i)  lifitcmaJipr   v.   .tfin 
7   Price,  223.  ^       „. 

(»)  rom/jdv.  H'oo;/ (18.121,  bBli! 
156:  Crotfiinn  Commercing  (,'ni  (u. ' 
I>irkui,on  (187G),  2  C.  P.  D.  4» 
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PumCTPAr,  AKn  SfRETY. 

i.w.  H,n  .ta-olo       /:,  ,^,';7r  ■!'"  ^■.»''"-  i»  ""doubted 

^"k-".  (14\  it  is  ,,,,„..o<l    that      'r     ■  •^"■'-  '•  ^'''  »■  39. 

Jebtor  m-  dnnlinj,  will,  „,.  ^iJ,L  tl     '"'*^  -"T    '"  "  ^"""^1 
iral  editor  shall  not    f     1      I  ',  ,?""'■'•  ''^"  >'>•  "-  P""- 

J^^ll  b.'  »how„  that  the  »    ,.  :t '  i:"rt  '"  ™  '"  ™'^-  "^  '' 

;r3.1  that  the  creditor  is  to  Z    1  ,    ""P"''"'""  i"  '^.^  con- 

^.^^,  ,^,  .«  to  use  duo  dU,ge„oe  asain.t  the  prin- 

'^ditnrand  .be  dob  oh    o  t  Mbrr,      "Tf  "■"'''"  '"''"""  "■« 
tl'faf.,:  as  »  contra,!  «'L  ""'"""' ™"'^"'™'i™ 

-n  in  .„ch  ca,  m!rl     1™'""';™!',""  '^  ™«'  ^'^-     A"" 

principal  debtor  wil  ,01  iLf"  '"'''',""""'  """"■■'y  ''J  « 
'.'  «.oh  seeur„v  i '  a  J  a  '  ^'■■';  ""'■"■■  "'"'"""''  "  "-  ^^ivfng 
*n>rineip„l  >  Jui  '  t  f ,  .""Ttt:"  ""'t  ^T""^  '™''  '» 
l-l.arsedi£,in,ebcgive„  bvH,,  r  r  7  'I  ™'''^  ■'  ^"'''^'y  " 
,   ■■  '!•"  He  (the  surel  *  is  .'here  "^   ?  ""'  ^""''''"'^  '''''tor, 

•■".  d-ild  be  di,eIarJthe  '    ■  T"""""'  *"■"  ""'■'■"?  ''■">- 
--nKdiat.  pav„,e.    fo^,^         '"'''^"•";"'  "^  '"»  ''S^'^  'o  enforce 
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And  a  lik.  ml.  appl'  >  "h.ro  n  ,.,-.l,u.r,  «l..»e  cl,.M  ,,  «.u  .1 
,,,   boucl.  (ak,.  a  k..  .-at,,  uf   m..,-.-.t   bv  anl>n,,u...>«     l.a„  ,  ,■ 

„dva.^c;  an>ou,.l...,  to  a  sivi„g  cf  ti.u.',  .u.c:  ....  acUoa  ,•0,1. 

,„.  take,  mu  .-x.u.ion  a«ain«t  Ihc  pr.ac.pal  '""l  «  -;  .  ; 
;  But  bv  Ensli^l.  Uw  ilu-  r.^loa*..  of  a  |..-...o.I.al  .LLt"'  ""'I' '  >' 
BunknM.t>.v  Acts  do.s  ,.ol  di.cl.a.?.-  tl...  ».„,My  ',«;.: 

Nor  'vill  th.  fa.i   .lial   ll.-  f.>.t-...-.."-  was  n.a.ule.lb    L'.  n 
.u,.ctv'K  advanlag.  ..|....'a..'  -  a^  '-,'""-"     ••"^''  ''^  7';; 

„l„n,;  a.  aliva.l.v  Ma(..l,  l...vi..g  H..'  n.,U<  u.  ,1,..,.,-.......'  »!,„>  ..,„,.. 

what  is  not  for  Lis  advuntagi- H',. 

And  It  ,nav  bo  >vga,d.,l  as  a  «on,.,al  ,,.op,«,l.on  of  1,.»  .  .»l 
anv  ludnlK....;.  l.v  a  .avdilor  to.va.d.  n  p,  i...  .pal  d.b.or  ,n  a  ...a,,. 
^iioMt  fs  obligatorv  on  .!„.  d.-l-of  to  pntotn,  «..hou  ,1.,-  ..,,.- 
lont  of  a  .Ufofv   and    ...   l.i^   .l..adva„.»g.    w.ll   d,s..havK..  .1,. 

'Til^ndoubtn,!  la.  H.a.  any  .d.™,,.,,,  ,n  a  pn.,.ip,d  oMi?.- 
,ion  or  contract  in  rc«pcc,  of  ^vbi<b  a  person  bcco,„c»  ,.„.■..  1.;. 
a notlu...  cxting«..lK.s  .I...  n,rc,nn..nt  so  la,;  a^  .la'  S»a.-a nt.T  ■ 
CM..,,.-.:.  ,  crncd  and%i,schar,,cs  l,i,n  fn-n,  Uabd„y„nlcss  h,.  I.a,  v 
«o,no  .nb,c.,nont  .ontiac.  a. -luicccd  ,n  tl.c  altcrat.on  a.  1  .  ..- 
ontcd  to  col..inu.:  h..  .urctysbip;  tbc  '^^"^^^ ^'-J^^^^^^'. 
bcioK  that  anv  vavialion  in  a  conlr,,..,,  n-adc  vv.thout  th..  s  .....  > 
cor.™t,  .hich  i»  ,.,  .fleet  a  snb,tit,..io„  of,,  nc«  ...n-ccncn,  ev.. 

,la,ugh  th,.  0  igin.d  .gr«.,n,.n,  "-.V.  "f  ^'^^'^'^f '"f.  ^  . ^   ^ 
tion    be  subBtantially  perfor.ned,  ,v,U    .nffiec    to    .l.seh.n,. 

""T,w  tran.l  hv  ,he  ..red.tor  ,n  relation  to  th,.  obligati,..,  oftl. 
su,-c-tv,  o,.  bv  th..  debtor  wi.l,  th..  kno.-b.dg..  .,r  a...„.  ,.    ..r 
Lii   -,  «iU  di«-bar,e  the  sur,.,y  f„>n,  l,,s  hab,l„y    :,..a  ..e.- 
L.iv..  Iv  if  the  o..i|.i.tal  obligation  bv  .1...  .l..l,.o. l--"''" 
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{„)  Wo<.^>.  ir*,(r  (Iffio)  1  You. 
i  Coll.  420;  3f,m,l^r  r,,d  LiuMrr 
Bo»i-  V.   fV»»f  (1886).  24  I-  R-  Ir. 

"^■(-l  l/.»/if.r  V.  CrMrll  (18181.  - 
S..an.i  185.,  £»j'..'*v.  ;,«...'.•;,, 1««0I- 
»  Bo«.  i  r.  «1:  '»''"■»  '■  .'""■'"" 
(18821,   19   fh.    1).   615. 

(«)  .l«r„l>-.  r.r  imrlr  (18,5).  1..  R. 
10  Ch.  211.  „ 

fi)   lionllhri-   V.   ,v, ,./.(."   (1810V  18 

vi!ia"    M0:,V,*'v..s».«(178!,). 


■i  i;ro.  ('.  c.   .'.Jn,    .i/"""W""  ' 

r„<.»..  (183S),3(-'l...tK.MJ. 
(,0  7-*ui«o«    V.    lo:.»./   (.»■-■. 

fiiit,  617;  Bo.c./?»M  >•■/-» ■;. 

4  Taant.  4.M :  CnH  v.  Jo*."""  ' '"" 

^'^'T?;.r;.-r*,„.(i8i»).i»« 

,„5;  AW  >■.«»..(..",.<  1818),  3  M, 
....;,;  «,„..,.  V.  MnntonM  W^- 
U,    L,     Ca«.     226:     -I"!"-'    «..  "",, 

S.  C.  R.  672. 
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I   N'oU-    r,r^t„>,    V       \,.,./.,    ,TQ-,. 
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'i^'li.  .V   1*1'.  ;o  OBO-    /■„,, 

(1867),!,.  i!.  3£,:  «i. 

k«;  Art.  '.Oo-I,  i,  ij. 
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Mistake  of 
Uw. 


Diwhargp  nl 
■uretj'  by 
bankruptcy. 

Chitty,  571». 


DiBchiirge  of 
Btirety  by 
"confusion." 


The  Law  of  Simple  Contracts. 

As  regards  l\w  vexinl  question  as  to  wh.-ther  or  no  a  miitak. 
of  law  will  nvoia  the  liability  of  a  surety,  or,  in  othor  «o,J>, 
as  to  wliul  are  Hio  pireis.'  liiuits  and  eorr^t  application  of  lli, 
maxim  igmrnnlia  or  m«r  juru  nnnhian  i-rcumt.  in  tlie  ea,,.  of 
a  contract  of  suretyship,  there,  eu..  be  ,10  doubt  llml  wlietv  ,h 
surety  uiideitnkes  his  obligation  in  eon«iuonce  of  a  wilful  e.i- 
.totement  of  law  l.v  eitlmr  tlie  eredilor  or  the  pnneipal  .leblor, 
he  is  not  boun.l,  although,  on  tlio  other  hand,  it  seems  prol,;,,.! 
that  where  the  contract  of  sure'tyshil.  is  entercj  into  owing  I,.  .,„ 
imionnt  but  erroneous  interpretation  of  low  any  obligation  wl,e  I, 
binds  the  jiriucipal  debtor  will  also  bind  his  surety,  the  sauci..,n 
alike  of  public  utility  ami  judicial  opinion  concurring  in  prcv,  ui. 

ing  a  person    from    relieving   himself    from    an    obligalioi 

protecting  himself  from  the  cni.s04Ue„ces  of  the  violation  u(  . 
contract  or  prohibition  by  another  whi,.li  he  had  legitimau:  rcu..,, 
to  believe  were  capable  of  legal  enforrenuiit  against  su.h  .  lur 
when  he  .  ntcrcd  into  the  agreement  of  suretyship  tor  Ins  pniii  .pal; 
though  on  liii'  oth.-r  hand,  it  may  bo  urged,  with  some  <Im;;v 
of  plausibilitv,  that  there  is  neith.  r  reason  nor  justice  in  pe..a!i-i,.- 
the  ignorance  of  a  person  who  is  under  no  moral  obligation  .■> 
enforcing  against  l.iro  a  liability  into  which,  had  lie  know,,  ll, 
true  state  of  the  case,  ho  would  never  have  entered. 

The  bankruptcy  of  a  surety  discliarges  him  from  further  ),» 
bilitv  on  Ills  oliligalion.  Where,  therefore,  an  insolvent  dlr,r 
eompromises  with  his  er«liters,  he  is  llienceforvvanl  absolved  tic, 
liability  under  his  contiael  of  ^jarantee,  inasmuch  as  his  .,l,l:-a. 
tion  to  conlribule,  although  not  ase^-rtaiuod  at  the  tmie  ot  th, 
bankruptcy  pr«v,.<lings,  nor  incUided  in  his  schedule  ot  liabi  it.- 
or  in  the  claims  or  proofs,  and  not  a  debt  in  respect  ot  wh.J,  an 
adjudication  ot  bankruptcy  could  have  been  sustaine.l,  i>.  1.  ■  - 
thelcss,  a  debt  provable  in  the  bankruptcy  (()■ 

In  such  case,  however,  if  the  insolvent  be  one  of  several  surctw. 
the  principle  was  established  in  equity  early  in  the  scvontcrn.!, 
eenturv  that  the  total  liability  falls  upon  the  other  as  it  In* 
dcfmiltcr  liad  not  been  a  surety  at  all  (/,■  ,  altiiougli  after  piivmM 
to  the  creditor,  they  wouhl  of  course  bo  entitled  to  pl'ovc  m  ll.. 
bankruptcy.  .  , 

Again,  the  obligation  of  a  surety  is  extinguished  it  li-  l"«i!i' 
the  heir  of  the  creditor  or  it  the  debtor  beeom.'  ilie  le  ir  of  t„ 
creditor,  or  vice  versa  if  the  creditor  become  the  heir  to  c,l.i: 
tho  surety  or  to  the  debtor;  for,  as  the  heir  suceeds  to  nil  tht 
rights  ot  the  deceased,  active  as  well  as  passive,  lie  becomes,  a 


fn   ffnrrfv  V.    FotlfffliU  (IS88),  1^ 
A.  C.   J.S1;II.  L.   (E.). 


«.)  p.ir,  V.  i:i,-h,\  R.'p. 
oory,  case  35,  temp-  Car.  1. 


pm. 


Principai,  and  Suhktt. 


I«S 


ibe  characlpr  of  heir,  .lebtor  for  tho  ivrv  debt  of  whioli  he  u. 
•  TLKlitor  on  hi»  own  uoiount;  so  if  the  il,.hl.,r  bf.:om,Ti  the  h.>ir  of 
tlio  otfditor,  I..'  bivoTufs,  ill  lii,  quality  of  hoir,  .r.'ilitor  of  that 
mnie  Jobt  of  whiih  h.'  is  iloblor  op  his  own  account  (/' 

l!ul  tlii«  ruli.  i.  t,.  W  i.on.trui.d  .iri.ily  a„d  doi-a  not  liperulc 
«>  as  to  c.xtinj;n,»h  a  lollat.-rul  liability.  Tlicrrfoiv,  a  porson 
«li..  «a.  surety  for  t^vo  joint  ileblor,,  by  nuvenUng  to  or  being 
.uwreJed  by  o.,e  of  tbrin.  is  di»ebar«ed  only  as  to  him  in  respeet 
„f  tvliom  he  has  suecawied,  and  stiU  remains  liable  for  the  other 
debtor. 

.Anil  11,  like  manner  if  the  creditor  become  the  heir  of  thcsuri'ty 
.,.  Ill"  surety  tli;.  heir  of  tlio  ciedilor,  the  obligation  of  the  surety 
ii  eltiilguished.  But  in  such  ease  the  extilielion  of  Ihe  aeeessory 
uMigalinn  of  the  surety  does  not  operate  as  an  extiuetion  of  the 
obligalion  as  aRainsl  the  priniipal  debtor,  it  beins?  axiomatic  in 
.uch  a  case  llint  the  principal  obligation  may  subsist  without 
ihe  acLTssor-, .  altliougb  the  accessory  cannol  subsist  without  the 
principal. 

.Vr  f  the  creditor  make  Ihe  surety  and  another  executon. 
of  li  I.  iilthoueh  the  surely  never  adniiuislers.  nevcrllielesa 

ihp  c-iieion  law  action  against  him  is  gone  for  ever,  and  even 
.hoiild  the  surety  die  testate  the  suniving  co-executor  of  tho 
"tijinal  creditor  has  no  right  of  action  against  the  executors  of 
Ike  deceased  surety  (mi;  and  this  rule  is  so  far  extended  that, 
if  tlie  obligee  in  a  .joint  and  several  bond  make  one  of  two  co- 
snrtlies  his  executor  with  others,  the  action  on  the  bond  is  dis- 
charged as  to  both  (?J ) . 

But  although  where  a  creditor  makes  his  debtor  an  executor 
»f  his  will  he  thereby  dise-hargt-s  the  debl  at  common  law,  i  et, 
mvcrtheless,  in  equity  it  is  considored  thai,  as  the  debt  duo  froni 
tho  debtor-executor  has  been  paid  to  him  by  liimself  niiat  is,  has 
brea  taken  by  bin-  out  of  one  poi-ket  and  put  into  the  othor\  ho  is 
uttountablc  for  the  amount  of  his  debt  as  assets  of  his  tes'tator- 
wditor  lo],  and  the  debt  is  general  assets  not  only  for  tlie  payment 
'i  the  testator's  debts,  but  also  of  his  legacies  (p) . 


(I)  CotIrii>g/on  V.  Ju/imlonr  tlS24j, 
2Slww'.<  Sco.  App.  t'a.^.  118. 

(»)  WmHordy.  IConi/oii  (1704), 
I  Salt.  299;   t'renkleu  v.  Fox  (1829) 

>».  tc.iso.         ■ 

(«)  Chrtthitm  V.  Ifard  (1797),  1 
Boi.  it  P.  630;    NichoUvn   V.    RtvUl 


(1836),  4  .V.  4  £.  675,  083. 

(")  freakipy  v.  Fo£  (1839),  9  iJ 
ii  (-'.   130,  ut  p.   134. 

(;>)  Simmom  v.  Guttervlge  (1806), 
13  VoB.  262;  Berrt/  v.  Cihar  (1806), 
11  Ve«.  87.  St  p.  90. 
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.,,,mly    ,„l,.  „,,i,  ,1,,.  ,,,.i,,.,|„,,  ,1,,,,,,,,   ,,,„„,,,,,    ,1, ,,   ., 

,  »l„  ,u  ,  «  l,.g„l  „„„  (,  .  Hu,  u»  «  >,„■„,,  i»  r,  -,,„„.il,l,.  .„.K.  f„, 
'  ■W.u.lt  oi  I,,.,  ,,>■„„, |,„l,  ,1.,,,  ,|..|W,h  „,„„  l,„v,-  i„k,,,  ,,|,.,„. 
"    ily-lnyr  ™,.U,,,v,.  u,,,,,i,v,|  u  ,i«l,Mo  ,,.,., I.,,  |,n,!i,,,,l 

■.|.lorl..fiinllli»lnvll  ,.,ilil.c.  i,„i(l,.lial)l,. 
If  lli.r,.fo,v,  „„v  a,.,  I,u.  ,.,  |,„  ,|.„„.  I,v  ,l„  ,.,,  ,|„,„  ,.,  ,|.  ,„i„- 
,|.ldH..,r.»u™,,,li,i„,,  ,,,,,,,,!,,,,  „,  l,i,  ngl,,  l„  .„.•  I,,!,,.  It 

'""""'  '""  ""  """,1  """  ""<  -  'I h-  l„.s  „o  n,.i,i  „r  ,„H„„ 

•'"'""  ''"  l"-""'P"'  'l"l""'-.  !•.■  .-^ a».'  no,,..  „K„i„„  ,|„.  „„.„, 

M«,.ov,.,-  ,f  u  i„.  ,u,  ...,„...„  „.,,„  „f  ,i,„  ,,„„,„,,  „,.  ,„,,,, „!,.; 

>''•  M,l  utl„,«,„.,  iliai  u  ....,|,„.,|  f„r  |„.vni,.„i  .hall  l„.  „„ul,.  by 

"  "'"'"'"' •" ','"■  »"""'^ ■  ""'I'  p" vi,„„ , „.„  In  ti„. , ,.,,iii,„. ;: 

MM...,U.V    m   (lldlT   to   ,.,.|„1,.,.   ||„,   ,„,,.n.    li„|,l„(^. 

^p>in.  „  ,.„.di,„,  i,  „,„i,l,.,|  ,„  ,|,„  |,„,„.|i,  „r  all  n„.  „,,,i,i,.„ 

:  ,   ,vl,„.|,  ,v,.r,.  «„.,.„  l„  ,i,„  ,,.„|it„,  |,v  „,„  ,,,,,„.i|,al  (/  . 

"rn.-...,.  .fll,,.  ,.,.,11,,.,  l,a,, !,„;,, ,1  „,,,,,,.!,  V,,,,.  a  f,,,,,l  i„ 
Mmon  10  fl„.  pc.,.,„„al  ,.,.,p,„„il,i|i,v  „f  ,h„  p,.i,„.,|,al  ,„„!  ,„,,,,, 
-  N,a.v,  u..«.,-.l„.lo.,.  ,U  ,.„„„„„„  J„„  ,„„,„,,,,  „^„.  ,^,  ,|_^,  ^^^^__|  ■ 
>r™allv  ,v,  l,ou,  ,■,.,„,., i„s  i„  ,1„.  |i,„  ;,„,„,„.,,  ^„  ,|^_,  j._^^_j  ^^ 
,"..JP'  ,«   .      I!ut  .„  ,.,,ui,y  th,.  v,di,li,y  „r  ,l,i,  ,„.,„.,,|,„,,  i,        , 

...p..,l  (;„..  dohl  „f  II,.  ,„.i„,,i,,al  ,„  ,1„  ,,.„,|„„,.  1,^,  ,.,,„    ;j 

..«t,.pr«.ml  „p,i„„  ,h„  ru„d  „,.  pl,Kl^,„  ,■„,,  i,i,  (,l„.  «,„.,.,y«) 

.Morrov.r,  ,f  tl,c  M,„.ty  gunvu,,!.,.,,  „  li,.,i,„,  „,„„,,,„  „„,•; /  j 
^  ».W„o,  K„™  c,...d.t  l„  ,h,.  ,1..„,„,.  i„  „  ,„,  ^^J 

.  -J  to,  prow  u„,lo..  ,1„.  p,.,„oipal  d,.l„„,.'.  I,a„k,.„pt,.v  a,„l  „ceiv„ 
.1:  .de,.d«  n,  ..,.,p„.,   „!■  |,„  ,vl,„l„  ,,,,„„„|,  „,„  ji^,.j,,,^j^  ^^^ 

.t.u  J,.|„  ,„■„  rata,  u„d  l„.  „  n.n  „l  HIktIv  i„  allu.u.o  tl,<.  divi- 
,..»or,..,.,u.,li„  I.M,.  .ol,.ly  i„  ,.,..d..,.u.,„  „r  ,|,a,  pa,,  „f  l,i, 
...ini  l.«  «1,„.|,  tl„.  M„.oty  is  „or  ,.,,,p„„,il,l,,    .  .  ,„„|  i'j.  ,1, 


IM 


ChiMv,  Afr,, 


!'«..  II)  Jlligl,  \.  S.  627. 
'■)  Mnrt  V,   /«,,„./,>«,  .\„j.,  95; 

I  ah  !w""'"'  ''"'"'''■ '"  "■  ''"'•''J 

'I  .»„,„,    v.    Ilarrt,,,,,    (1U92),    1 

;(   Ca.  Ab.  a3:  and  «■<,   Wnnliy 

I  ■...%(1805,,  I,   V,..,   l,,„tp.  22; 


11,'  pnii- 

lllnrk.  137;   l,ut  .,.«  ,f,  ,/,,  v    ,v,."J- 
■™   (1(102),  li   \„.   7,4  '  """''- 

()/)/(',,■,/,,    V.    .v,„,,, ,,s„.,      ,. 

l'».     ,N,      not,.    C.H[>«.|«1,,.     p.     7;j,,     ,, 

(c)  Rtixhiaitl    /.-J-  n„,;p  fl8041    II) 

v"-  Z-  ''^'""■'  ^' ^-'-    17%',, 
U,.    24-);    M:dl„„i   IS,,M„„    Co    \ 

""■"''•"  (1869),  I..  B.  4  CV  398 


■ 

■Bg- 

1 

■■ 

1 

^■|M|j  j 

nir''wwwr^i 
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IM  TiiR  I4AW    T  SimplkContbactii. 

I'ipal  trmkr  an  aiwigmiirt'i  lor  llif  btnu'flt  of  Itis  rnnliloM  pro 
the  fciiiiu'  ml'  ajipiiix.  anil  \\h-  ilixidt-niN  wliuli  iln'  nv,liiiir  i<<. 
mUHt  Im  upiilioi  )iy  him  mtuhlv  I0  the  \\lii)U<  ilcbt,  and  imi  nn 
(n  that  part  to  \\hii-h  the  giiiiraiiti'c  iJtji-n  nut  ixttiiil,  bi'iiuiAi 
|ja\nii  ii  iiiuJt.'  by  thf  tta!*i(riiiH'  docii  not  tvUtf  onlv  to  a  hw 
ui  ihi-  I'liliri'  in(Ji'htoiliii'MK.  but  irt  hu  ciuch  in  each  and  •-v<'r\  |ji 
of  thf  wliul  •  UHumut  oi  iho  drbt  (u  . 

Airni",  wii  rr  u  Mirit\  jjivrs  u  rtiiitiniiin^  miamiili'L-,  limiti 
amuniii.  fn  miurr  (hf  th)atmtf  hul^iriif  whirh  rmiy  from  tit^ 
titn  'bi>du('  from  ibc  [uitii-ipal  debtor  to  lln'inflilnr,  thipii:!.  1 
is,  us  bi'twct'ti  thy  nuivty  and  ihf  crt'ditor,  primd  facie  to  bi 
stni-'d  nw  uppli.nbif  to  jl  purl  only  of  thi'  di'l)l  co-vxton-^iw 
t'.U'  amount  of  tbi-  guanintn-.  Hut  thiw  ruiy  is  nut  appliiiibl.' 
«uuraiit.'c  limited  in  artmuMt  whi-ir  the  di-bi.  ulr'iid_>  a«:i.rtai 
I'Xii'fdh  (hi  limitation  (h  . 


ChUtj,  AS.', 


Beuffit  if 
Moui'iti'- 


li'njht't  of  the  iyiirrtif  iig(ii»»l  tkr  (^rtdiior 

As  u  pt-nt-ral  pioposition  a  snr.'ly  cannot  as  against  thr  pni  irii 
inditor  avail  himself  of  difenn-s  which  iho  principal  dclMfn  r..u!i 
not  hiniM  If  fii't  up  /■',  but  a  HurotN  may  claim  as  u  multci  of  n:M 
hiHificimK  .<■(-  ■  ''huim  r;  U'-i'mi,  or  tbe  privitci;''  by  win.  li  ,1 
ftuntv  can,  upon  paying  tbn  creditor,  niiuirr  from  him  a  ■  ■  .vw.; 
of  all  his  rights  of  nrtinn  against  the  principal  debtor  iitiil  t'.i 
I  o-fluretii »,  u  iicci-Hsury  ■*i'(|Ui'nee  llowing  out  of  iho  conini  lif 
indemnity  givei  by  tbi' surety  to  the  creditor,  but  no  such  pii\iLi; 
ri-Rultft  from  a  payment  on  accouut  by  the  surety.  Tin-  wUI 
debt  niUBt  be  dischargi'd  in  order  to  ontitle  the  surety  to  --taii.J  ie 
tlu'  sliocH  of  the  crwlitor;  and,  as  regards  co-sun-tics,  this  riy;hi  rtf 
anion  is  subject  to  the  '■mitatiou  that  he  must  tirsi  dcihiit  from 
ihe  amount  claimed  by  liiiu  that  proportion  of  tlic  debt  iviiidi 
he.  as  one  of  the  suretieei.  was  hound  to  pay. 

Moreover,  each  of  the  co-sureties  i.-*  liable  uulv  fur  tliiii  p-,pe 
li\c  proportional  of  the  remainder  of  the  debt  paid  by  thi'  Minty, 
conscqu 'iitly  if  tlic  payee  sued  one  of  them  oidy  it  would  Im  com 
potent  for  the  surety  ao  sued  to  insist  upon  tho  beiiclit  of  a  division 
of  the  liability  amongst  all;  and  if  one  of  the  eo-surctics  is  insol- 
vent, the  loss  is  to  bo  equally  borue,  as  well  by  him  wlio  Ins  j  ui 
Ihe  Avholc  debt  as  by  the  other  eo-sureties. 

Again,  u  surety  upon  paynieut  to  the  creditor  of  the  debt  uftht 
principal  is  entitled  to  the  benetit  of  all  securities  of  wliiihtb 

(n)   Bordtrrll    \.     f.vdnlf    '1831).    7  (,b)   ElUt    v.     Emmftnurl   (ia'6).  i 

llinir     4H9;    ''''■'•   *■■    /'"'■^*   (ISUS),  33        Kx.  Div.  157,  f.  A. 
I      J    Q    U.  4S.  ('')   Kent     v.      T.'-lnuraeux    (190J). 

O.    M.  14  K.  B.  60. 


VUT"^ 


... i-.  «i«i 


P«I!«CIFAl  tM>  SuUTi 


As  hsu  alrr-ativ  bwn  Htni<<il    ii>  , 

..j..ori.,.„,i,M,„::;;rr' ';''■""'•'■ ""• 

Uv..e„f,.m,U^„,„„U.,.,l,.l,to,..  ""   '"'""""   """'«' 

III  aJJitioii  10  liu'iii.  riifhis    1,1    r..;,;  i    i         , 

.^.».  n,..  ,,rnu.iH  u,,.„,  ,,,„„^,,,  „.,,,!- ^^ 

ntlil.  till  ,1,1,1  niiiBl  ,11  in.  I  W  ,1,„.  u,„|  „,,,]  1         ,    ,  '  '  '' 

J.i.or  in  iW.uIl  7  ,  h.c.„u8c    ;•""!'"-> "'"""-1  ■I'l'linmipaJ 

™-.  a.  i,vei,h::;n'ir:  •''''''■■'"'' ■'""''"""'■ 

imiiil  r,.„„bum.„„.,„  fr„,„      e    ,  ",""l""'-  ''  ''Bl.t  ti. 

If.  Iimvov.r,  til,.  tnJifi,,.    f,,„„  '^'^  ""-""H  tliu  oUif-ai.on. 

-Iiin,  f„.,„  ,1.  ,,,.4!:/        ,     'l^,:r;t      '"""■''  '',"'"'"' 

TMlOTO  ij  Ihu  ri'imssion  was  inudi.  ir,  r., t 

■■»1".J  kv  the  eurrtv  ,„  ,|„  ux,     „r    tl  '     •'"      '  "'""" 

":f" ■■.  i„  tii.-cebtor,  ^„z,  ™  0  ;r;;;""- ■?"""■ 

".b"biig.,i„„  wa»  .„,„p„„.,,,j  fo..  ,1  ::«;'r  "'""'• 

'i-  ^.-Uor  upo„  ,1,„  bo«  terms  he  oan  olluin";,"        *''"«"  °^ 


2  <■<>«.  !■>!.  Cm.  «b. 

T.'ii/i%;-,,''"^r';/''»»^'« 


Sifty,  .^Si 


IBS 


Tm.  Iaw  ni  SiMi'i.i.  ('oMnAiTs. 

A  guarantor  is,  however,  untitled  to  rocovor  interest  J/  inJ 
also  damages  and  eosts  frojn  the  prinr.ii>al  debtor  if  tie-  lai>, 
have  been  Hustauied  by  him  in  eon»«iHeno..  of  tlie  defanll  e|  ,!, 
principal  (r,  bnl  not  otln  nvise  (i;.  Tln>  surely  wdl  als.  i, 
deprived  v!  his  ri'sorl  to  llio  debtor  if  the  latter,  in  eonbecpie,,- .  ..I 
tlie  defiinh  i.t  tlie  surety  in  not  apprising  hira  of  the  pa.  ui.n 
has  paid  tin  creditor  a  »..'ond  lime,  but  in  sueh  cast-  tlu>  -nr  iv 
niay  call  upon  tin.  .-reditor  to  ri.j.ay  to  him  the  ainouni  U-  li»> 
recovered  from  the  principal  ilebtor  as  m y  paid  an.l  r......r] 

to  bis  use. 

Again,  by  Britiali  law,  whero  the  liability  ot  the  sunn  l,,i. 
attached 'bv  reason  of  the  default  of  th.  printipid  del.l,.,-,  •!: 
surety,  uiliu.Ml  waiting  lo  ho  sued  by  the  creditor,  may  by  ,-|i,„i- 
lion  of  law  compel  the  debtor  to  r»li..^■e  him  from  his  lialuli;- 
upon  the  ground  that  ■' whero  a  person  is  ».H-nnly  in  a  .•inlid-! 
Ihero  is  a  ioint  contract  that  the  principal  shall  indemml.  i!  . 
Bccuritv,  and  the  ground  of  wpiity  is  that  when  the  money  i- .]?, 
the  eiiuit\  arises"  (A-\  for  it  is  unreasonable  that  a  ».ii-..|v  >!,..uU 
•■always  havi'sui'li  a  cloud  bang  over  him"  (r.  Hut  a  Mir.tv!. 
not  entitled  lo  conimenw  proceedings  for  an  iudenmily  aeiiiMi 
11  future  breach  ot  contract  by  his  principal  (mV 


lligllt'  o/  Svniirs  iKJdim'l  lurh  ollur. 

t*iMr,  SSI.  liv  British  law  titer.-  is  a  right   of  contribuinin  h.u.v.i;  .„ 

bureiies,  and  ibe  fact  that  the  liability  arises  on  soparal-.  iu-i  ■:. 
uienls  affords  no  dist  inctiou  as  to  the  right  of  eontributioii  l.n»v  ■ 
the  sur.5ti..3(H  ;  and  this  right  of  cmitribution  is  touii.l.il  14.: 

general  equitable  principles  of  eijuality  of  hnrd..l 1  h,.;  li, 

therefore  when,  several  sureties  an'  bound  by  dinVrenl  ui-lr'j- 
ments  for  the  Sana'  principal  debtor  and  lb.-  sin.c  ohligali..a  tin 
are  bound  to  i.ontiibnlc  jwo  ratii  (0  ■ 

Wher..,  theretoiv,  sevi.fal   peismis  an-  >un'ti.s  lor  on.'  -am  oi 


(A)  But  v'^  fiilriiMtituwl  t'otilt-nrt 
Co,  In  n  U'ml"-''  <"'•"<>  <""'. 
1,.  R.  13  K,i.  62:1. 

(j)  fi,hn  ■-.  (VHeii.  (1804),  a  E»p. 
171. 


(i)  Slut/- 
k   M. 


,  457;  niro>i  . 
C'h.  t.02:  80f  alBo 
(1»3'2).  3  B.  k  All. 
Hr,rr.ii.  |19(ia|  2 
mfodeu  V.  rhxflri 
240. 


„m  (ISdJI.  2  11. 
.Sterl.  [  11)01  I  i 
,  i(A  V.  VomplDii 
m-.  Cimrait  v. 
[r.  Hop,  3.W; 
(1S31),   T    King 


//...■; 


T/orrf 


!1711),  I  "ilb.  Eq.  Rep   B7,  at  p. 


/rcj"'""'  ' 


nihrnti  (1872),  L.  B.   14 


lil.  :176,  at  p.  38fi. 

(0  Jtatirh'iffh  V.  Iltly,^  ^liWl.  I 
V..ni.  19U.  ..    . 

(,jf)  J.lof/d   V.    JUiiiiiiiicl-   (IS..' 
eh.  Div,  39S:  and  sefl  Coz-i-  .-  fl"' 
(1801),  6  Vi«.  ■283. 

(.1)  Mitlhri'-  V.  fnrkril  ilMS',  ^ 
Svtanst.  18S,  at  p.  102:  Pl.m,. '_ 
/0TOWa87'J).  b.  H.  7().  B.««8.b.. 
rmythoriw  v.  Siriliktirn-  (I8»?).  U 
V.....  160,  at  p.  1U3:  Sc<r1't^t  v.  C^.'- 
tun  as.W),  10  Hare,  Ii4li. 

(ol  Difitig  V.  Winchrl'^a  (iui'^' 
(1787),  1  Coi,  Ch.  Ca.  318;  '»*...•■ 
V.   llnkm,  [i8»61  2  I.1..  41s. 


!■* 


PBINCtP.lL  ANU  SlIllETV. 

;,,uev  fVBii  ehough  hv  distinct  in6tniiii..|ils,  and  „ii«  pays  mori. 
rn.  Jr.  J.iuot  part  of  tl„.  d.-l,t,  l„.  ,v«v  ,„,„p,.l  ,,o„lributioii 
H-M  ll»  o-suivtiHs,,,  Bill,  „„  ,l„.  ,,,!„>-  I,,,,,,,.  ,,|,,,,,  i|,„ 
.  i  ■  ■»  a  ■  limmd  In  ,1111,., out  iiisli-,im,nts  IVj.'  ,.,,,ml  poL-li„.i^  „r 
au,,.;  ''ti'  fro...  111,.  «„„o  p,in.;ipal,  and  lli,.  miiv.iv  oF  ,.,icl,  is  a 
M.panit<'  and  diftii.,.t  ii-,ii,v,„.ii„„,  ,|,„,.„  ;.  „„  ..jj,,,,  „|.  ,„„|,.i|,u,|„„ 
1h  tivi.L.n  tlii,ni  {7) . 

Nor  i»  u  sliri'tv  ,.:.(ifl,.d  1,1  r,.,;ov,.r  froni  hi,.  ,.o-s„r,.li,..  intiTosI 
..n  111,,  nioiit.y  paid  liy  him,  «■,.„  ih„„^h  tli,.  ,l,..hl  l'„r  nhicli  uU 
!ll,.!urrti,.s  ,v,.i.,.  iilikc.  liahl..  „„s  ,p,.,.iiiltv  ,  -,  ,l„„„,h  ,.  ronrrm 
ili..siir,.l,  ,m  a  bond  i«  i,„t  d,.p,.iv,.,l  nt  his  rif,-!.!  lu  cuiuHhntioii 
k  his  ,'o-suri.ti,'s  m,.rcly  l„«iiiiM.  lim,.  fo,.  payiii.iil  h;,,  |„„.ii 
I'ivpn  to  iiitu  at.  his  r,..,,i..sf  hv  ih,.  ,r,.,lii,,i.  nitii 
!,is  (.o-siin'tios  (a  . 

As  n'gaiils  frlr  l(,ri  ri,i,h;:-lii>:  in  .■.,iii,,i,K  , 
nil'- iippari'iitly   is  llial.   mIh'ii   ih,. 
Ii!:i,.|.  wlif.iv  iIk'  contra, -I  h  inail..,  ju 
i.r  l,v  letter 


,  th,.  pla,.,.  in  which  tin 
piirtv  tc  whom  the  ifiianiiil,,.  is  ,)nVi 
|.la,r  iviicr,'  the  contra,!  is  niiidi., 
M  mo  (.oiintry.  is  ,.onlirni..,l 


'  niivily  of 

'■•iiih.cls  ,,r  ,-niviyship.  Ihc 
p,irli..,  ,1,1  11, ,1  r,,si,|,.  in  III,, 
i  it  is,.|r,.,.|..,l  through  a).'ciit» 
■  linal  assent  is  giv,>ii  by  the 
■,.,!  is  to  b,.  (.onsideriHl  as  Ih,. 
H„;  \vh,.r,.  a  ,.onlra,|,  nimh. 
"Ib,'r  .onnli-v,  if  lli,.  ,.,inlirma- 

;,™oftheeontra,.t  is  a  ,on,lili,.n  pr ■ih-nl  in  vnliilitv,  lb. .  phi,.,. 

..{..oiiHriiiatinn  is  to  b,.  d,.,.in,.,i  the  lorii::  rmilnirhi/.  A<  a  "|.ii,.ril 
i„.I,ositioii  of  bin,  howev,.i..  appliiable  fo  all  ,.ontnielual  nbliga- 
imi-.  the  place  111  which  a  lont.ra,!  is  nnul,.  is  presinn,,!  to  b,. 
that  in  vUiicli  it  is  t.i  b,.  ,„.i-rorin..,l.  unless  il  sp,s.i|i,.allv  mentions 
1.1111  It  IS  to  be  pi.rforni,..:  in  ,soni,^  olh,.r  place,  Henc,-.  the  law 
..flli.'connlry  in  which  a  ..ontnu-t  is  iikkIc  is  ,|eei„,.d  that  hv 
wLic'li  It  ,s  ,.„tir..|v  10  h,.  gov,.rn,sl,  mil.  ss  hv  stipulation  it's 
|i..rfi,riiiaiie,.  is  to  tak,.  place  els,.wbi.re. 


i.n     l/'i.i7'.,,     V,     S.i/mniir.     h'ln, 
•■■  I.:   1   H..|,.  in  L'li:   flO. 
"I)  (■■10,-f    V,     7-..-„„,,„     (18.>,1), 
Mirn,  J;  R,is«,  i'ic. 
fill,,,,     ,.,     Trwl.vl    (l«i). 


-Mull,  .31,  ,11  ,,,  42;  s„ll,rl,l  V 
ns:K),  1   II.  ,v  ,1.   11,1. 

(.)   71„»„  V.  s(,     1)111,;,,   ||„! 
I',  ('a-i'i.  .19!!. 
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The  Law  of  Simple  Contracts. 


CHAPTEli  XVlir 


Contracts  rf.i.atin(; 


SvT.E  OP  Goons. 


Bulk  Sales  Arts. 

In  British  Columbia  it  is  roqnisit.v  iinilor  tin-  provi.<iOTS  of 
Iho  Bulk  Sales  Ac",  1I10S(/  ,  fur  llic-  puivliasor  o£  any  -^lo.'k  of 
goods,  waros  or  luoroliaiulisu  in  Inilk,  for  oasl.  or  upon  (Tcdii, 
before  paying  tlic  pri.v  or  any  part  tb.iTCof,  or  giving  any  promis- 
sory note'  or'otber  doenturiit  for  or  on  aeeount  of  tbe  piirclias. 
priec,  to  demanj  and  obtaiu  from  tlie  vendor  or  bia  nt-ent  a  slstu- 
lorv  drrlaralion  (lo  the  form  pivserilH.a  hv  llie  Ael^  setliii;™i 
the  names  of  the  eixnlilors  to  whom  the  vendor  is  indebted  at  tk- 
time  of  tlie  sale,  toRi'tlier  with  ihi-  stinis  doe,  in  respeel  nf  ti,. 
goods  thus  sold  in  bulk,  under  penalty  of  llie  Iranwieliei,  !»,'. 
deemed  fraudulent  and  void. 

A  similar  statute  uas  passed  in  Manitoba  in  in09 'm  ,  ih- 
only  material  dillereno.'  being  that  the  Aet  applies  to  n?/  .ndit^r, 
of  the  vendor  to  whom  he  is  indebted  in  sums  exceediii!?  '•i') 
And  like  provisions  are  added  to  the  Civil  Coile  of  Qm  Ijr  bv 
an  Aet  passed  in  1910  Ui\  intituled  "  An  Ael  to  ameud  tbe  Civil 
Code  respeeting  bulk  sales  of  merchandise." 

■'  Bulk  sales,"  within  the  raisehief  eontemplaled  by  the*'  .\  n. 
"  are  alienations  by  way  of  "sale  or  transfer  of  a  stoek  of  !;,»d-. 
ware,  or  nterebandise,  or  part  thereof,  out  of  the  usual  eourieo! 
business  or  trade  of  the  vendor,  or  whenever  substantially  tli- 
entire  stock-in-trade  of  the  vendor  sliall  be  sold  or  conv.Mil,  or 
whenever  an  interest  in  the  business  or  trade  of  the  vendor  i* 
sold  or  conveyed,  or  ultenipleil  to  b-  sold  oi'  e.,nvf-v,.d.  sn-li  sal', 
transfer  or  eoliveyancc"  eonslilute-  a  "  sale  in  bulk  wiilun  te 
meaning  of  the  Aet(o1. 


(0  H  Kdw.  VII.  -■. 

(m)  9  Edw.  Vll.  , 
(»)  1  Geo.  V.  f.  3 
(„)   Vor    ™«>    "1. 


(10115),   Q. 
O.   L,   I!. 


I,.*  n,  Hi 

K.   li 


K.   II.  0«;  !'■■ 
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181 


i.  Ooodi  to  incliido 


Conditional  Safes  Acts. 

fifllMAUY  OF  SRCTIONS 
wnrcs  and   mer 


3,  t^intracis  invalid  an  apfainst  aubap- 
(]uprit    purrhaacr    or     ninrt^n"BO 
uuIpss  ill  writing  duly  (llodl    " 
(2)  Hin-   rerpiptt   wfi'i     option     of 

purchase. 
f3)  Goods  dflivpred    to    trader   fr.- 

purpose  of  resaJr. 
(i)  Good*    BoM     in     till'    ordimrv 

ooursK!  of  biisineHM. 
(SI  SaioM  of  rerruin   pv>d>"  iii/irk".! 
with  name  ot  (rui-  ownvr  in- 
valid. 
,Hi:<liu'lit   error   or    iiii^dr^oriptiun 
immaterial. 


(~)  Exclu«ion   of  rollJnir-stock  «old 
to  II   r.iilway  oompany    from 

4.  St'llcr  to  pive  w»py  of  contract  to 

iinr  or  pu rchiiscr. 

5.  t  Ifrk  of  district  or  coniitv  <  oiirt  to 

keep  rcr^ird. 
li.  Iinniatfrii.l  prror  in  rrcord  not  to 

avoid  .-ffcft  of  HIiiitf, 
7.   Partirular.H  of  tlaim  on  goods  to  be 

Turnislied  on  r<>i]iic9t, 
a.   l-«:iU    rptakcn     fn     be    kopt     for 
twf-nty  days  before  rrsale. 
C~)   'Ufiuircmonts   as     to    notii-.-   of 
ri'.i:ilfi. 
il.  (Joo<is  alHxcd    to    rf.'iltv    ^ulijnct   to 
n^lita  of  ecllcr  or   l">iid-r. 


In  wrlmn  provnicos  uud  lorritorM  of  the  Doniinion,  ,„„„,.-,. 
M  ar,.  ,,u.|„,lc,l  ()„„  l„,  S„,kald,o.,,„,  X,.v  Bnu.swiot,  and 
tli.North-\\esion,  Inrrm.n™,  ,„al„to,-,  provision  l,a»  !„.,.„  ,na,h 
r«,.ool..«  the  oon,litio„al  .,h  of  gnorl,.  |„  fSask,.tH,owan  and 
,  ...\or,l,  Uert  l'™vi,K.,  ,l,e  Act  appli™  ,0  .sal,,  or  l,ail„„.„u 
.f?ooil»of  l.ovalu.  ol  S1-.  orov.T,  in  .\>,v  Bn.„s„i,k  to  STO 
:,r„vcr,  ■ivlulsl  m  th,  province,  of  n,„ario  „o  mon.tarv  liM.i',  is 
urcspnbt'd. 

The  foUowiiig   an-    the  material    provisions  of    ih.    Ontario 

SIMIlie^p,,  ivhrch,  inlrr  alia,  codifies  ll„.  law  i„  n-!„li,„i  t„  eon- 

[  tijols  of  hire-purchase: — 

2.  In  thi.  Ac.  "goods"  shall  includ,-  wares  and  menhandise. 

3.- (I    Where  possession  ,,f  poods  is  dnlivered  (o  a  purchaser  or 

.proposed  purchaser  o.  a  hirer  of  then,  in  pursuance  of  a  contract 

«b.H,  rrovrde,  thai  the  ownership  is  to  renmin  in  the  seUer  or 

i.rfor  Icr  hue  until  payment  of  the  purchase  or  co.isideration- 

»cy  orpart  ot  .t.  as  asnins.  a  suhscjuent  purchaser  or  mort- 

r.s«  ckra.n.,^  from  or  u,>der  the  purchaser,  proposed  purchaser, 

.rlaror  wuhoul  not.ce  ,u  good  faith  and  for  valuahle  eonsidcra- 

1  ■^%«A  prov.sron  shaU  he  invalid,  and  such  pur,  has,.-  or  ■.ropos.d 

^r.rd,a».T  „r  hirer  shall    be   d.^uni-d   Ih,.  owner   of   ,!,.    La' 

«  Thi  ,,,n,ra,a  is  ,.vd,.n,vd  \n  a  wriltng  s.gn,.,!  hv  the  pur- 
■  laser  or  proposcxl  purchaser  or  hirer,  or  his  agent  Mating 
'he  term,  and  ,!ondilio„s  of  the  sale  or  hiring  and 
d,scrd)ing  the  goods  s,)ld  or  lent  for  hire-;  and 


lliittv, 

Iii:iTpri>!.i- 
liiin. 

"IrlMidH," 

Cimditiiiuttl 
sale  nf  ifi«|.j„ 
iiuuiiiitpaiiifti 
by  dohvciy  tti 
bf  iiivuli.i 
a>fau;^t 

subx-q  Lieut 

Iiiin;hHser.s  cr 
in'.rtifHiffi-. 


192 

flleil  in  offli-f 
(j(  cU'tk  ■>( 
co1ult7  or 
dUtrict  I'' 111  I 


Hire  1 


Ooodrt 
detivci  rd  f "I* 


Ernr  iiiiiinne 
(ir  lifai  riptiou. 
I'Jiitty,  104. 


Till:  I.'W  OK  SlMll  F.  CilNT«ACT9. 

(V  Witlun  tPl.  cl.,V8  afl«-  II"-  .se.mtLon  of  th.  ro.marl  :,  !,,: 
,.„pv  of  il  ia  lUod  in  lU-  '■»•'■■<•  "f  ll»'  'l'-*  "'  ""■  ;'■'""> 
„r  Jirtrid  ...ui-l  vi  tlu'  .om,l.>  ...  .lisl.-ict  ii.  w„il,  .1.. 
purcliasiT,  pro|i05.'tl  |,iircliii:-.-i-  ">■  tn"'''  n'Mil'.l  :i'  t' 
linii'  of  till'  Milo  or  hiling  '■■<  ■ 
(2-  Snl.-Sfctio„  (1;  ^lwll  r.-U  u,  ll...  ra>.  -f  a  liiiv  .■■•.i;.' 
wli.TC  the  hiri'l-  i»  givi'li  an  option  lo  pi:u-lias.'. 

,3-  Wh.T,-  tllo  (!.'liv.-rv  is  mailr  to  a  ii'ail.-r  or  otlaT  |«'rs>,n  1... 
,1,,  purpos,.  of  ■vsal,.  l.y  liioi  ii.  tbo  .-ot,.-  ..f  1".^^..-  v-l'  F';; 
vision  *aU  also  as  asaiosl  l,i.  .rcUtors  h,  ,„val.d  an:l  1..  <!,»,1 
bo  df.om.,1  tli..  owoor  of  tl„.  goo.ls  onlns-  llv  provision^  ,i  t'::, 
Act  havi  Won  ooiiiplicd  witli. 

M  '  Wlior-  sncli  trnclor  or  otliir  pi-rson  roM'Us  llio  goorl-  m  ,1. 
ordinary  ,onr»o  of  Lis  bnsinos,  the  prop...rt.v  ..i  and  ouiur-ln;: 
of  ™ci;  poiKls  sl.all  pas-  lo  H.-  pMrohas.r  „ol«,ll,,ta.ul,„..  H... 
tin-  provisions  of  tliis  A.l   hav.  l»-rn  foinplnHl   withi,*  . 

(V  C'lauso  (h)  of  snb-8«'tion  ;V.  sltall  not  api-lv  to  a  .ontran 
rcspc^tins  n.aonfac-tnr..!  goods,  inolnding  pianos,  organs  or  oil.. 
mnsir-al  instrnmonts,  v>lu.'l.  at  11,0  tin,.,  possess™,  tsdohv.r.,!  I,:. 
,h,.  nam,,  and  adclrc-ss  of  tho  soUor  or  lond.-r  paint-d,  prniul 
.taioptd  or  ongrav.'d  Ihcroon,  or  plainlv  attached  th.'roto.  „..v  u  . 
contract  rcspcctine  l.ons..hold  tnrnitnro  oH,,.,-  tban  pian.w,  o,,-.,:.. 
or  other  musical  instruments  (k  , 

rEv  virtu.,  of  7  Edvv.  Vlt.  c   IT,  a  like  proviso  is  .-.latail  .i 
in'thn  Saskotcho«an  Ordinance  vcq,ecling  ..ondlltonal  sal..-/ 
,'6  .    \n  cn-or  or  inaccn.-ut  v  in  the  name  or  address  of  tl.    -U 
or  lender  Nvhi.h  does  not  mislead  shall  not  prevent  the  ,p,.H„,.K.: 
of  sub-section  (5^  (.V). 


R^ii'hoh  V.  C«r„rll  (moil).  '2 
W.  I..  R.  121.  \.<  t"  '■'•■'-'  -■  "-•'.- 
filinr  aBrcmrnt,  sec  Ml^lr,-  y.  «/».r 
(I9(l..i).  31  N.  S.  Hep.  -293,;  '■"(«"'•'■ 
V.    Mrll„„',l,l  (190li),  39  N.   "■   HT- 

*  ■(,)  I!,..-,!,.  I.v  vcadc-  le  nrdimlrj- 
,<iur«e  of  husincs,  P'-.^lr^'  'i"';^  "J 
/Inlit'i-r  V.  f:-tn  (19n3).  3f.  N.  »■ 
lloii.    1«9,    Uri-n   V.    /■•„.,)■...»    (1997). 

)L,Z,    (1«12|.    21    W     u.    R.    .«7 

'*'»»''■>■  .,    .1  .  J,- 

in)  .\s  to  aiimc  or  bailor  or  venanr 
„,i  aiatlcls,  K.c  M^'on  y.  T.i„,ly« 
(1902),  t  0.  L.  R.  •■<«■'>;  ."•■"'  "  '-' 
/,,/..  'i..c..  Co.  V.  f.,.'-  (19121,  ill 
W.  L.  n.  877  (Smk.l;  ''».r  v.  \, ■/,,./.■ 
(1902),  H  Man.  T..  U.  1"J  (ncni-TOm- 
[.iiain..v  witii  r.  iniilar  [..F.-v—e-n  m 
Manitoba  statu      .     Merely  «tampins 


on  tjio  eliattel  a  name  witli'.if  i.i.. 
in  not.  aulHcient  Mimpliioi...  ivirii  t! . 
ordinance  (ro,-i-'li«l>  /''...-  C«.  ' 
roimf/  (1910).  3  Sa.'V.  1-.  11.  ti.  '■ 
'.>'.  L.  K.  2,^0).  .\n  ac'inniitwl  T.iia" 
d.*..  not  constitute  .^iiiUfi'.Tit  wci. 
i.)ian..e  villi  tlic  .Vet  (Enr^l'yn  .V.?:..- 
Iccluriiin  Cn.  V.  Ell!  Ul-r  T'I'I*' 
,„„l  T.-l',-o,«fl>   (■'..   (19121.  It.  «■  " 

l"')-  ,    ,      , 

(J-)  Thi-.  ordiiiiu,,..- ill  ?a.l»i..li«.r 
i^  not  rotrospc'tiv...  and  thprolnri-dt^ 
net  applv  to  sales  belcrc  tlif  pa.sn: 
tiiercof  (  «io»»e  r.  .l/e-."/  ""ni  !■■ 
(1910),  3SB.k.  L.  U.  1S-.13W.I.  R 

■'■■")■  ...      I 

'»)  For  the   |iuspo<e«  .if  tiu.  * 

Motion    an   error  or   inu.'Ci.ra.v  n^ 

not  include  an  oniiwion  iTt>fr,nh\T"'- 

„, c.  .,»fi).7  Co.     .  r.'-in  fl'Wi 

1.^  !}.  V".  R.  ^Sl) 


Contracts  ttr.L\t 


>^il.r  01    (iooBs. 


IM 


m(  raet  to  Copy  ot 
vxmninn  rlW.X, 


be 

n-  fWk 


(7.^  Th.s  ,™t,o„  sl,.lJ  no.  apply  to  „  ,-„,„r„.f  f„r  th.  m1.  by  an  Honi„^,„,,k 
mcorpora.,.d  co,„pa,,y  ,o  a  .-aiUvay  ,,„„p„„  „f  „„i„„.„„7/;;  ^-M  ...U^' 
,heco„,ra.t  o,.  a  copy  of  ,t  i,  filo.l  i„  ,h..  „ffi^  „f  ,,,0  ^ro      oi  ■"°^^'°'- 

>,<rrtary  ,v,th,„  Ion  clays  trom  its  oKwitiow. 
'It  is  provided  alike  bv  siTt.  1  of  o    l-n„l',l,    M     ■     1    . 
f  Sa.k,„Hunvan.  ln09,  and  by  s.^     ,  „f    ";  ^f  i;.;'^;  r'""" 

«o  Norn,-.vst  Toni^nos,  inn.,  tbat'ii^':;;;;;;'^ : — 

h-tl„.  section  shall  e„nUi,.  suel,  .  de.senption  of  tl^o  .„ods  1, 
,abj«t  of  the  bailment  thai  the  s,u„e  niov  be  ..dil,-  .,;,  J' 
tatiwii  and  distinguished  " '•."  '"''a.  tj) 

4.  The  seller  or  lender  shall  delivor  a  eopv-  nf  lb 
liif  puirhaser  or  hirer  within   tvenn    davs  after  t'l 
**.f  and  if  after  request  ho  ne^leets  or  refuses  ,„  ,,„  so    the 
lute  n    tbe  eoimty  or  distriet  eo„r(  of  tbo  eonntv  „r  disfri  ,  in 
..*!.  (lie  purehaser  or    „rer  resided  .hen  the  eontrae,  ,va.,  n lad 
™  .  on  sunmiarv  appl.cahnn.  make  an  order  for  the  deliveiW 
^i:ch  copy.  *i*li  y  ui 

tun  .ontiaet  of  whM.l,  „  e„py  is  hied  in  his  „ineo  under  this  ■*;'"'■'■'■ 

.,...!«I  to  a  fee  of  ten  ee„,s  fur  making  the  re,,,rd  and  to  a,  fe,. 
f  111.  Hmts  for  e,erv  seareb  in  respoet  thereof. 
6  An  error  ,,f  a  elerieal  natnre  „r  in  an  immaterial  or  „o„- 
......a    par.  of  the  eon.rae,  whieh  docs  not  mislead  shall  n"t  T 

mvahda.r  .he  tiling  or  destroy  the  effect  of  i(  („  "" 

-rth-Wes,   lerri.ones,   mo.  and   by  see,.  ,i  „f  ,,    ,45  of  '" 

I  ™  ^.atnles  of  Snskatehowan.  1909,  ,bat.-  "  The  seUer  „  "' ' 
.  .W-l,all,  upon  payment  or  lender  of  the  amount  due  i,  1  pec 
=f  ^-.ch  geods  or  performance  of  the  conditions  of  the  b  ,  Jn 
^«»l  deliver  to  a,,v  person  denia.iding  it  a  mem„r.u:  ^ ™  ; 
..mn.  stating  that  his  claims  against  the  g„«ls  arc  satisfied 
Jhineniorandum  shall  thereupon  operate  to  divest  ,  1 .  S 
.     :;f  anv  further  iiitcres,  or  right  of  possession  in  ac  J   ,. 

rt  Ift       "■■  '";'•  "■""""-•""I""'  if  ---ompanied  bv  an  ai  - 
|tatof  cwut.on  of  an  attesting  witness  may  be  r.gistercd     ' 

1,!;^'',  ^'"'  "''^"'  "'■  '''"''"'■  ^'"'"  ^"'l>i"  Cvo  dav.  aft-r  th, 
I  this  Act  applies,  or  from  anv  other  person  inte- 


Efffttafcrrer 
in  roiiT  (tf 
wi.tri'it  m»l. 


.)*».„  V.  ffoorf,,.,,,   (19H,,   ,9 

'-■.  fi.  S7.;  (^laaJi,). 


{")  Comnarn     f..;^:-.j  .;.- 
(l!W),  t  W.  I,.' R.  5311! 


Particulars 
et'  'i;!!!!!  on 
peori',  to  be 
pivea  on 
^1  ritten 
requoBf, 
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tloulWH  U>  be 

KiTMk. 


Uoodi 
■'■■iiikeik  to  I 
IV  r,iiu«l  tot 
tw*-nty  il»)i 


Kiitioe  of 


T.IKl,AW0vSlMP1.i:CMNrRArTS. 

■     1  f    ill.,    'iiiioimt    n'maining  <lu'    ti' 

re^tod,  furnish    par,.<.„l».>    ""   \;    '™'a.,t„„i,  ho  .hall  inn.r. 

n,a,-y  ConvieUone  Act  ^_^_^^^_  ^__^^|^.^^,  „,^  ,,„^„„^. 

Bl,aJ  giv-  •  '■'■'""'.,„„  if  tlu.  iufc-mano,.  is  givx'..  b,  r  ,,.- 

jtrrtr:::-"--^ -->---' - = 

8  Jr   Whor.  th.  .oU.r  or  lo.ulnr  rctak.;-   I-— "      '' 
■  ,     for  brcn,.!.  of  c'on.litio,.  lu-  .hull  ,vt,u.,   Ihon,   fo,   ,« :„> 

;:*.   purchaser  or  hirer  or  his  ,ueoc«or  rn  ,ntero,t  «?  . 


(,,  A  breach  of  thi,  pr„vi»  ihrow.      ^"J^,;!"";/ "y^^  'flSI  li 

.  »lo  before  the  oHlu^ion  of  '"'"W  B,jrfv™»"  v.  JinM".""  {!»«'. 

^,)  A»  to  .g,«n,™t.  m  oa»,  of  J,«  '"}  ;„^,^,.„rf-.  O,.  v.  J/H;...,-  (««;: 

7  0    L.  B.  591  (WPonpful  "I-""'"'.;,,  J"!,  .hit  »  vendor  petakinR  p).<..».  ai 

°Uo,.    thormt   re...H  m  "  'I'f'  '  ",>    „\    ,2  \v.  I,.  K.  379:   r,--.  v.  B" 
(1901).  33  N.  S-.H'P-  ?;■'    !■";;,;;■      v.   HVW^Mh/J   (1911).  4  ».»*■  ''  ,» 

rul«  in  pa«e  «*  J***' ^'V^iMS'lTen-ZL.  B.  78- 


Contracts  npi.Trw  rn  tf,i;  Sv,,,;  of  Go 


I9« 


ra    Th.  not,.e  ,h„I|  ,„.  ,,„.,rt  p.„„,„.„,.        „  „^  ,^j 

or  hTor  cr  h„  »u.o™«„.  i„  ,„,„,.,  „^  |„.^,  ,,,,^  P       '"- 

,.1,.,  ,  .  nmy  1,.  .onf  hyr..g.-,f,.,..,i  „„.f  .,t  ,,,,^  „„,,„  j^,/;  f    , 
the  ™lo,  a,  ,lr,.,.,l  ,„  M,n  p„„.l,„,„  „  h;,,,  „  ,,,„  ,„";,!,    " 

rln  Soskofrhowiin  it   i,  ,.„a,,t„l  1,,    8„,,    s  „f  ,.     14-,     p  „ 

n,,.,    ,0  ,opos„e,    ,„  ,„..  poM  „,r,o,.  at  I™„,  t.,„  ,| „,  h„ ^ 
lime  wiiei,  tl>o  m„1  right  days  ,viU  rhp^n  "  (,,^  ] 

(4-  The  notko  may  h.  «iv,.„  ,)„n,„  ,h,.  tw',.,,,,.  ,,av.  ,„.„-  T ,„. 

(5^  This  sorlioii   shuU  iinr,|v  nntv;  1,  i...  r 

"  "f  itiiMMn-fion 

9.  Where  the  g„od.s  have  b.  eii  oKixed  to  ri  altv  thev  sh.,!!  ,.        ■ 
>«hi,«  to  the  riRhl,  „f  ,1,0  ...ller  or  h.,„h.  ,      ^  "''"  '"™"°  f'»«l.affl..-l 

More  he-n.  ,0  „,h..e.l,  hut  the  owner  of  ..eh  rcltv,  or  a„v  p         tt^'Y 
;l..sor   or  any  n.ortg,,.,,,  or  other  ineutuhra,,,,.  ,|,„reof  Zl  '*'■'■ 
Mve  the  nsht  as  against  the  seUer  or  1,.„,1.,.  ,  '™'>"- 

rlaim,„,,hro,„hor„„derh,„,        ,    ■"        t:."''  ""'""  "■'"'•'"■ 

'  (he  amount  owing  „„  them  "         """"  '"''""'" 

M  not  aeee,h.  to  the  realty  so  as  ,„  ,„„,,„„  „  p„„  ,|,„,„„;;™°'' 

Pmim-inl  Statute.,  mncerninq  the  S„l,'  of  Good* 
-rtain  modilieations  '  '"""  "''"''"^'  «"h 

'■  "'''"  '"'■"'  -  -'"   '-'-   '-H.  -,-.ordln,  ,„  .he  M„.,.,„„„. 

(,)  ,      J  Cliitiy,  Uti. 

13  (2) 


ISA 


Thk  I.a"-  of  Simpi  I  CoNTKAcrs. 

,™b.  of  tho  n,a,-k,.|,  tl,o  bu.v.r  ...  r,".    •*  a  ^-ocl  .it'.,  to  Hu  s '."L. 
St..,.v..V,un,go„af„iU.un,.»r. M. 

ddVi-l  or  vvuluonill.' nil  11.0  1'"""^ ''"""'"'■',  ,     .       ,     ,, 

(2    SM.,  .n  .1"^  »."ti""  '!"'"  "«"■'  "'"■  '"^'  '■■■'"""''  "■'    '' 

Httlo  ot  horses. 

In  th,.  provin,-..  of  Owtariu  tl,.'  connnorrial  lav.  r..,p...M,Yl. 

»„1    of  g,'»U  .«  Mill  ll-.K.n„tiu,.  .n.1  „M™a,h..a,  .Iv  ™i,„„o,:    .. 

:1,U  1»  -lu.  p.-i.u-l  S.a.,,,.  of   Kn,,,,K,,..  1......U  ..-1- 

,„  the  dixMdntion  of  inatlc.'"  in  l'"K''t;™ 

It  «  ..na-ted  bv  «ot.  '2  (P  of  tho  l>.o,v.,-..v  a..d  Lu.     ,ij,. 

F,Manl  a.  th"  Mood  oa  Ih.  loth  day  ot  Ooloh  i,  !<.•-.  .H, 

'i::;::'h:^t:'^::::;:a.a;a,;::r:.:::f;-t 
:t:;^t;::;^.or,h.i;,..;d,w..o«d,»,.^ 

foTO  of  la«    in  Ontario,  or  by  an>    A.I    .1  ",',,,.. „^.,  ,, 

Upoc-r  Canada,  or  of  tho  provinoo  of  Canada  or  o£  Ih,  |m,> 
Oniario,  «t,U  having  th,-  foR-o  of  lavv  m  Ontario. 

In  N™    Brnn^i^k  and  Prin.o   Kdvvard  Islan.l  th,.  „.,„„„„ 

law  of  England,  as    .nodUhd    by    In.p.rrd.  Donm.ion  ,„  ,„„ 

",.]"    l,:,i' a.ion,  gcvorn.  th.  law  rolati,nC  to  .ho  .ah-  ol  p,,,l. 

n  n.'.rlv  all  .ho  pruvinoo»  and  lorritoru..  .n  wh.oh  Iho  !»■.,  i. 

„,„:,;.  applioat.on  of  tho  rta.u.o  is  linntod  to  oon.raH.  « 

lo  of  ,««!»  of  tho  valuo  of  lifty  dollars  and  upwa    -.    . 

„  h    xoopt,on»  thoreto  boing  (a.  N-t  Soot.a,  ,n  whul,  .1.  .V, 

VI,  ,«..  6(1    that;  ■  -\.  ountraol  for  ih-  «.lo  of  aav  ...."J" 

::fTi;:dc^ot[i"--'-'p-'-''-''^'V'r'''-'r°''* 

,  .    rtion  nnlo,s  tbo  bnvor  .shall  ...xvp.  par,  ol  .!..■  goorl-  -o  .- 
.  nd  aotuallv  rrooiv  .ho  sanw,  or  givo  ,o,notlung  .n  ,arn,..  .» 
i     1      oontrao,,  or  ,n   part   paynn..,.  or  unlo.s  sona.  ,,ou  . 

Brnn^vvu.k.    vln.,.n    ,  .    P  .  ^^^^^^  ^^  ^^^^,  ^^.„„,, 

^""t  "r      r  r  .h^    i     0    S4..  or  np,vard,  .hall  bo  good  ank- 

rt^::o:;;,'t.!r;«.°v^r.>^tof\ho  goods  so »,.... 

„n,o,hn,g  in  oan,o..  to  b,nd  tho  bar.ain.  or  ■"!;'-     ':;■ 
::l:rl:ri!l-'..'uallvno,dcorr™dytordo.ivory,. 


(n)  Note  Statut^  of  F'mU  (Ont.). 


(r)  t'om.  statutes  f*f 
i-irk,  1903,  c.   140. 


C0NTRiC■l^   RkLATlNI;    lo    IHK   Sai.k   OF  OooDS 

m  mtoi.drd  („  \,v  mud,.  ,„■  dplivored  or  Imth  hi  «om,.  (uUu:,  nn... 
or  not. 
In  Ontuno.  i„  ,,..■.,.  „r  ,„l,.  „f     lulu.r  ^„,M,.    ii  ,.  ,,„,vi,l,d  bv  c  ,.,v 

"'■ '-  "f "'"  '^"" "'  i''™'"'"-  mi-J  CO.  ii.ut  ti...  |.r„v ,■,„■„„« ,;( •^:--V^ 

thf  All  shall  ,-.u,.rKl  l„  .ill  coi>i™.|,  for  ih,.  ,„1,.  „f  ^,„,|,  i„  |,^ 
iltlivwd  at  II  fuliirc  um,.  «|u.n  tli.-  vnlii,.  „r  .|„,  „,„„|,  ;,  ^(jq 
dU'l  Lpnurdrt  ;_*;). 

TI..  prnvieioMH  ol'  t\u-  Sal.-  ni  1m,..1>  A.  i  ;  .,,  ,,,,1  I.Jmv  a,v 
p.udi.a  ly  Hl..,h,.al  uitJ.  tliom.  ul'  ,1,.  .iL.t  ,„ovin.v«  a.ul  tcrn- 
ron.^  of  th.  Doiu.ni.m  i„  whirl,  lUr  h.«  ..Inlinj^  lu  thr  8ai<'  of 
eoucis  litis  liccii  roililir^l.  auil  mv  a-  TuOow-*: 

'Wr    of    a„<Hts     Art^     1«<J8. 
>l  ,\ni  AltV    OK  Ni:iT[0\.S. 


2.  ]'iU>rprptatiuti. 

3.  Di'tinitiofi  of  cunhMi  t  uf  >a|i', 

1.  Rule*  OA  faj  cupitii.v  Ut  biiv  in' 
wll,  d'roviitH'!*  'in  i-n^vn  of 
iiiiiK.rity,  iiii'iitdl  iiiciijm.'itv  uiij 
frunkciiiiws.) 

j.  l''.)rinalitir«   of   Kir   Mnitrml. 

■i  A|.lili.)ttioii  (jf  ll„.  Art  lu  i:,U-, 
or  a  <-<Tti>iii  uirioiint. 

r.  l'imtr.ii'(  muv  n'liiti'  to  i'\i-titiir  in- 
future  ^IKKld. 

^  c'.ii]*ract  yf  mU'  in  <:i-f>  wIhti. 
irijodit  havf  pcrUlit'd. 

M  {'untruil  in  i-it-iouf  ^[tniU  iicijsliinif 
hc'fure  hjIc  fmt  iitt4-r  airrwm.'ii't 
to  spII, 

10.  iiuU'sa»t«a>ri'rtiiinmf-,if  of  priiT. 

11.  .^^«■nl.■nt.^  to  *v\]  i,'tKKl^  al  v.iltiii- 

tion. 

12.  Slipulutioriit  us  to  time. 

!3,  Wbcn  PonditioLS  jirr-  (o  (>.■  trr,i(.<<i 

:h  wurrantipa. 
II.  Implii^d  uii(lt-rt:ikii|N-t  itiitl  ^vmrin 

tic-  liv  wllcr. 
15,  Imptit?^     w.irrait(y     in     -ulr     l.\ 

di'scriiition, 
|t>.  IniplicHi    nomliliotis    a-    r..   .ju^ditv 

ami  UtiinHM. 
17.  ImpiiKl     nonditi'nis     i.n     .suli-     by 

!uuuplo. 


/(ff^pr  ritd  Srllv,-. 
U.  (.Joods  must  be  aacertaiiied. 
It.  IntJiHtion     irovcrnH     piHiinu     i.f 

property. 
Vi.  BuIpj  for  iwL-erUuninH'  intciition, 
21.  Efftvt  of  reueri'ation  of  riiirht  of 
di.'^posfti. 
\l]  Goods  sliipppd  by  bill  of  Ijulinw 
^^)  I'.ffoLlof  draft  IjoiiikTiittHi-bcd  t< 
tiill  of  lading'. 


■12.   Ki.k     ,.:..a      i....,.-     ,M......     «,H, 

-rf,   .Salf  by  ,;  person  othrr  tliaii  own,  i . 

-1.   I.lt.'.t  o!  -ah-  uiid.T  vi.i.;ab!..  titir 

-1,    l.fff,  r  ot  seller  or  bm,r  lontinu- 

inj<  III  po^-t^^.ioi,  of  ^"ood^  aftf,!- 


diKiri   .)f     bnyiT  und 


■lu.  Co-r-bUii 

«(>Jh-r. 
■l'<.   I'avm.-.if    for  ^k^^^   and   deiivcpy 

iir  jTood^  coii.uprpiit  coiiditioiM, 
J«.   Kiiln.<  iu  to  dilivppy, 
•ifl,   Hfti-ct     of      delivprv     oi       wroiiir 

(juaiititv. 
3U.   {n^itiilnii/nt  dclivi-rit*M 

31.  lirlivoiy  to  c-arrior. 

32.  Hull-  H^  to  li.Hlt  wlirrt-  ^.oodr.  art-  Ui 

be  dt-livorf  d  nt  tliitant  place. 

33.  liuvtT:^   riffht     to   examme  yood. 

hoforL'  aneptamv. 

34.  .U  to  what  will  (■on.stitut.'  uiwnt- 

ancc.  ' 

M.    Iliiynr    not    Ix.nud    to    roturii    re- 

J/'cti'd  fjuods. 
3(i,   Liability   of   buvfr    iirjrkctiiuf  or 

retusiji^  to  Hficpt  delivopy. 


Rights  of  Unpaid  Seller. 
37.  Lk'Hnitioii  of  unpaid  «*llvr 
3H.  Homoditw  of  unpaid  mWbt'. 

39.  l-ien  of  unpaid  sellLT. 

40.  I  u-n  in  euws  of  part  delivery. 

41.  loriaination   ot   lien. 
VI.  Itigbt  of  stoppaffp   /,.   f,,...^itu. 
43.   IJnnition  and  termination  of  th-' 

transit, 

t"       4,V   KHcji-t  oiirifrbt  of  nnpuid  wlk-r  of 
rtub-..ialc  or  pli^^e  by  buyer. 


rf)  3  J:  4  tJoo.  V    c.  27  (OntO-  v.   Slia.cr  ^m\u  1  0    J      R     in? 


lll.N 


Chitty, 


Interim 
tini.of  t 


TiiF.  Law  ok  Simplk  CosTmcTS. 

/titM''A    "/    t'oii'rtirt      ffrmrrfw-'    ft 

B.lur«.  i    HO.  S|...l»r   portornian™  "'  ""'I'-"' 

«r«ie»  ■>/  ronlmt-l'i-mrilir.  ol  5,     |i,.,„irfy  for  bniu  h  ot  i^inltn.  I 

■'','"'■'■,  aa,   lUTOVtry   ..t   inl<T.>.t   «n.l   -I - 

47.  Action  (of  111''  Pf''"^-  iLiimiK.-*  for  lirt'H.li  of  "Mitii 
U)  lti«lil  <"  iiit*T»*t.  j              ^„  (HTtiiin  fiww*. 

48.  DiimiHP'*  f'T  »oii-'i''''"t't«"'« 
CJ)  MvMUre  o(  duiiiatlLit. 

hil'ipritiiliiiii. 

IXtlUil'lti-  1         .       tV- 

1:  •Acliu,,     „,.lu,l,.  >."H,lml.,.m  uaa»t-utl. 
'    ■■  UuN  .T  ■   ii.ia...  u  !...>..„  ;>  ho  lin.v>.  or  ugivus  lo  buy  x-^i 
■C.ntimt  of  .nl.  ■    io'loJ""  ■•"'  "P"""''"'  '"  »<■"  "^  "'■' 

asaealo:  ...  ■       , 

■DrlivcTy-    im'un»  yolui,lar,%   lnii.*l.-i  "1  i."»'"»»'""  '>"" 
our  ni^rr^oli  lo  imotlirf: 

•Donnmol   of  lillr  lo  p.o,!-      lo,.  ih.    ■•.un,.. «>u-.  .. 

il  liuB  ill  till'  Failol-s  -\il»; 
■   Factors  Aft  "  ..K'an»  tlo'  Kuctoi-s  .U-t,  18<)»  (/f),  .mi  hi, 

,.„„..,.m'nt  ui.K'Mding  or  »ul,»l.l..uil  for  111"  «""''^ 
"  Faull  ■    iiiiuiis  wrmipfiil  acl  or  dofuult; 
-Futur,'    Koo,i»"    moan    Kood,    lo    i,,-    inul.ula.Ho.a    ■ 
uo.iuin'd  1.)  Il"'  M'llir  afl.r  'I"'  "i"l""B  "'  'I"'  "'"''»■ 
of  sale:  i         .1 

•■ll„u,l«'     iiicliido    iJl    'I"""''"    11'r^naliyj    otiar    i  i«  > 
tliingH  in  action  and  nio.a'y.     Tl,-  torn.  lnclnd,-s  .a,  I,  - 
„„.„1s,  industrial  growing  crop^  ;,./  ,  and  tliiii!;.-  alia.lv,! 
to  or  torining  part  of  tlio  Ja.id  wliioh  are  asra'd  to  I. 
Brv.r.'d  Ixl'orv  nail'  or  under  llio  lonlrait  of  Mile: 
'•  Propertv  •■  nieaiiH  tile  general  properly  in  goods  ...al  ml 
merely  a  facial  properly: 
(H,   "Quality  of  goods"  ineludes  their  ..ale  or  eondilio,,, 
\vi)    ■•  Sale  ■■  iiuludes  a  Inirgain  and  sale  as  yvell  as  a  sale  .Ul. 
delivery  (/>' : 


a) 

(8J 


{«,: 


(10 


,  fl)  Ucvi*ii  Suitulo!  of  Hajkuli'tii- 
wwn     19111),  f.    148.  . 

„i,.t,-t  i.er^™»i  (y.;o..v.  ''».•'.'.<  "»7j 

1    Mon.    4:1*).      ■•W'"    ''?"    ,."'"' 
within    llii"    <lnlinin»n     '/".f',';     '' 
(,•;,„,•.   (IsaSl,   18   Man.   L     11.   -")■ 

f™ct  by  the  forn,<T,  aaJ  oral  cvidcnc, 

„f  •■  .ui.Arriiinv  "■  >'*   iii""'   ■■  ^'ST^-''--'"-'- 


(I908J,  5  E.  L.  U.  5t*7).    A  ■' fut^ir. 
cron  <if  hay  is  not  witiim  tliii  dciiui- 
tinn    {Sh^rp'-   v-    -/""«^"''   U"!!'-  '" 
\\,  L.  U.  HI)  (Man.))- 

(A)  The  term  ■' suki "  i*  .^uffi.'icrt'V 
<'.imijrfli<'n-ivi-  to  cover  a  iTiitracl  of 
l,ailnK-nt  of  good^  if  tlu-  t'lmtirla  arf 
not  fco  lie  returned  in  ^pme  {lAvhr 
V.  SiMl  (IsyS),  \l  Man.  L,  U-ilJl). 
As  to  when  a  "  (■•m.sij,'Lineiit.  may 
..nn-tit.iitn  a  sale,  sr-o  Ar.nn  Sili-er  Cc 
V.   ferret   (IBSTj,  4  Mun.  L.  B.  501. 


CoNTRAtT*    Rfl.ATIN(i    TO  Till   SaLE  OF  Cloo-», 


(l:()   ■'  .Si'lliT  "  liii'allH  u  |),.|Kiin  who  »|.|Ia  m  ugnn  to  wll  i.'(>«i»: 
I  I  Spciili,    fuoil,       jrirviil  pii.ll»  iil.'Mlilii.l  unit  iiKrcil  ll|niJl 

ut  th<   liriir  u  ['Diilriiri  of  Mtlr  in  matl'  U  : 

fl-j       "  \V  lirnillt\    ■■    tlll'lltlHIHl  lifftTl'IUMlt    willl   IriVltlK  r  ttl  (fO(nill 

whii-ll  urc  iIji'  Milij.cl  of  0  loMllail  of  Nlli',  lull  i.ill.itiril 
to  the  llJaill  |jlll|io»iMif  aiiill  rolillllil,  til.'  Imarll  of  wllii  h 

n'WfK  riw  to  a  rluiiii  for  iIuimukc",  Init  not  to  u  ri^lit,  lo 
lojret  till'  (toiKlpi  mill  Iniit   lli,>  loiilriiit  an  ri'iiuiliaU^I. 

'.'  A  thing  i«  ilci'iiiiil  to  Im  ilono  "  in  );no(l  faith  "  within  llio 
niiiiinn(;of  this  Aft  when  il  i»  in  furl  .lone  li..r..Ml>,  wlotliiM-  il  hi' 
.!' li'  ii.'KiiK.'nll.v  or  not. 

:l  A  ii.'i'M.n  in  ii.'.'nii'.l  to  1..'  ii.M.lv.'iil  inllun  lli.'  ni.'iiniiif,'  of 
ilii,.  A.I  ivli.i  lilli.T  hns  I'l'dwil  to  |.ay  hi,  il.'l.is  in  ih,.  onlinar^ 
i.lilN.'of  bnsin.'sr.,  01  ..in not  puv  Iiis  .Ichts  tia  tlu'V  b.-.'oini'  .Inc. 

4  (1.i<kI»  111.'  in  11  ili'liv.'ialili'  alat.'"  within  llii>  in. 'lining  of 
il.is  Alt  wlii'ii  till')  HI.'  ill  Muh  a  Htutf  thai  tli.'  huyiT  woiilJ  nnJ.r 
ihi  luiitrail  bo  hound  to  tako  iloliviTv  of  thi'm. 


w 


i'\iii'  1.     KonMAirov  <n    rut;  ro.NiK.vii'. 
(Joiilnirf  nf  Sale. 


I     A  lOMliiul   ul'  >aJi'  uF  gooiU  ifs  a  (onliml  wlinvbv  the  Sfti«  (m.i 
inuisi'i  ris  nr  agitn-.i  to  tiun?>ft't'  the  piopiTly  in  good 
I'  for  il  nioiii'v  ruiisidt'rati(m,  I'alli'd  tlif  [Jiice  {Ic 


LllLTcIliay   Cbitty.426. 
no  li  I'nn'riu't  ot  niIl-  IjcIui-oii  oiiu  jwrl  owiur  luid  unotlnT. 

;!   A  L'tintract  ol"  sali'  nmv  bo  ubsoliilf  or  ttmditioiml  (I). 

!;);  WliiTc  undi'i-  u  conlniri  of  sain  ihc  j>iop(Tty  in  the  goods  in 
iraiisiViTf-d  from  tbi>  aclJer  to  tbe  buvcr  ihr  uontrait  is  called  a 
•;il. ;  biU  wlu'ic  the  Iiuiisl'er  of  the  i»ro|M'rt,v  in  )br  goods  is  to  take 
piatv  at  II  fiiltirr  lime  or  subjci't  to  some  condition  theivaCtor  to 
Im' fiiUillrd  tbc  contnicf  is  called  an  ngrci'iueiit  to  sell. 

'4  An  agreement  to  sell  becomes  a  sal  •  ulieri  (be  time  clapsw 
Ml  till'  eoiulitious  aie  fultilled  subjixit  to  whieb  the  pio|>L'i'tv  in 
ih  goods  is  to  be  transferred. 


[i)  it  is  Fraud  in  u  vendor  to  supply 
;ix)d<  oiliiT  ttiiiii  titoso  idt'ntififH  and 
at-reei'  on  at  tln^  time  of  tlio  niukin^ 
if  thj  contract  of  pjiIp  {IVnHnca  v. 
liamrlf  (190-i),  3  O.  VV.  R.  640). 

U)  Id  ordor  that  a  contract  of  nulf 
[iDd  purcha^o  may  be  bindinf^,  it  munt 
be  I'liOiiensiiul,  that  \»,  tli«  partiett 
tbiTPt*]  miwt  bp  uri  itti'm  {tip/ifii- 
hf -mrr  \.  Prack.iuin  (1902),  XXXII. 
3.  C.  R.  G99;  FrmI,  Wooti  S;  Co.  v, 
\Aix>wte  (1905),  Q.  R.  14  K.  D.  320). 
i'lit  a  unilatprfil  nfTfr  cither  to  buy 
^■f  !■>  ic!!  IB  biiidiuj  ujioii  thu   piircy 


who  makes  it  if  acirept*^  without 
qualification  or  delay  {Tlrorrt  v 
Mvrccj  (ltt«5),  (i.  R.  27  S.  C.  15(1). 
(0  When  a  letter  written  by  u  pro- 
HlHK-tivR  purchater  reiiuires  a  reply 
from  the  vendor  us  a  eondition  pre- 
eedcnt  to  forwardinjr  the  (foods  it  i" 
not  a  eoneludcd  eontrnt't,  but  merely 
an  offer  {MrrhaHinil  Kqiiiprnvnt  Co. 
V.  hullv,-  (1912),  13  (iue.  P.  H.  410). 
And  in  «ueh  eaw  the  .lale  i.a  coneludoi) 
itt  tho  domicile  of  the  buver  (LyaU 
V.  lotif/nn  Ihntit  Jf'a,l:^  to.  (1911), 
Q.  K.  40  ij.  C.  G3l$J. 


1.1.'       "i 


;^00 


Tkx  Law  or  SiMPtc  Contract*. 


Cbitiy,  iJo. 


4.  ('u|«ii'ii^  h^  tiin  imkI  i«'ll  m  CfKulalud  by  the  KLiH-nil  ia^ 
(■(tmxrriinR    Mi|W'n'     lo    (uritKut,    and    Ic    li-ftiidfiT   iiriH    a.  ,1^:1, 

JllOpi'ltjk  . 

Prtiviilrtl  llmt  \\Ui-r>  ii<r."ciirjcn  ait  Mild  and  di-liMTt-d  'i  i, 
iiifaut,  oi'  minor  >it  \  or  to  a  prixm  who  hv  wnauit  «»f  iii.i,tu 
iiira[miit\  <ir  dniiiki'iuifch  is  iiirompttPiit  to  nmti-uit,  lu'  iiiii'i  j.„> 
a  ri'usoiiulilL'  |)i'ii>-  thri'.foi . 

Ni-(i>Mirii  h  ill  lliiH  M(tiiiii  iii>  an  gtMid-  Miiitntiln  to  flif  ruinlil. 
in  life  of  BUih  iiifuiit  ur  miimr  tu-  utlnr  imtuuij,  and  to  liif  a  tu, 
nijiiircnu-iitM  ut  tlu'  lim';  of  tiic  »uK'  uiiJ  drlivrcv. 


Chitty.  42fi. 


{''nrmtilifi' 


3.    Sub,!'''!    lu    ill'-    1>1 


-  of  ilii"   Alt 


ikI  of 


li.ll    ilrlKlU', 


iiruLl  of  n«lf  mu'.  I:    iitadv  ill  writing  (I'ititii  v.v\ 


..!■  without  m;il  .  (U'  l\v  word  of  nioulli.  oi'  parllv  in  wriiiiiL;  ml 
[mrllv  ^!^■  \M*rd  nf  niniitli,  or  iim.v  ii.-  iuiplird  from  tin-  roiiduM  -i 
t!i.'  [mrlicB. 

I'ruvidi'd  tliul  uoliuiu;  in  I  III:. -v  rt  loi 


i]'[)un!l  loii! 


6.-(l. 


uiilnui   foi  il. 


-iiiiO  ur  iummdp  hhuli    not    lif  rnfurccii 


l>U\) 


.l.alJ  , 


<  [il  purl  of  till'  goodb 


iilV.vi  tlii'U 


■aU  of  111!    ^,dll 


Lidc    liv  uttioii  OH 
.old.  and  aduailv 


unu'tluni;  iit 


urnr'st  to  hind  th<'  i-cmn 


|Kirt  iiuviii.  ill,  or  uiiU'sH  sunn'  note  or  nwiiioruiidinn  in  *vii 
till-  Louli-iu!   hi'  uitidi'  and  Higiit-ii  1)\   tli"  jmrls    to  hr  rli;it 


his  ag'iil  in 


that  liL'Imlf  \i\'' 
of  Ihi 


notwitliMaiidint,'  1 
sotno  fiilnrf  tiin 


hai  ih- 


'limn  ;iiiid\   lo  i\t'r>' 


^w'h 


imU  lllilV  ht'  iDti'lldotl  lo  he  di'liVLT'  1  ;i 


in'   not   at    i!h'  tii 


III'   KUrll    roiitr.n  L 


uluulh'  niiidr,  [jnu'iirni,  or  provid-d,  oi'  lit  or  rrady  for  di  liv.  iv, 
>r  .sonii'  aft  nia.v  I'C  n^iuisitc  for  the  loiiking  or  coinpU'ting  liuTwil', 


nndi'; 


•  tit  for  dclivcrv. 


(in)  Am  to  wiiat  lonntitutf' nct'fii.iriM,  «(••■  .linkinx  v,  'Cry  [IH81).  It 
N.  .S.  Itcp.  i'.n. 

{h)  AtlhiiiiKl'  writing  is  c-M-iiti:!!  Oi  pn.w  .1  tuuirnit  for  tiii>  «.!.■  nf  irii-ii. 
i'Xi-tT<iiiiir  S5(l  il)  Milne,  iiiirol  evidcin'i-  of  the  a'"'i'pt:ini-o  of  thf  finiliM't  «n<! 
.1.  livery  of  thf  ^^.wd^  U  a,lmU-.ibl.'  Ufafk  v.  rh'».r^  (.lyOl),  tj.  H.  2.)  S,  C 
IHit)-  *N»>r  U  aiiv  fiJi-vinl  or  formal  iifivi'taiifc  m-oessary,  a  sii.ijilr  iiu'nui- 
raiidum  nigmti  hy  thf  jiarty  In  bf  rli!ir;(wl  will  siililce  (.»/<-//.■'■'■  v.  ,l/if'^"t'' 
(IBOl),  (J.  K.  U  K,  H.  7-lj.  liiit  if  th-  in-itrunieiit  hIiow.h  that  it  ua*  lucjul 
to  I'^mtiiiii  the  wliule  hargulii  bi'twi-cii  tin'  parties,  no  extriii.tic  Pviiioti'O  will 
Iw  lulmiMi-ci  to  illtrfKlilrc  it  i.tiii  wliii'li  d.K'*  iiul  uppcur  llicrriii  (/,■;"//■*  t 
l.'irt-ii  i,\b&\,.  17  r.  II.  N.  S.  57S  fun  Knuli^h  ra^ri.  dif.Miv-i'd  in  »''-'■■  ^ 
}Vi„dKor  tt„iw!.>i  r>..  (]3n0),  33  \.  S.  llcp.  iit  p.  39;  S.  C.  in  X.\.Xi 
8.  {.".  11.  3H1;  wt-  al«o  T'-A^-r  v.  iM/H  (1»U0).  5  Terr.  L.  II.  1).  The 
I'^i^-tfiK-   'if  n  I'Otilntit   ill  wiiliiiif  l^u^i   U  itlU'irwl  at   the  inatitution  "t  the 


I  nt.  ii,\i.r.  lit    (*ito08 

■MiM  r  aiim  iiM\  u.'l  in  ri'Iuti,,,,  lo  I  I,.  ao<i.l.  «1,;  .h 
..op,.,..    ,„  ,„.,..„n,„n.,.,.  of  ,|,„  ,„„„.,,  „,.  „,„(„, ''"^"        •" 


JOl 


7.-1     'I'llc  g,  u,l»  «.|,|,.||  f, 


■'^i'''i'rl-,„„tl,r„l  Coiifn 


lir  i  ilhc 


I,  gOiKjr:   to    1)1'    liiUliuf 


'lltlijlg  Ki«»l», 


',■,11  till.  »uljj|.,.|  of  ,1  , 


:.(! 


mukiti^'  of  ttit 

.»   Till',,.  Ilia 
..f  »hk.|i  liv  III, 


'u..,il,iil  ( 
"'  ot'  sal..,  Ill  III 


[HHsi.^..,!    hv  111, 


olllrarl  of  mil,.  l!„.,ii,|,„. 


'■■|Uir,.|i  by  till 


wlliT  11  ft,.]-  Ih. 


t'llllTB  |f,H,H» 

Chltly,  *37. 


I"  .V,l  ™l|,.J  "flitl,r,.^ooJ, 


V  nut  1 


ii'll..,.  cl. 


iu|,p,.|i. 


ilrii,.tfortli,.^li,„f^„^|, 
.{"'.nds  upon 


u  lonliiijfi.n,  y  nliiili 


iH'Qffjillsitioii 


3   Whw..  I, 


y  II  ■•■iitruct  of  khI,.  Ill,,  , 
liiMoiilrui'l 


^liKlit  nail'  of  fiiiui,.  goods,  tl, 
■'-.  H'U  tile  goodi 


As  ii.j{ui,l«  III,.  ,|,.| 


1  imlv.rwil  III!,,  iliui   „| 


.ii.ii'.  0,1 ,1  fill  lire  (lu 
iirmjij. 


Ki'lV  of  fiiliiii.  . 
li,.|i.  In 


"""■  li'iipoils  u,  ,.|f,.,i  „ 
jpi.lilt,.»a-  uri  iigi.,.f.|ii,.„t 

'"t  l...  1,11,1  ilowii 


iigr,  i.iiiiiil  nil  „,,, 


,o  In 


ii'imlmiii^iiU.broiigli,  f,,,,|,,,,,,,,,^|.,l^ 


■111  till  llwiluv  for  doing  th,.  i,,t  I; 


iiiM  I'Dnlraft  to  exo,- 
inuiii  li Tin,  aiiil  In.f, 
thi.  ^aiiif.  h'tin,  I„.  iimv  bo 


It'll  ^,. 
fol-i'  tloil  ,1,1 


I  und  f 


■d,     Tl: 


lia.  if  I 


loiii  a  fiiliii-,.  ,i„v  fur 


'.'■ul..'.  a  I, 


■a*,  to  aiiotli,.,.  foi 


'rst, . 


,  if 


""""■'J''""b  »i.-'dfo,bi-,.„iii„|,ii 


<  fuluri.  day.  uiid  bof 


u  ,1111,1  coiiti.act  ,0  »,.U  and  ,Il.1 


jniitlitT.  ii,. 


I'l.Tjn  null  whom  lio  li 


;'or,.  th,.  day  bo  soils  a,i,l  ib.| 


Sllfcili,.   f-,j„J, 


'  iliiiliidiati.h   liublo  to 


iv,.|»  till 


And, 


'  li«lit  of 


i"8,  (.oiuructoil  f(l 


an  aclio,!  at  tin 


"uit  of  till 


mlioii  ill  surli  and 


'«'ll  anil  il,'|iv(.|.  1 1 


biH.I  U|KU.  tho  -.oiiiij  ibat  vvlii.ro  tl, 


iigiial,.  casfB 


li'.ta 
1.1  appai-oiilly 


i|.'.,iai'iitu,.|.  dale,  il 


I   I'eOo., 
'iifl.  duriiii?  tl 


liei'o  is  in  I  Ik 


partios  by  tlio 


igtli,.  inti.|T,i,ingp(.|ioJ,„.ii| 


"'•■■n  IS  a  ooiitraH  to  do  an  a,'l 

"■i'>intiini..a|.,.lalion,.ui,stit„tod 

.tdiy   piuniisi. 


ooiitlut.t,  and  tiny  implj 


,1b  othci   by  doiji 
N'i.verllic.|e»s. 
iipuii  tl. 


ig  anything   inmnsii 


111',- Mill  pn.judi,.ial|yafl,,..| 


11"  pally  »bo  a,!i.ks  t 


gi.noral  propoail  ion  of  law 


i»li'nt    with   that    iidali. 


'mvaliif  ihi-  tiino  .^lionl 


oni'onn 


pnlal,,l  tho,.. 


It  is  i„cu„,bont 
I  lontra,.,  to  wait  niilil  ib,, 


T-N'lia,  dnii.  tb..  otbi-r  jiarty  to  , 


'in  in  Older 


ivli.th, 


'nmsm,mlp;:  „«   it    i,  ,vitl 


'»?'■':''""■"'  «ill  fnllil  |ij„ 
V  Ibat 


iiin    tho  hnnnik  of   pos,ibiIii 


'  .!■  to  »li,ii  .i.runi,  ,i,i„i.i„ri„| 
I  ,"  w^ry  to  ,ho  rc«i,u  lion  of  tl,c. 
I  '•'",•  into  |««»o«i„„_tlio„j|,   ,^. 

JflK-^lo  not  amount  lo  a,.t„ttt  rwvii.t. 


(/J)    Op,„„/„.,,„  llr.,rJ.  „„„       J 


i 
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whioli  liiivf 
ni'ri»-lied. 


(loodft 
ppriMhinjf 

U'forc  salt- 
but  ftfttv 
iijircpiiiput  ti 

Mil. 


Chitty,  I 'S. 


.Vffrtiiiieiil 
tn  M>H  lit 

vrtlimtiuii. 


him 


■i.iii,; 


.,  itii'i 


Stipiilati"! 
as  to  tiiu'^ 
Chilli .  4^ 


The  Law  of  Simple  Contracts. 
tho  defaulting  contractor  at  thn  eleventh  hour  might  repent 

plaintifi  nt  the  ai>pouaod  tiim.l 

g    Where  then-  k  u  eonl.ae.    for    the  sde   ot    si-.oil,e    ^ 

a,  the  tinu.  «hen  the  contract  ,s  n>ade,  the  contraet  ,«  vo,U. 
9    Where    there    i.  an  a<,n-ee,nent  to  «eU  «,.>cilic  gocxls 
..btcuentlv  the  .o«K  wUhont  any    fault  o;     '.^   P-     ;; 
.eUer  or  buyer,  perish  b,-fore  tlie  rt»k  pa.v*.  to  the  huM,. 
'   agreement  is  thereby  avoiaed. 

The  Price. 

10 -d;  The  pr>ee  ,u  a  eontra^t  of  ..V-  may  bo  H..Hi  bv  ,h, 
..  eo„";et    or  nmv  he  left  to  be  lU.J  in  n.annor  thereby  ap,,,   ,r 

eireumstaneea  of  each  partu.ular  case((j:. 

U  _,  1  .  Where  ther..  i»  an  agreement  to  seU  goods  <m  .l.H.n.. 

must  pav  a  reasonable  price  therelor. 

(2)  \Miere  sucl,   third    party  is  prcv..nled   f.om   niaku,    l„ 

H    ,     V  the  fault  of   the  seller  or  buyer,  the  partv  not . 

;r :;u,:^-- action  for  damage,  agamst. he  P..V. 

fault . 

Cnnditims  and  \\(tnaii.lifis. 

\2(i     Uidess  a  ditlerent   intention  appears  f ron.  Ilie  I'n.,.- 

,,nh:eontrae.,s..pnla.n,nsasU,.in.^^p.^"-;2::t:: 
to  be  of  the   essence  of  a  contract  ot  sale  {r 


i„)  Mop  a»  to  "market  pri™"  »t 
.\orlhr,i,  furl  r...  i  I'JOd),  1  »  ■  I-  "• 
"(ifH.rf6«r<  ..  Stewart  (1903), 
Q.  U.  '24  ».  <•'■   1"      Damugtra  c»n  bo 


riHoviTr-J  tor  "  brmicli  of  »»"•»•! 
altho,,,!,  purcliM-  pri.'i' I'i"  »' >" 
,,aid  in  lull  ('■».*  V.  »,...«..  (Ml: 
ll  Ma«.  L.  B.  286;  f™/*"  "  ' 
V.  tort  Hood  Eichmoni  Jll).  (■«"■•' 
(1901)),  13  N-  S.  Kcp.  5U) 


-lloithi,  buyer  n.iiy  waivo  the  ,o„Jiuo.,,  or  may  ''!'-"'«">« 


\Vh,.| 


CONTHACTS  HELATINC   TO  THE   SaLE  OF  GooDS. 

^pri.tio„  a,  to  time  i«  of  tl.o  e«.e„o..  of  the  contract  or  not 
depend,  on  the  terms  of  I  ho  eonlract 

.oatl'"  "  ™"'™"  "'  "''  ■'"'"""'  '■  """"''  ''''■'"''  ^"«>  calendar 

13.  Wliere  a 
Milled  b\  tlie 

.!.,  tc  treat  the  hrea^h^f-h'eZi^.r:  :  hZh'T'"  "  T  ^'^ 
.a  ..as  a  .round  for  treat.n,  the  ^It':':     ^Z  (^  '""'"'^ 

(a,  W  ether  a  .t,puiat,„„  i„  ,  eontraet  of  »aJe  i,  a  eouditioV 
.h,.  bred,  o  w  „eh  ,uay  gn„  ri^  to  a  ri^ht  to  treat  the  eont  act' 
.a.p„d,atod(),  or  a  warranty,  th,.  hreaeh  of  wlueh  „,av  g " 
,is..  t„  a  da„u  for  damages  but  not  to  a  right  to  rojec-t  the'^o^ 
,«i  trcalthe  eontraet  aa  repudiated,  depend,,  .„  Ju  ease  of  ^, 
„-r„e„en  of  the  eontraet  („ :.  A  st.pulation  „u,v  be  a  el 
dil.oii,  tliough  called  a  warranty  in  the  eontraet  U^- 

i)  Where  a  contract  of  sale  .s  not  severable,  and  the  buyer 
k,  .coeptec  the  goods,  or  part  thereof,  or  where  the  eontraet  is  fo 
«■.  c  g„„i,,  the  property  .n  which  has  „u»scd  to  the  buyer  h 
:  »h  of  any  ,:ond,t.on  to  be  fullilled  by  tho  seller  can  onh-  b 
re.,ed  a.  a  breach  of  warranty,  and  no,  as  a  ground  for  rejec,  g 
.ksoodMUKl  ,real,ng  the  eontraet  as  repudtat.^,  unless  , he  ,  b! 
.term  of  the  eontraet,  express  or  in.pl.ed,  to  that  eil,,, 

(2;  hothtng  tn  this  section  shall  ailVct  the  ease  of  anv  eondifon 
0,  w.™m.v,  fulhlnteut  of  which  is  excused  by  law  b,:  r^^n  " 
I  impossibility  or  otherwise.  .>  leason  ot 

14,  I.,  a  eontraet  of  saJe,  unless  the  cireumst,,,™., 
I  ir.rt  ar.  »uci,  as  to  show  a  difler.-nt  intention,  there  is 

:l  An  imphed  condition  on  the  par,  of  the  seller  (hat  in  the 


20.1 


of  the 


eon- 


_  (')  .\8  to  when  tlie  fulfilment  of  a 
J«pal.tion  by  a  liuycr  i.  u  condition 
■  rf«Mieilt  to  a  vendor's  rijrlit  to  re- 
■«ra  Ibo  prico  from  the  liuyor,  .oo 
■f«lm»»  V.  i,„,„  (1002),  36  N.  J), 
■lifp.  t.  A  piircha.*er  of  chatt^'ls  witli 
^'■miitj  is  not  otopped,  by  lu- 
l-pMs  Uiem  witl.out  donmr,  from 
■ubwjBfBlly  ,l,„,vi„p  that  they  were 
■.bjM  to  a  lal,,„t  defeet  (.v,;,,-,*  ,. 
f""fami),U  .\.  S.  llii,.  211) 

/  «■  21  S.  0  137.  X,  to  tho  effect 
f  "*'  ™  till'  "Kht  of  the  buyer  to 
r'lidiste  the  eontraet,  aee  llrdirn  v 
"("»»),«.  U.  20S.  C.  304' 
'■/■>''"».  (1895),  27  N.  s! 
pp.   MS;    .^e«■    lhmt,,rj    il.mu. 

t  |"'|.  !,     ''■""''   '-'»•    11911),    IS 
F  >-.«.  17;  13a.k.  L.  R.  135 


I'l'JiIieil 
iiniiertakinj 
as  (o  title.  ,^- 
'    Cliitfy.  13i,. 


Tl^v    2",,"°'™"'  '■  <'I>'-M,.  (190U) 
nL-  th?,  .  '1'"'  »8"'enient  vary- 

,<f,/rfe«(19„l),  20.  *    H    iiS       ;„ 

K^Sa"  sr''fv' »"»■*■«"" 

veidL  n?  ..?'"^""    -'tipulation    by  a 
.    "  "hattel  ZuT'^V-  <',"  "■■•  '*•■ 

(1911),  IS  It.  de  J.  299,        ''     ' '"" 
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de»criptioii- 
Chitty,  430. 


Implied 
conditionH  a< 
lo  quality 
or  Atnew. 

Ohitty.  4SI' 


The  Law  op  Simple  Contracts. 

•  Li.  *    ofli!  thR  ffoode.  and  that  in  tlit;  f:a^? 

,,uict  possesriou  o£  the  good,  ^^  ^^^^^  ^_^___  ^^ 

^1'   \n  iuiDlied  warranty  tlittt  iiie  guuuu  ^  i    .     , 

inadi'(;j.  ,    ,      . 

15  Wlun-c  there.  i»  a  contraet  for  the  sale  at  goodB  l,v  ,l,,.:i. 
15.  uiuK  rueie  ,„„j;ii„n  that  the  goods  shivU  eorr-prj 

with  the  dcseription  (b  . 

-^"f  •  'r:,"f  ;ooUa^^£?deseript>o„  whld.  it  ..* 
"^  ^"'^1^';^:  :  h.  J.  u^es.  to  .upph  ^whether  ho  be  ,1.  ... 
C:::  ,:^J:!  there  «  an  implied  eoudmon  -ha,  the  .eoJ... 
be  reasonably  lit  iorsoeh  purpose  ,e. 

Terr.  L-  «■  '8"-  ,■       v 

'w'r    »2fweto...   in   „ujlity)^ 
;£U,  ","»•' XV-n*. 1:733:    tM..k. 


1*;    f. 


V^> 


«oM  il's99)','«.'  it-  18  »■  t\  1;  nv 

i;„',.   e«r«»   (1902),  3  0.  «  1 
lUO.     For  other  dci-i.4oiis  un  breacbof  | 
wurranty,  »oo  '''"''''■  ''"'"«  l*'- 
33   N.    B.   Erp.  335   (ale  ol  k.t!. 

W-   ir ».,-(.».-./  V.  ,l„rf,-™..  (IW'.S 
N'.'s.  Bcp.  3»T  (caiineii  lobitpr),  J* 
to"  inipUpd  warraiiti(M,  8W  Ihi!"'"^ ' 
r(,-,A   (1901),  31   N.   S.   fep.  I1JJ| 
(.««,     in     which     the    masim   ."."' 
,.,„„(.„•  »aa  held  to  apply);  « "• 
yfrlh-Ur,!    ■[hir.hrr  r»,  v.  >- 
11905),  2  W.  L.  K.  -Joa  (M»o)    » 
l„    written    warranty    by   •P"'  ■ 
vendor,   '-art,*..!;   /'tor  J^'  J.'' 
(190,5)  2  W.  L.   R.  3«  (>.  «  1 
(/,)    \ii  to  "  pa«»ina  on     a..i."..-,  -• 
,./,»,,/.»»    V.    f."""';'    '™^'  .;■  i„p,M   .ondilion  o(  rra.,nabl,.  tt«J«  I 
(O  .V8  to  what  "•"»"' T,  (1910).  13  W.  l-  R-  »9:  m  al..  .)"  »' | 
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(2 '  Where  goods  are  hought  by  description  from  a  seller  who 
il.als  in  goods  of  that  description  (whether  ho  be  the  inanufae- 
tarpr  or  not;,  there  is  an  implied  condition  thai  the  goods  shall  lie 
ct  molThnntahle  (lualily;  provided  that  if  llie  buyer  has  examined 
ill-  (joods,  there  shall  be  no  impliwl  condition  as  regards  tiefecis 
iiliich  «mh  Lxaniinution  ought  to  have  revenlni  (f/l: 

;;)';  An  implied  warranter  or  condition  as  to  (piality  or  fitness 
lor  a  particular  pnrpose  may  bo  annexe!  by  the  usage  of  trade: 

(4  An  express  i.urranty  or  condition  does  not  negative  (i 
»amnty  or  condition  implied  by  this  Act  unless  inconsistent 
therewith  (c) . 

Sale  bit  Samplr. 

[By  English  law,  and  in  this  respect  the  law  of  L'unada  is  CWtty.  4sa. 
ippirciilh  idrati<'al,  a  purth  ser  of  goods  by  Mimpl,>  is  bound  to 
"Samine  tiiem  without  deia,^-,  and  if  hi'  liiid  they  are  not  i.onforni- 
aH- ivitli  sample,  he  is  eiilitleii  to  reject  them  and  rescind  tho 
Mintract,  but  slioidd  he  elect  so  to  do  it  is  his  duly  to  give  to 
tl:- vendor  immediate  notice  of  re.ji'ction  togetller  with  an  ilitima- 
lioii  that  hcueeforward  the  goods  .ire  at  the  rial-  and  disposal  of 
till  siller.  Should  the  \  eudor  not  agree,  the  purehaser  should  |ilaee 
:l;,  moils  in  neutral  custody  and  apprise  the  seller  oi'  tlmt  fact. 

i  piirrliascr  is  not,  however,  entitleil  to  hold  by  the  cootracl 
md  demand  other  goods  instead  of  those  to  which  he  ohjeefs.  and 
Jioiild  he  omit  to  rescind  the  bargain,  and  neithi^r  return  nor  offer 
lomarn  the  goods  he  is  liable  for  the  price;  and  a  like  rule  applies 

i.«t«PU).    Ai  to  eject  of  roUanw  on  sliiU  and  juilgmeat  of  Miller,  „.,.  t:,nmtmi 
Ik,  PI..W  a,„l  r.n«,„l„-t  Co.  V.  (I, ,  ;(,„,  ^19ll),  j;)  Q.  W.  It.  Sl.i 

,     Wl  The  l.-gal  warranty  of  tlio  Bidlor  applir,,   thfrefore,  only  wliere  tli.. 

j  (i?fc«s  arc  Inttnt  (Domixi/t,,  Lumbe,  Co.  v.  .lofjrr  (1911)  Q  ft  40  8  V 
Kll,  As  til  wlien  llie  mnsiiii  n,i;„t  rmjilor  apiiliw,  „,,  //„„,;,  v  i'lU 
,1901),  34  .\.  a.  Rep.  13S;  Laurie  v.  C™,,,/,,,-  (1891),  23  S  »  IV,;  •iM 
fc..„  ,.  Xaltr,  (1869),  7  Si.  S.  neciaionn,  421;  IM„'o),  •,  n',  (F)'  i,  Ti 
IV.  I.  R.  171;  4  Saat.  L.  H.  343;   .«.„/„■,,'„„  v.  r„,„/,/',     1912)    V'kI  R 

I  if.  The  custom  of  traders  uuduly  lo  ujipreiiato  their  warea  «,  m  to  indu™ 

'l/K  M^M.  'VJi'v-Tn"'^  S'?  'I'"  r'fi';!'.!"'"  "  warranty  (I„,„„  v. 
ItiiViifci  (1»9*).  40  N.  S.  Bip.  52  (mt«  of  a  Sihinij  1ml);  Inm,\  I'a,t,- 
iimi,  to  ,V  S.  Ilep.  392  (.<a)e  of  a  horae,  .i  diinhlfal  .„.,..  o,^^  thi  ,Xy 
.1  «  U,lo,  V    foi,;,.,-  (1907),  8  W.  ]..   H.  9t9;   1  Saali.  i..  B    "m      tL 

|rr(r«5:3»''"s'ivp.  mr. "'  "'■'■  '''""■""'  '■"^-■'>-  '"■'■•■"  - 

M  .ta  fxpri".  .arranty  diHw  not  ncces.arilv  cuelnde  the  implied  warranty 


^^uk.l)     tor  other  do'isiona  on  "eipre*  warrantiei,"  see  flo*,.,-/ I?,;;  /i,,,;.™ 

»,■».,,•  (tail,,  18  w.  L.  K.  rm  (Staak,,;  //„„,■,„„  V  A-  i,  ' lojC?' ,".; 

v,\?-  "'o'   '■"'■*'*"."  "■   '"'■"'   C""*''  '  Terr.   h.   H.   397;   2  W    L    H 
S  f.™.7;"r.la°"  '"""""'«"'■•'  '>""■"'"  "  P'"'  -t  •  ••"'-™  warranty 
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should  he  BO  deal  with  tho  goods  as  to  evidence  by  his  rourv  of 
draling  that  ho  intends  to  assume  dominion  over  them. 

Or,  in  other  words,  it  goods  arc  sold  b.v  sample  and  liny  an 
delivered,  and  accepted  by  the  purchaser,  and  acceptanee  in:iv  1 
implied  from  lack  o!  rescission  or  by  the  performance  of  soiii"  m 
amounting  to  an  adoption  of  the  contract  of  purcliasc,  he  ,i!!;i,! 
afterwards  return  them,  hut,  on  the  other  liiind,  if  the  piinhc^r 
takes  the  delivery  conditionally  he  has  a  right  1»  koep  the  -o.;,l, 
for  a  sufficient  time  to  enable  him  to  give  them  a  fair  trial.  -jvA  i' 
they  are  found  not  to  correspond  with  the  sample  hi'  i-  tli  n 
entitled  to  return  thein(/).] 

s.lol.v  17.  -(1)  A  contract  of  sale  is  a  contract  for  sale  by  «aiiip'„. 

"""''''"  where  there  is  a  term  in  the  contract,  express  oi  ..nplieil.  hi  il,ai 

effect. 

(2)  In  the  case  of  a  contract  for  sale  by  samph^  - 

(a)  There    is   an    implied   condition    that    the    hulk  slwll 

correspond  with  the  sample  in  (|uality  (.i/;: 

(b)  There  is  an  implied  condition  that  thi'  buyer  sliall  liav" 

a  reasonable  opportunity  of  comparing  the  hult  with 
the  sample: 

(c)  There  is  an  implied  condition  that  the  goods  'Imll  1.. 

free  from  any  defect,  rendering  them  unmcrehnntal! 
which  would  not  be  apparent  on  reasonable  ixaiiuiw- 
tion  of  the  somplo. 


Pa...     it.— ElFECTS   Of   THE   CONTBACT. 

Transffr  of  Properly  as  hrtirmi  SMn-  and  Ruyir. 

Cowl,  must  18,  Where  tlicre  is  a  contract   for  the  sale  of    unii'n nain  J 

faii"4"'         goods  no  property  in  the  goods  is  transferred  to  the  liiiver  ml.- 
CTiitiy,  l;;2.     and  until  Ihi  goods  ore  iiscertained  (ft  . 

(/)  lloulnH  V.   n-  Kin,   (1910),  XLTII    S.  C    B.  6i. 

(ol  Am  to  detfn™  that  part  ot  kiio<1«  delivered  arc  iiol,  up  t.i  "ainvle.  " 

o-K^pIr  Br^«T.(  Co.  v.  r,\\„;„\\mr,).  «  ().  W.  K.  .Ml;  «"",•;""  '■'■.'"';■';• 

(19061  Q.  11.  1)  K.  B.  .510;  fr«»-  v.  11,,,^,.  Frwl  C.  (I'lOS),  !)  W.  1.5 
5S4  There  ii  a  i.i»itiv  ..ntv  ea»t  on  the  pureliawr  t„  onaninie  tie  laiiipfc 
alth.iiiirh  lie  may  waiie  l.i-  rislit  bi  eM.minc  lliu  liillk,  .™d  in.<te,„l  lli-mf  e'J 
„„  th?  warranty  ir„hl.,ll  ;),■.•,■. ,„„e»r  (•».  ,■  W„;l.,  r~r,,.r  h'r.:, 
r„  (1912).  21  W.  I,.  R.  433).  I.nrltf  may  avoid  llie  rifflit  of  a  pn  '.i  .-r 
uf  L'lWidB  1>V  sample  to  reaeind  the  eoiitraet  nil  the  croutid  tint  tlie  liii.l;  i' 
Morior  tliieto  ("Ly^e/,™  v.  .)....e«e  (19031,  I!  U.  25  H.  (M33).  1.  » 
general  pro|««ition  that  jood-  d.liverod  miKt  e,|i,a  "imph'  (;'':*".'"_" '""- 
™,i  To.  V.   r.,l,m,<l;„  ChUki,,^  C.  (1906).  4  W.   L.   II.  22  (N.  «■  T.I). 


(/,)  /.ee  V.  r  .'/'  11904).  S  O.  I..  U 
010  :  T'ly'er  v.  HiClhr  (1903).  ■ 
O.  W.  K.  262;  DfTtiphHlr  v.  Trrinr  ^ 


(1903),    *    O.    \V.     U.    :0: 
(1900),  1  O.  W.  R.  S4S. 
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19— (1)  Where  then-  is  a  contrart  fnr  n,„  ,  i      r 
a.  ™h  .„„.  ^  the  parti..s  ,o  ,1.„  «,„tra,.  inU-nd  it  1:  t  ,;„■:::  i:.'™""  " 
(2i  Fo,  the  pu.po«,  of  a^ertaining  the  i„„.„,io„  „f  „„.  parti,., 

.be  property  tf  tho  ,„„d.  i;;:;!!;:  i:;;;:'c ':'  •"■"■  ^'  ^""■''  ="-^ 

B»fel. -Whore  there  i,  a„  u„eo„ditin„aJ  oontraet  for  the  sale 

*^......pa,...,to-rr-:!;d:t:::;::x:' 

;io;"^,^ri::;,f::s;;^;:;T'"'^"-'''T- 
;;^^rj-...u,.,,eh,M,,hedone,ir2;;3r-,:^ 

»a^  3.-Where  there  is  a  contrail  for  the  snle  „f  .        p 
»..deliverahle  ..at.,  hut  the  seller  is  T„     d     \    i!',:":  """'^ 
..I,  or  do  «o„,o  other  act  or  thing  with  refer  ne"  to  th.-     ^T'' 
<k  purpose  of  ascertaininj,  tho  nric .    the  Z  "         '"'' 

..n.a  such  aet  or  thing  ■■ .  donrr^d  th    h/T  ''      •'"  ""'  """ 

»„/.  J      Wl  J  '  ■""■  '""'  "<"'"'  thereof.. 

Huh.  4.-When  good,  are  delivered  In  tl,o  buier  n„  „ 

,""  .'^^  -  -'-  ■■  (;■)   or  other  sitnll  J        „s      r^ol  ," 
'liTPin  passes  to  the  buyer:-  ("operty 

'    " " ,'"■  '"»"'fi™  l"-«  approval  or  „eeopt.„,ee  ,„  ,he  *ller 

I        hut  re(a,„s  the  g„o<ls  without  jiv.ug  „„tiee  of 
..'.■..ou,  the,,.  ,f  a  time  ho,  h,.„  ,i,,d  („  ^^„  ^^j',';;  ^^ 
lhegoo<l,,  or,  the  expiration  of   sud,    ,in,e    a„d     f 

— .    What„a,.„s„„aM,.,i„,eisa,,ues,i::r;:eI 
,1     Where  ther,.  is  a,  eontraci  for  th,.  sale  of  unase, 


Kuk 


'm.i„f,nu ood,  i.v de*, ,;  i         ;      ,       ''■""  "f  '"'»■^'•'■'- 

i.l     U-V;    I     ....  ' 

»f  ««  aowrjl  and  »li,f„,,i„„   (/, 

■;rr:.n'-.'"'»".'-.ii-. 


(1906),   1 


I  »■  ...  R.  478;  Cr„„ 
Vl»tl.;0.  L.  R.  674. 
J     \h  The    rppf-pfio,,    ^f    L»oocjfi   bv   -i 

I  4K.  p.,  fo,  them  U  .omc  evideno. 


IIM 


i         -1: 
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Itt'Hfrvntii'ii 
of  right  of 
tlisposal. 
Chilty.  4:11. 


Ri.kfniil 

with  pri)- 
pertj. 
Chitty,  ir, 


THI:  TiAW  OF  SlMrLF.  CoNTBArr^ 

,nd  in  a  delivorablo  .tat-  ar.  unccditionaUv  approrriatod  tn  ,h. 
oonlract,  .-ither  by  the-  »oU..-  wilh  the  as-ont  ol  the  bay,.,-,  nr  l,v 
th-  b„v..,  -^vilh  the  a«,.,.t  of  the  »eUer,  the  (.rcporty  m  Ih.  aood, 
thereum...  parses  to  the  buyef  (')■  ^"':^  a«e»t^u>ay  be  exm,,»„l 
or  in,pli.Hl,  and  may  be  give,,  eitb,.,-  before  or  after  the  app.epav 

tion  is  i„ade(m}:  n     j  ,■        .1 

(O  Where  in  pur»„a,iee  of  tlie  contract,  the  seller  del,\eis  tl, 
KooL  to  the  bnver  or  lo  a  .-arrier  or  oth.r  bailee  (whether  ,i„,„.,l 
by  the  bnver  or  not  -  for  the  p„rpo»e  of  lr«ns„i,»»,on  to  the  l,i,v,, 
and  does  not  re8er^•e  the  r,ghl  of  disposal,  he  i.  aee,ned  t„  l„„ 
unoonditionaUy  approprhued  the  Rood.  ,0  the  eontraet ,»  . 

21  -  (1  Where  there  i«  a  contract  for  theealcof  ^peeili'  f.'o'j.|- 
or  where  wo.!,  are  Buh«-<iuontly  appropriated  to  the  co„lr,M.  il„ 
-eller  mav.  hv  the  tern,»  of  the  eontra.^t  or  appropr,at,on.  .,  >.  rv- 
Ihe  right  otdi.posnl  of  the  good,  until  eerla.n  co„d,.um»  ;,i 
fullilled.  In  .neb  -•»►",  notwithstanding  the  dehvery  of  the  ^u«l~ 
to  the  bnver,  or  to  a  carrier  or  otlter  bailee  for  the  pu,ro«.  ol 
tran.mi.sion  to  the  bnxer,  ,he  property  ,„  the  good.  ,1,,-  ,..• 
para  to  the  buyer  „nt,l  the  condition.  ,n,po«ed  by  the  -ell.r  ar 

^"«^^Vber.  goods  are  shipped,  and  by  the  biU  of  lad,,,,  tl; 
™od,  are  deliverable  to  the  order  of  the  seller  or  h.»  ag. „,  ,t, 
seller  is  prhm  facie  deemed  to  re»e,-ve  the  r,ght  of  d,.po,al  .. 
(3-  Whc-e  the  seller  of  good,  draws  on  the  buyer  for  I  e  pn> 
and  t,-an.mit,  the  biU  o£  exchange  and  WH  of  lad.ng  .0  th-kv . 
together  to  .ecure  aeeeptanco  or  payment  of  the  h,U  of  e.,  1,.,,?  . 
,l,e  bnver  i.  bound  to  return  the  biU  of  la, bog  ,t  he  ,ln.,  .« 
benonr  the  bill  of  ex,.hange,  and  it  he  wrongfully  ret;,,,,,  th.  Ml 
of  lading  the  property  in  the  goods  does  not  pass  to  hi.,, 

22    rnh-s-<  otherwise  agreed,  the  goods  remain  at  tl,"  *11 ,  ■ 
risk  u'l.til  the  propertv  therein  is  tran.f..,r,-d  lo  the  l„,y.T.  h; 
when  th,.  property  th,:rein  is  transferred  .0  the  buyer.  tl,e  god- 
are  at  the  buyer's  risk  whether  del.very  has  been  „,a,le  o,  „  1 
Provided   that  where  delivery  has  h.vn  .lelayed   tl,ro„,l,  . 


(19111).   1 
"  Bjiprc 


(/,    ,|-.7.«„     V. 
O.   U    K.    107. 

(m>  .\',  to  whut  (onstitutOM 

fimO),  12  Man    I,.  B.  ™1. 

,„,  Vs  to  when  ilpalin^'  wit,i  tno 
chillel.  forming  th,.  .'f  J"''-"""""^ 
a  contnirt  uf  .ole  wi"  ■■■t"P  »  ''"yer 
from  disputing  th,-  terra,  of  thf  ron- 

lldon    Street    «a.7.    ^o.    .1901).  7 
O.  L.  R.  717- 


.'  a  vrndor 


r.  luimc  a:J 


(n)  Whrr 

Lilh  of  lii.lL. 

■ends  th-'m.  witiioiit  ind.-rimon.i'i  > 
purfha-cr,  ho  do^.'^  mt  tl.frebj-  ,ti_'.i 
his  risrtit  of  di--i>o<al  i'l-  '■'■  ■  •'-'■"' 
CoH^rlin  (J904),  Q.  K.  HUM 

(;0  As  to  wlmt  roiistinirc=d.':i"f' 
to  as  to  pas'"  the  risk,  -of  hn''-'' 

7  T^rr.  I..  R.  123. 


CuNTH*n,    HKMiis,, 


I"  Mil.    .S,„.„   u,,    Uooiw. 


fuuJi  of  luther  hiiv 


inrtv  in  f.ult  as  rc'ifmZ  Zy'Vl'lhiT'  "'l  '"   ""'  ""^  "'  "i' 
b,u  for  .,u.|,  fuuuf,  .  "*•"■''  '""^'■'  "<"  •■«'•„  ,«currBd 

Prmi,l,.d  nl»i.  th.-.t  n,ill„„^  j,,  ,|,j,  , 
■r  lint.ilili.-  of  .ill,..,*)!!,.,-  ,„   |„,v„, 


!hf  goM^  of  rlit^  olh.T  p;i 


'■'i'Ml  ••IlllJl  ;,H,, 

■'^  H  Ituiloe  01- 


I  ilio  duNiK 
"'lodi'cr  of 


«m 


Traiitler  of  TUh. 
23.-! l:  Sub|«:t  to  (lif  nrovisionii  nf  .1  •      . 
,„.«,ld  b.v  „  fK,„„„  „.|,„  i.  ,,,7  h!  ,"  •'^"'  *'"'''^'  »»«'»  '^'"T 

.»l^.ho„M,,,dH.H,.„u.h„n(v,t;ZV       '"^^ 

ih..  buyer  arqinrt-s  no  bmtw-  fitio  tn  ,1,  .  „       '""'""'  «f  'I"'  "kiict,  c-i,i,,v.  .sa. 

(2)  Provide  aU,h„,,,„,,,i„^i„,,,,,,,,,^,^^lj 
(a.  The  provisions  of  the  Fai^for-    V.l«    ,„ 

™"bli„8  ,(,..  ,.pp„r.,„  ow2,    '    '      ,""'"  """'■""™' 

«»  pronneial  Acta ;-  '^'^ 

I     ''    '^''™  K'wds  are  sold  in  markM  ov ... 
Ni.geofthrmar.Wt,  thob,iv,r«.fluir™  "i  '."''■■'"■'I'"?  lo  tho  Jbrta  „,„,. 

^''-  or  „„t  of  titb.  „„  tb^;lrf rf'tb:  1.;;; ."" "•'-  °'  ""'• 

|»cqiiiip«ai(oodtitl,.  ioth„  „     1  """'"I  til,,  salo,  the  buyer  "■'''•"f  titl.. 

"l"-'nu„.p.rf«.th-i„„o,.n„l.  upo,iwbi,.h„r 
14 


"wrnrtr,ri,l,,i„: 
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OctiCT.il  niV. 


,„„.    |,an,.l  ,M  ...ark,-.  uv.:,l.  Aould  a  tm-u  ,.u,  II      U 


rub,  mav  bn  ,hu,  ,.xpr,..od.  '^   '';^.7,..l  .ukc,  .1..' .!,„.,  .1 

...1  inl..    anbil'il   Up  what   Uia\    lUUU""  "> 

!;:;;:!  HhM-.i,a-o»u ,u,u..ih.,na,k,.,o...i, 

;,  ml,   uhii'li  i-  s 

,„„rl 

Hit    ,l,..p.m.l,a«..wmn«.ol..a.nut,.log.o.l 
,  IV  ,1  lmn»  out  tliat  llu'  I'liuttc-l  has  h. 

"■  •;      ,       >'  H,a,e.  will  oMaiu  a  good  ,itlo.  nv.,  alU™ 

-S  ;:i^^:r-rr,xr=^^^^^^ 
;r:::irr:;:d .......  a..- -"^^.-r:—:.:;: 

,,,aWin.  .1..    "ng.nal  «  '"     ' ,™  >a..,  .ill  "ot  b.  allou  ,1  „ 

•■t:^b.eC..^rea.„.f^^^a^atM,^...-^ 
„.  beliov,.  that  he  haa  ,oU.  ^^^^   ° -^^  « ;;  ,^.„„  ,„.  ,„,  ,,„  ,., 

,0  .uoth™,  a»  thoro  ha8  not  b.o„  a  s.lUng  to        p. 

,„a,.p.«.n.h...^..,--;^ 

tho  Fopcrty  novo.  ^-^;- J        r;xiaten.o  of  »ny  ^M 
stances,  it  i»  iinpo»lbb>  to  imagm  , 

,.,„,„„ct  o£  sale  b.t.,.n  to  ^^^^^^^^  ildeJ.  I 
whom  h,.  k„ow«  nothmg  and  «ith  «   onH.  ^^^^^^ 

aoal.  there  being,  a,  be,w    n  b.     a,^  a,  t,.  t^  ^__^  ^^^^^^_, 
jtood.,  no  <-msemm  ot  ra  nd  «mcn  ^^^^  ^^  | 

:;,  eontraet  whatever:  whJst  as  to  A.  B.,  theie 

,    ,  ,„,.  „,  «ri..i.h  (■,,™.biaj*«     i-  a»'  i-'-l"'  '"  P'"""'  "" 

-i.il'Xry  pmvi.ion  "«  t"  markrt  OTOt 


conlni<l  lit  uU,  foi  („  |„„,  ,1,^.  I     , 

therrfori.  tho  endeavour  to  act  im  «  „    V"  '"'!"'*  ""l<i"'ini,  uud 

Such  circumitaneod,  iherpfnr/.  w«  „.. 
.hero  i,  dc  facto  a  oontraot  Zd-    "°' r"""""  »  «««  i"  which 

^ra..  .hat  no  .Z:"  Z^^f  °,  ''""'''  ""'  '"' "  ""- 
If  thi,  U  .0,  it  i,  evident  , ho  cha  „r  ''"",°""-'  »'  »"■  "'"l 
WerO  of  C,  and  .one    I^^  .''2'  ^■'''""l  '^joughout  the 

»«^i.i  -  p.evai, ::  a.  to  v^  ;:;:;r:L:^r™ -^'^'' 

•h^  delivery  0..  ,™,.fc,.  h,  tha,  ,.e^  ";";;;;;:','',''■ ''''"'''■  ^"^'« 
"Dug  for  hnn,  of  the  goods  or  doc-,.,,.  ,  """■'™nl,le  agent  ift„„l,, 
i-i.*-  or  other  di,p„,l.„„  tl.et;  r'lf;,.",' "'^""-^  »'- 

-er  w.  c,pr,.,;:ii;  -jt:::  "'-t  - 

mate  the  eanie,  '  "  '  "'  "<"  goods  to 

o^^-a^'^tlC™  S::;;^'  -  "^-«'  to  hu.  good, 

.he  Jocun-onts  of  title  to  the  gld  l^^e'der"'™  "'  ""  «°'^»  «^ 
per»n  or  bv  a  .nere.n.iJo  ago"'  ^eH^'t'T'  "'' '?'"'"  '^  "'" 
J«me,.u  of  title,  under  anv  It!  f  i  "''  "'  "'"  «»«<»  or 
"™of,to.„,.per^nr™e  V  "^Z  ■  '"'^'-  "  ""'"■  *»?-''■"" 
.otice  of  an/lien  or  otW  r  1  If  Z"  '"  ""T'  '"""  '"''  "•'">-' 
•fce^.  shall  have  tho  lt\t^'JX  ""°''  '"  "'P°"'  "f 
J*-  or  transfer  were  a  Ir:  ^  1"!  ';r"™  "'"'^'''^  "'" 
WKl"  or  documents  of  titl,.  with  t      L  ,    l'™«-""on  of  Ih. 

(3;  In  (hi.  aection  the    .^    •       '''""^'"  °f  ">"  o«n..r. 
«ning  a,  i„  t^o  fII  Act'.    """""""■•  "^^"' '   >-  "-  same 


311 


,  '■«'- «::;':  X:^ ;!:  ;:r ;:  '""7 "-  ^-^^  -"  °^  ^^e  „.,.,„„ 

"'»nt™et  of  ,ale^"f  "^■<'ordanee  with  tl,.-  term,  of  S^SS 

nm  seller  and 

"'™'  ™"'''"<'"»-  "-t  is  to  ,av,  the  sell  r  fr™'  "^ 


'')  As  ir,  ...k-..  _■;.'■ 


M  (3, 


oonditiotiit. 


■iia 


Hill'*'' 


Delivery  ' 
wrcmg 
i|  iiiuttUy  ■ 


Thk  Law  oi-Snii-ftJ"^ '■"*"''' 
willing   ...   I".v  ""-    P"""   '"  """"'"^ 

.'■^■1-' ■v'''''^x:  ;s;i--n. "-7 

^''^^"r'^'^;tt:^.^:-'v^^^. "'... 

,1„.  plow  of  delivcn- .  j^      „,,,.  j,  i,o..i..l  i.'  *'i»i 

,  ,,  Wl„.,v  .1...  good.  a.  '"      .™  ",     ^,.1,..,,  ,„  ,„,y,  r  „„1. ..! 

,,„,  good*  o.,  1...  bohalf.    ^;'""  ,„.  „.„,„f„,  „r  „„v  .1^M,„  „ 

„f  tU\.>  .0  goods.  1^^  „,,,t„i  „s  „i>fl.rf.i.J 

M     Demand  or  ..-..dc-rtf  drl.v  n  ma,  ^^^^^^  ^^  ^^^^^^  _ 

,„a..«.mad.a.«roa.onabloho„.,     Wl.«.  • 

u.  .mistion  of  fact.  ,,v,«,„«»  of  and  iiioiawiul  >• 


A,  to  nil  '«'"'""' }?,r^,    M.l'h'll 


( Itobitoillr  V.  ffr. 

K.    B.   '■«)■ 

(i-)  JfHar"'  V. 
\l„„ulafl«rim  I 
107. 


,  (/mi,  U- »■ "  I 

W«'"""'  "'■p'll 
„.  .IWSi.-'i.)  "  I 


CoMTtACn  MiATixo  Tu  riit  8alk  Of  OooM. 

.1,01,  II    .1,,.    buv,.,.  ,.„,,„.    „„.    „|,„|„   „,■    „,,  ,.    ^  ,|,.| 

hi'  must  pay  tm  lli,iti  nl  thi' ,  onlr«(l  rut,. 

,„rlurf.d  ,n  ,lu.  ™„,™,.,,  ,h,.  hu.v.,.  „,.y  ac,:,.,.,  ,h,.  g,«lH,  Hh  H 
«  m  .ncordan™  w.th  ,h,.  „„„,„„  .„,,  „,j,,,  ,^„  J  ' 

rejfitt  thi'  wholi-  {«»  .  ' 

(4)  Tl,..  provision,  of  ,l„.  «,,iu„  ar,.  ,ul,,j„.,  ,„  „„,  ,„     „  „,. 
.nd...  .p«.,al  agr..,.,,,,.,,,.  „r  ,.„„„,.  .,f  ,l,.al,„K  1„.,«,„„  ,h„  ,,„*  .„^ 


IJl.'l 


30.-    I     I.nl,.,»  „iluT»,«.  „B,v„|,  ,|„.  1,,,^,,.,,  „,.  ,„,,,,!_ 
I..|,.,<I  I.,  «,'u..|,l  diihvuv  lh..|v„r  l,.v  i„«lal,„;.,„«(^  " 

i    Wli.T..  tl,m'  ,»  ,1  ,,„ifr,i,.|   !■„,■  ,|„,  „.i,.  „f      ^^  ,_^ 
IiutmI  I,v  m,ii,,1  iii«iulii„„r,,  »|,i,.l,  .„,,  „,  |„.  ^..^,r,„„i> 
J  ll„.  x.ll,.,  ,uuke,  ,|,.|V,.,iv,.  ,l,.liv,Ti,.,  i„  ,,.«p«.|  ,jr  o,,,.  , 
|««.l,n.„,^.  0,-  .1„.  l,„^,.,■  ,„  ;,|„,.  .„.  ,„f„„.,  ,„  ,„|^,.  ,|„|.^.^  ^.^. 
,,,v  ,,„  ,„„.  o,-  „„„•,    „,s,„l„„.,„,.  „   i»  „  ,.„„„.,„    .,^  ^,^^;|^ 

VndmK  o.,  |ho  „.nn.  „r  ,1 „„„.a,,  „,„,  ,h,.  ,.„.,.„„„„„„.„  „, 

,hM..,o.  whrth,.,.  ,1,,.  b,.™,.i,  of  ,.„„„.„,,  ,„  .,  ,„,„„,,■„„„„  „,  „,„ 
.hole  contr.01  or  whotlHT  ,t  i.  u  «.veral,l,.  biv,„.|,  ^ivi,,^,  ,(*.  („  -, 
,U.r,  f.,-  ,on,p,.„,alio„   1„„    ,„„   ,„  „   ,i^h,    ,„  t„,„,   (,,,,   ^.^   ^ 
imnn  a»  repudiatKl. 

31,--(1:  Wl,or,..  i„  p„,.K„ancv  of  „  ,,„„„,,  „,-  ^,,   „,„  . 

..ulhon.  d  or  r«,u,r,.d  ,„  «-„d  ,|„.  ^,„„|,  ,„  „,„  ,_,,. 

'  Ih^good.  10  a  carr„.r.  whrtluT  „„„„H  I,,  ,|„.  b„v,'.,-  ,„■  „ol  ri 
.K.  parpo,,.  „f  ,ra„s„,i,si„„  ,„  ,„..  I„„,r  i.,  ,„./,„,;  /,„vV  d,,.'„ ," 
I.'  lif  «  d,'liv..ri   q(  th,.  Kuods  to  Iho  l„„„r  (,^  " 

(2  l-,,K.„  otl».r»i„.  a,„l,„n„.,l  l.v' ,|„.  lau,.-,  il,.-  ,..lJ,.r  ,„„., 
.,.1.  ...ch  oo„.™,.t  ,vi,l,  ,|„,  ,,„,.„.,  „„  |„.l,.|f  of  ,|„.  huv.T  aa  ,„„  • 
.r,«„al,I,.  I,av,„„  r..«ard  ,o  ,l„.  ..aUuv  of  ,h,.  ,.k.1.   ,  d        , 

|A«,..u„,„a„,.os  of  , „•  ,„,.  ^U,.,  ,„„i,\„  ,„    '; 

k^  good.  ,„■,.  lo«  or  da,„a«,.l  .„  ,.o„r..  of  Iran.il.  ,!„.  .n,v..,-'„,a 
Wni.t„|j,.al  llipdr  v.Tv  (o  lh,>  ,«in,.,- ...  ,    I  r 

-«.rhdd,,...jj.rr,.p„,,.,.i,  ";:.;„;:;;': -" -"• 

•I    Lnl«.  otherw.V  aRrcM.  -  1,,.,.  good.  „r,.  m-,„  |„   ,|, „„ 

"TiJ-    "■    "  K.    B.   300.      Bui 


i^    thil     'n»tiilm>'i' 
'Mill,,,.. 

:,.■  d.  - 
„i  r..,. 

!■   tllOl,' 


ta  <aiTifr. 


>)  ffi««  there  is  an  entirp  i-,,,,- 

unj,  ud   .om,.    -t    ,ho    ...„,!tit„,-„t 
™.  dijfr  therefrom.  U,p  buyer  mtv 

I'iTV  L  "'■"'''  *'"'  "■"'"  -"ll  'M^-P^- 
r  «"'"»■"'•-  mad"  l.y  him  undrr 

''r-'"ll9ll2),().  li.  liK.  D.bj' 

■'„''•"■<»"-«•*"/«..,  ;/.,;/„rf,  /w 

'««*»..  (Hl-il.  11  K.  I..  K   3M1 
III;!' i^'o*"''  '■  <""i^"  (188*).  I 


"i"l  for  l,y  thr  purrluwr  u,  on  ou. 

III'.:     .irrmt    (ttariimU    fn..   i(rf     , 

"0,^ '1912).  UE.L.B.  100, N.b".,    • 

'<,.h,n  tl„  mmainp  of  il,i,  .^.otion,  ,i 
.ntf.i'i'uH      Ctgar     r,.      .-      /)■*/« 


A* 


jj^  Tiu  Law  «»  ai«»i*  UoMiucfii. 

10   ll.>.    bu,..r   by  .  run.,-  ii.voU.nK  "i-  tm...>.  ».hI'''  nr..,n,. 

^,i,.,.  ...  .hu  h«,...-  a.  .....v  .nubl,.  hi,,,  ,„  ,u.«.c.  .hn„     ,.n,, 

,l,cnK.U  1"  1«.  at  l„«  ri.lt  'liiriiis;  »",l'  -■>  >™"»"- 

J':i'r  „  '  .,  ,  ,,1.00  otl,,-,-  .!.,.«  '1,,,.  »h..r,.  ,l„.,v  »r..  «l,.m  .,,1.1, ,. 
bnl^..  buyer  „,uJ.  ...vcrtluK....  unlc.  otherw.,.  ag.„-d,  Uk,.  .,.,  „.l 
(■hitiy,  4*1.     „f  dftcriomtion  iii  tin   q;oo(N 

tridixit    : 


■i'waril.v  hi'itlfMit  to  tin- 


S,>" 


<,i}  l*rnri>'inii  in  Mnnih'fm- 


Iff  •xamiriuS 
thtt  guoc'j*. 
Chitty,  44). 


I,    „  ,„.„u,I,hI  b>    .,v,,   :U   of  tlu-  Sal,,  01   0™»1.  A,l,   Pt.», 

,„    ,„    hi.   „W,.    HHk    „.    U   |,1»'-  otlK-'   1I-"    'ha'    »'■"';  'l'>    » 

wh...  M.1.1,  .1»-  ',nv,.r  ,„.,.l.  ,.«...-lhol,»,  .ml..^.  otl.erw .>.»„,,,, 
,„k.  .nv  rUk  „r  di.t.Tio|-,„.«..  i"  th-  go,,,!,  ,uv,.H«ar.ly  ,.„„l.n,  ,. 
till,  lourw  of  tiaiisit.' 

Tl„.  „l„>v,.  »«ti.„.  i.  m^vU  dtKJa.alo.>  „1  ,1,.  .u.„„.„„  .  «  .; 
I„i.l  <lo«„    i„   .1...  .,.ll-k„uwn  ,»..  „f  n«/M.  B„'„"»      .  -H 

;i:  ,  „,•  ,.;,..,aril.s  .■o„-..,u.,U  to  Ihyo,,.-..  of  „■„„.,  ,.l,.i  a.. 
not  appU  10  ,l,c.  ri-k  of  a„y  ..xtn,or,l.,>«,y  o,-  o,mH„al  ,M,,..u 
tio,.  n.uking  fro,,,  a  d,..lro  o„  the  pari  of  a  vculor,  wl,  U 
™crlak..„  .0  pay  fn^ght,  to  forward  tl„.  good-  a.  a  rcjuc. 
r„„.  r,.ganlln..  of  .^.d.anccd  ri,k;  Iho  rulo  ...  »uoh  oas,.  be.ag  ,» 

,r  ,h,.  «o«U  ar,^   (o„„.l   o„  ^...■l,   .„>( H,,,.    ..ol     to    1.,;  ..,u«l 

l,.„pl..  o,vio«  ,0  ,.s-„„o.-,U„„r>   or  u„„-„al  .K.,..,o,.t,o„  duo,.. 

,;,u,;i, .  ii„.  pmTi.„«.r  I,,..  „  .is-'i.'  1"  '■'-.i'-'^'  'i"-'"' """ "'"'  ''"■'■'  • 

oa  -.  1  VVl„..v  gocls  ar..  d.-livon'.l  to  ,!.,■  buyr  «bi,-l,  ho  W 
nofp'r^viouslv  o.ia„,...«l,  he  ..  ..ot  dcc.od  to  bav.  «M.pt«l  tt» 

,  ela.  <1  u.ml  lo'  i-  had  a  r,.a.o„able  opportun.ty  of  ...^« 
them  fo.  the  p.rp,.»,.  ot  a.certa...,ng  whether  they  are  ,a  m 
forn.il  y  with  the  eontrnrt  {f). 


r-l  \nv  dotoricrnlion  other  th«n 
,h.t  i,',.-,j™,  t«  th«  ."".»  a.»^t  1';; 
borne  by  U.«  "»''","',",■;;';'' vu 
S.  C.  11.  «3).  .\1  t"  th«  effort  ot 
aeteriomtion  from  .c«ul™t.l  »•?"<;• 
^  «»r„..   ..  (f.,,.,.7.;  ,19.*..   -   '^    ■  ■ 

lli'p.   3».  ,-., 

(„l  E.  S.  M..  1»12.'     '■>'■ 


lH  (1854).   1„   1:1.  3'-.     .        : 
du.v   ot   veodor.     .-     /-■n"  1.  i«'^ 

asm),  n  M.„.  L.  li.  3J.J;* 

iUrCiiyinirle  Unyrfi'liiJ  '"  "   '''  ' 
.  ,«„;,>.  7  T..,r.  1,.  ii   n^- 


)Tr»e-i 


CO»TMCT»    IH^TINU    l„    .HI   S*ll  Ot  OoOM. 

:■->  Lnl.«  o.l,..rwi.,.  „^,„,|,  »|,„„  ,|„,  „,„„,.  „.„j.„,,  J,  ,^^^^  ^  ^j 
«,«l.  .0  Ih,  l,„w.,-,  1,..  i.  Ih,u,„I.  „„  ,,,,„„.,,  ,„  „„„,,,  ,h„  b„,„,  „ 
r,«0Ml,i,.  o,.p„,.,u„.„  0,  ,.x„„,i„i„^  ,l,...  ^,«,l.  for  ,1„.  ,,„„,««  of 
«..,t..,nu.K  »l,„tl„-,  lli.v  ulv  i„  ,„„f,„„i,(v  „„|,  I „'„„,, ,',/ 

34.  Tl...  I,,,,,,..-  ,s  .|,..„„,l  ,„  1 ,,^„.,,  ^„„„|,  „,|^,.^^  1^^ 

""""'•"■  7,""'  "•"'■'■  'l'"i  I-  i'"-."...o|.u,l  ,1 „ „„.,,«„ls 

h., .  h.,  „  .l.l.v,™l  ,„  1„„ ,1 1„.  ,1 ,^,  ,„„  ,„  ,.,.,^_, ,_,,, ,_«! 

.Ilicll    1-   IIICUIIMKt.'lll    ,Ulh     til,     ,l«,I.T.il||,   „t      1|„.    ,.||,,,.     ,„     ,    I 

'""  "':  '"'•""  "'  "  "■««"""l'l"  " I.-  IVlHi,,,  ,i„.  ^,„,U  v,iii,l',i 

irilinwliuK  lo  ih,>  «,H,.|  lliiil  Ik-  Ii;is  r.j.',  ir,|  il,,,,,,. 

S3.  L'ul....  others  i„.  u^iviJ,  «hr„.  KWHl,  aiv  ,l,>l,v,„J  , 

imyiT,  and  li,>  irfu...  u.  «nT|.|  lli,.,„,  l„ivm«  tl..'  n^hi  v,  m  ,|„  |, 
'-i,nl  bwiliH  lo  MMii,  lh,.,„  ■„  ll„.  ,.|1,.,.,  h,|,  ,,  i,  .„||„,„„„  ,;  I 
inlM.iaf.1.  1..  Iho  «.|1,  ,•  ihai  1,,.  ivfn»  ,  to  i,.v,.|,i  i|i,.„,    , 

36.  WU,  thi.  „.M.r  i»  ,,„H_,  ,„„|  ^illiiiK  l„  ,|,.),»,r  ,|„.  ,,„„J, 

■'"''  '"I"''"'"  •'"■  ''»."•'■  '■■  'at >liv.Ty,  „„d  111,-  Im.  .,   ,lmt  „.,• 

«thm  a  r..i.onahl,.  li„„.  „ri,.,  „,,|,  r..^,,^,,  ,„|^^  j,,,;^.^,      ^j. 
r«xl*,  I...  „  liabl..  „.  ,|i„  ^11,,,.  ,„,  ,„,,  |„„  „,,,„„„„„,i  ^ 
,i>-gl«-l  or  ivfunal  ,u  ink.  .K-liMT,  ,  a,„l  „l,„  f„,  „  ,.,a,„„,|,|„  ,.,,„ 
orthca,,.  an,   ,.u,l,„K  ,.l  ,|„.  ^,„„,,.     ,.,,„„,|,j  ,h,.,  ,„„,,j,     ^„ 

thl.  wlioi,  ,lia]l  all,,-,  ,i„.  ,-ig|,„  „f  ,l„,  „,||,,,  „|„.,,,  ^^^  -^  _^ 

.,rrul,i«,l  „f  II,,..  Im.v,.,  l„  i„k,-  ,l,.liv,-,->  ,„„„„„„  ,„  ,  ,-,-,,u.|i,m„., 
"f  tho  contract .  ' 


VIS 


t't,ieiy,  u^ 


boiud  fi. 
M-turn  r 
j-.-,..f.<-,-..l.. 


L,,,l>U,tj  .-I 
I'Urcr  t,-r 

or  rvfadnfr 
H»Ii?Bry  .if 

VOnd». 


Pmr  IV.-Ki(iin 


I'mwiii  Silleh  v,,ii.\», 
,,,ed  1(1  Ih-  „,,    ' 


'Hi.  (1(H„ 
>ill|aii,l  vl 


.lelii.nl. 


87.-,  I      Tl„.  Bi-U.-i-  of  iinUiU  i„  tl 

wilhii,  th,  iiMniiig  of  thin  .\,-i 

(a    \yi„-„  ,1,,-  whol,.  of  ,h„  |„-i,„  1,^.,  „„,  |„„„  |,^,j  ,,,,  ,  ,^^^1^^,^  I     (.|,i,„.  „j. 

,b    tt  l,r-„  a  lull  of  .-xchuiig,-  „,-  „tl„.,-  ,„.^,„i„b|..  „,.„-u„„.„i  i,,,' 

boiu  r,..»ivt<i  „,  c-onditioiml  (wv,,,,.,,! d  d,,-  .on.l.tio,, 

on  which  It  Has  r«-..ivnl  has  noi  I„-p„  fulHll,.,!  I„  ,-,.,„„„ 
of  (h,-  iliBhoiioiii-  of  Ih,.  iii«i,-uiii.-i,i  ,„-  oili,.,.„i„; 

•-;    ill  thib  part  of  thi-  A,-i  il,„  ,«-,„    -,,,1],,     „„.|„j^^ 

ofth,«Uer  to  whom  tlv  hill  „f  lading  ha.  hoen  indo,-.,.d,  1-  „ 
•,™L^.T'''".°'  •  "?■"  "'  '"«««- 

.,•>  jMiliuM.  by  impliottion  dii  un- 
|i^"W  acrtp,«ni.„,  and  „i|i  ,„|,„. 
'I'ra'lj-  i.TOlud..  Ih,  buv,,  from 
L7.ri'5  ''",?"^  ""  "■"  «™"n<l  "» 
-'«»).«.  II.  22  8.  C.    135) 

""'  '""'■"■'  '■«.   (1902),  .1  (j.    f.    H. 


■S.  in  whioh  It  .u  h«ld  in  an  „tion 
>■  ho  alle^  ,h,  j.,„d,  ,„,  „^  „,  j^^ 
■I'lality  «,puUted  for  mmt  nut  onlv 
.,',„|.]y  with  tl„-  t..j-iir<-m.-„t,  „f  tl,;, 
wttion,  but  «1»  ,i„„t  dsraand  cnn- 
(-ellaUon  of  th,.  ,-.,ntra,-f.  s™.  -ji.., 
rvfi.ii  V.  A„,o„/   (1901),  1  (/V"lt 


,  jmi^^^«i" 


21 « 


neller'" 
ri(r!itH. 
ChiUj,  U' 


Tn>;  I.AW  OK  Suu'i.i:  Conikaits. 

.on«ignm>  or  »gont  «ho  ha.  hi„.«-II  paid,  or  i«  ai.(*tl.v  .-.-.pon-W. 
for,  tKf  price. 

88.-(r  S"1'J>'"1  '■'  '!"■  I"">">'""»  "'  "'"  '^'"'  *"''  "'  ""■ 

Act  in  that  iK-half,  „otwith.t«.i<li..B  that  t he  property  m  •!,. 
gooda  may  havo  passed  to  tho  huycr.  the  unp,..d  -oiler  o£  so»k 
as  such,  has  by  implication  of  law— 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  pn,.. 

whUeheiBinposecssionotthoni; 
,h^  I„  ease  of  the  insolvency  of  the  hnyer.  a  right  of  »lopp,n, 
,he  goods  iv  Irmmhi  after  he  hn>  |«rl.Hl  with  Ih.  ,.n.. 
session  of  thorn: 
(c    A  right  of  re-bale  a»  limited  by  Uii»  Act. 
'^^   Where  the  properly  in  goods  has  not  passed  to  th. 
the  unpaid  seUer  has.  i,.  .dditio,,  to  hi.  other  renaHln's,  . 
withholding  delivery  sin.ihn-  to  and  eo-evtens.vx.  vv,  h  h, 
of  lien  and  stoppage  ii,  InnmU,  where  th<.  property  has  ,, 
the  buyer. 


l)liyi'i , 
iglit  uf 
rifrlii.- 


S«11ct'b  lien. 
Chitty,  H3. 


I'lirt  deliv.ry 
Chitly,  4«. 


Termmation 
uf  lii'it. 


1 

1^ 

Unpaid  Selkr'n  Lien. 
39  -fl'  Subiat  to  the  provisions  of  this  Ael,  the  unpaid  »..U;, 
of  goids  who  is  in  possesion  of  them  is  entitled  to  retain  po.s.ss,«., 
of  fhem  until  payn.ent  or  tender  of  the  pr.ec  >n  the  f  oUown.g  ««, 

"Tat^^Vh"^  ""  g""^"  '"'"■  *"'■'"  ""'''  '"""""  ""■    '•''"'''"'°""' 
to  credit; 
(h:.  Where  the  goods  have  l.een  s.,ld  on  eredll,  but  the  l.rm.l 

eredil  lias  I'xpired; 
fe     Where  til.- hnver  hei'Oines  insolvent. 

f2.  The  seller  .nav  .xereise  his  right  of  li.'n  ,iotw,thsla..te 
that  he  is  in  ,H.ssession  of  the  RO,xk  as  agent  or  hadee  lor  tb 
biivei". 

40  Wherean  un,>aid  seller  has  OLaaepu.l  delnerv  ..ith.'gow- 
1„,  mav  exercise  his  right  of  lien  or  reUaltio.i  on  the  reni.a* 
unir^sueh  part  delivery  has  been  made  under  such  e.r.ru,aM«.» 
™ to  .l"w  an  agreen,en.  to  wai^o  the  lien  or  right  of  reteafen. 

41.-(1)  The  unpaid  seUcr  of  goods  loses  his  lien  or  right  of 
retention  thereon-  ,     . 

(a^   When  he  delivers  the  goods  to  u  earn.-,  ,„  ..Ih..  Im-I" 

the  purpose  of  ti-ansniission  to  tlie  l.uv  ei  «  Hhoul  i.>.i>- 
iuK  the  right  of  disposal  of  the  goods; 
(b>  When  th..  buyr  or  his  agemt  lawfully  obtai.is  po--.«»«' 

the  goods; 
,'c'   \h    naiver  llieiief. 


CoNTit\tr^   Hi: 


Lvnx(i  Til  THK  Sale  oi-  Goods. 
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'•■>;  Th(  unpaid  scUci-  of  g<)o<l^,  having  a  lien  or  liglil  „{  i-aten- 
lioii  tlinrmi,  docs  not  Iobo  his  lien  or  right  of  riliiitlnii  bv  reason 
only  llml  In'  has  ohlaiji.il  jiidgnipiit  >  ■■  d.i'i IVir  Ih,.  pWco  of  the 

SInppag,-  ill  iransilu. 

42.  Suhjwt  to  tin;  provisions  of  this  Ac^t,  when  the  buyer  of 
foods  bicomns  insolvent,  the  unpaid  »i'ller  who  has  parted  with 
ihc  p(is»'«>ion  of  th..  goods  ha.«  the  ri^jht  of  stopping  them  in 
'niKiilu.  that  is  to  sa>.  hi'  nmy  iiMinie  possession  of  the  ijoods 
a»  long  as  they  are  in  eoiirse  of  transit,  anil  niai  retiiin  them  until 
|iiivaient  or  tonder  of  the  price. 

43. -il  Hoods  uri'  dieiiH-d  In  he  in  eoiirse  of  transit  from  the 
iinii'  «lien  they  are  delivered  to  a  earrier  by  land  or  water,  or  other 
(lailtr  for  the  purpose  of  Iransmissiun  to  the  buyer,  until  the 
buyor.  or  his  agent  in  Ibul  behalf,  tulxs  delivery  of  tliein  from 
such  carrier  or  other  bailee  (/). 

•2~  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery  of 
.lie goods  befoiT  their  arrival  at  the  appointed  di^tination,  the 
transit  is  at  an  end. 

(3'  If.  after  the  arrival  of  the  goods  at  the  appointed  destina- 
tion, the  earrier  or  other  bailee  aekiiowlcdges  to  the  buyer  or  his 
afont  that  he  liohls  the  goods  on  his  Mialf  oiid  eciitinumiu  posees- 
-ion  of  them  as  bailee  for  tlie  buyer,  m-  his  agent,  the  transit  is  at 
:i:i  ind.  and  it  is  iminateriiil  that  a  further  destination  for  the 
jMida  may  have  been  indieate«l  by  the  huver. 

(4  H  the  goods  are  re.jeetiil  by  the  buyer,  and  the  earrier  or 
iitlicr  bailee  coiitinuo«  in  posM'ssion  of  them,  the  transit  is  not 
ilitmed  to  ho  at  an  end.  even  if  the  seller  hao  refused  to  rweive 
ihcm  back. 

:5'  When  goods  are  delivered  to  a  .ship  elinitere.1  by  the  buyer 
II  i>a  riueslion  deprmliiig  on  lie'  eirenmstanees  of  the  particular 
'•so,  wlipthor  {\\n  are  in  the  possi'ssioli  of  the  master  as  a  e.n  licr. 
«'  as  agent  to  the  buyer. 

;()  Where  the  carrier  or  other  bailee  wrongfully  refuses  to 
litlivcr  the  goods  to  the  buyer,  or  his  agent  in  that  b,-half,  the 
transit  is  deemed  to  be  at  an  end. 

,1,1  Where  part  delivery  of  the  goods  has  hwn  made  to  the 
I  liuyer,  or  his  ugi'iii  in  that  bibalf,  the  remainder  of  the  goods  may 


itoppMgo 
ill  liitn'tttt. 
'  liitt 


.      {I)  Ai  to  t«miii»tion  of  traK»iUtt, 

'      901),  B  0.   W.  H.   «8;     ^    .!„ 
ftiWCTIrf  V.  A»/-«n&,cA  (1911),  Q,  B. 

■OS.  it  R   purtii'iilar   pIiMV   (apart 


from  express  stipniations  to  the  oon- 
trary).  the  trnnti/,'^  i-entinuf*  until 
tlK^  aetanllv  arrive  at  tlie  pla«e  snivi 
fied  (S/ephnu  v.  Bitrch  (1901      ' 


\». 


Pututioii 
"f  trausit. 
*;fiitty,  41a. 


Il 


\  ■  v.: 


1«),2  .111,. 


i  11 


'il8 


How  Btop- 
pagv  in 
Iraiuitu  is 
eflflOt«(i. 
cutty, «« 


CONIKACTS  RILATINO  TO  THE   SaLE  Of  GOOD8. 

be  rtoppeU  h,  twmilu,  ui,W  such  part  delivery  lm»  b™,  m,d, 
undci-  »ncli  ciriumBtai.™  at  to  »ho«-  an  iiRiwrnpnt  to  givo  n|. 
possession  o£  tlu'  whole  of  the  goodn. 

44 -^q  The  unpaid  seller  iim.v  exeruise  his  light  i.f  stopi«B, 
in  Iramiiv  oithev  li.v  taking  actual  po«*»*ion  of  the  good,,  or  h< 
itiving  noti.r  of  liis  Jaini  to  the  eari-i..f  oi-  otlier  bailee  .n  ivho» 
possession  the  go..ds  a.e.  Sueh  liotie..  .nav  be  given  eithm  l„ 
tho  pel-son  1.1  aetlial  po«».>ssion  of  tiie  go«l«  o,  to  his  in-nioipal 
In  the  latter  ease  tlie  noliee.  to  be  .Heetnal,  n.nst  be  give,,  „ 
sueh  time  and  tinder  sueli  eireuui.tanees  that  tlie  pruieipal,  bv  ll„ 
exercis..  of  ifasonable  diligence,  may  eomniunieate  it  to  h„  senani 
or  agent  in  time  to  prev<.nt  a  delivery  to  the  buyer. 

12-  When  notice  of  .toppag,'  m  Iftnmhi  .«  given  by  thr  ...11. r 
to  tlu-  eurrier  or  other  bail*.'  in  possession  of  the  gr.ods,  he  mu-i 
re-deliver  lb.,  goods  to,  or  aeeoiding  to  the  direelion,  of.  iheseil, 
The  expenses  of  sueh  re-delivery  must  be  borne  by  the  sollfr. 


Eifeot  of 
■ub-sale  or 
plodfre  by 
buyer. 
Chitty,  44ii. 


»ide  uol 
ganenlly 
rMeioded  by 
lieo  or  Htop- 
!»««'» 
Irmuitu. 

Cbitty,  «7- 


Goods  of  ft 
peristieible 
nulurv. 


Re-rale  hi/  Itai/ei  (ir  SHIer. 
43    Subjeel  10  the  provisions  of  this  .Vei.  ihe  nnpuid  seUtr. 
,igh,*„l  lien  or  retention  or  stoppage  w  UmuUi  i>  not  alte.t«lb, 
anv  sale,  or  other  disposition  of  the  goods  vvhieh  the  hiij.-r  m.. 
have  made,  unless  the  seller  has  ass^'nted  thereto. 

Provided  th-.t  where  a  doeuuwnt  of  title  to  gomls  has  bt« 
lawfully  transferred  to  any  pel-son  as  buyer  or  owner  of  the  g««t, 
and  that  person  transfers  the  d«-umPnt  to  a  jR-rson  who  Ukestb. 
doeumrnt  in  good  faith  and  for  valuable  con-iJeration,  the,,,  n 
snch  la«t-n,entione<l  transfer  was  by  way  of  sale  the  unpaid  s*,, 
right  of  lien  or  retention  or  stoppage  In  Irmmh.  ,s  d.te^teJ.  ». 
it  sueh  laBt-mentionrf  transfer  was  by  way  ot  pb-.lg.-  or  „ti.. 
disposition  for  value,  the  nn,-iid  idler's  right  o  l'-";"'  ;■"■" 
or  stoppage  in  tramiln  ean  only  be  exere.sed  snbj.r,  ,„  lir-  „gb 
of  the  transferee. 

46.-:i  Wol'J'-'l  I"  ''"•  l"Ovisio,ls  of  Ibi-  M-e.ien.  ,y-,t«. 
o£  sale  IS  not  re«i,.de.l  by  the  luerc  exereise  b-  an  u„,..„.l  *"1 
his  right  of  lien  or  retention  or  stoppage  w  traimtu- 

'->  Wbr-re  an  unpaid  seller  who  has  oxei-o»-d  his  nglltof  lu. 
or  retention  or  stoppage  u,  /,-«,«,(«  i—^is  the  good.,  the  b..: 
aeuuires  a  good  title  tbeielo  as  against  the  original  Imjir 

-I    Win  re  the  goods  an-  of  a  i)..-rishabie  nature,  or  iMi-  ■: 

nnoaid  s,-;i,-r  gives  notiee  to  tho  buyer  of  his  iiitentioa  tn  n-- 

J  t    .  buver  .loes  no,  within  a  reasonable  time  pay  or  tender  < 

;;■  .,  ,  tl-e  unpaei  seUer  ina,  re-sell  the  goods  and  n-eover  lrol».t 


This  Law  of  Sisiflb  Contraits. 

original  bu>er  damage*  f„.-  „„y  w  ocoa,ionc.d  bv  l,i,  l„eaoh  of 

.'ontract  {g}.  .  v 

{4'  Whoro  the  ,oUer  oxpi^^ly  „«.„„.  a  riglu  of  ,.„.«.le  i„ 
oa^.  ..  buyer  should  make  default,  and  on  ,l,e  buyer  ,„ald„g 
drfanlf,  ro-«.ll8  the  goods,  the  ungi„„|  ,„„,rae.  of  .ale  is  therebv 
„«mded,  but  »-,thout  projudioe  to  any  elain,  the  aeller  ,„av  h-,v,. 
f'lt-  damages. 
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Part  V.-A< t.on.s  ,or  Ur,,,,;,,  „,-  t„„  CoNTHAn-. 
Krmedirii  of  //«■  Sellei-. 

47.-1     Where,  under  a  eontraet  of  sale,  ,be  propert,-  iu  the  .Uu„.  tov 
S«J«  l,»»  passed  to  the  buyer,  and  th,.  buy,.'  wrongfully  neglects  '"''■■-• 
nr  rpfiiH*  lo  pay  for  the  goods  aeeordiug  to  tlie  lerrns  of  th,.  ^'">'>'' 
,o„lra,t,  the  seller  nia.v  maintH,,,  a„  aetion  against  hin,  for  the 
price  01  the  goods  (A ; . 

(2;  Where,  under  a  eontraet  of  sale,  the  priee  ,s  payable  on  a 
Jay  cenam  rrrespeet.ve  of  deliver,-,  and  the  buver  wrongfuUv 
ueglcct-  or  refu«.s  to  pay  such  priee,  the  s<.ller  n.ay  maintain  an 
act™  tor  , he  pnce,  although  the  property  in  the  goods  has  m.l 
,««1,  and  the  goods  have  not  Wx-u  appropriated  lo  ,l„.  eontrael 

.i,  Nothing  in  this  siTtion  shaU  pivjudiee  the  right  of  the 
..llcr  tor,«ver  interest  on  the  priee  from  llu-  date  of  tender  of 
10  goods,  or  from  the  dale  on  vvhieh  the  pric  was  payable  as 
the  case  may  be.  f  j       ,  « 

48.-(l:  Where  eho  buyer  wrongfully  neglects  or  refuses  tn  n 
«ep,  and  pav  for  the  ^ds.  the  seUer  niay'i naiiitl    „     L     ^"t^X,"' 
iiwiast  him  ior  damages  for  non-aweptance  yi'  """'• 

(2 ;  Tlie  uieasure  of  damage,  is  the  estimated  'loss  directly  and  m 

;'"""■;■  ^"™"7''  '"    "">  -dM-v  use  of   events,  from  "'~." 

liiiyiTs  bicaeh  of  eontraet  {k  . 

:r  Wiier,.  ,1,,.,.,,  iK  an  available  niaiket  loi  ihe  -oo<l,.  , 


'  interest. 


<■/'■  y€i  ii,  this  L«iiiKetii»n,  liunio.f 

■  tM;  asm),  <  u.  r.  B.  321. 

(A)  \  plfift  of  iwn-delivcry  may  not 
bt  mupW  will,  ,„  ,lt„,„,tive  plan  of 
intm«r  qaali,,.  (r,.,v^„  v.  AHm:,- 

«.B.»S.C.217,.    Wh«™.„V.,i„„ 

.t  tk.  p„„.  i,  r..l,„t>«l  by  «  p|„, 

•I  E^n.deln,rr,  tlie  initial  li.irileii  <,t 

pmf  of   d|,li„ry   i.    „„    tho    «i.||,r 

l      ...',  •"■■'"'"  (IMS),  35  N,  .S. 
Mp.  467). 

.liMl'''l"'ii;-  /'•"f'o^/"-  (No.  2) 

!■  ,'.  ^    ■"   B.    110.      As    to 

n«»t«tcl«iin  for  non-dsliverr  in  part 


jo  XI,M,j,  V.  «„a  ,  i9<„|,,  ,  0.  U  ,  J;, 
seo.  .1.  to  d6ciiion«  iu  actious  for 
non-ac«ept8npe,  Br,.    o,;it,„„t    Cn    v 

''<"v/°n''i--"'T,   '''■    f""').'  2' 

L    ":  '\--'i-     "len  itooda  :,r.-  pur- 

rl.'^t  >'  'J"'.'J''"'  ""■  '"''I'  '■""• 
-.ri  t Ij  a.oord  thcro«ill,,  or  „„  „„i„„ 

«ill  .,  lor  rcfuM'  to  a..i-.'pt  (Z„r/,«,. 
.^4w,/,.  r„.  V.  F,«,hi.,„knm  „,rf  «.•„,].. 
'"""  (1912),  Q.  11.  22  K.B.I) 

(/■)  f}rr,'r  v.  Z),.«„,„,.,  n91 1)  is 
V,.  L.  It.  226(Ma„  i.\,;„.  i''  '" 
3S0  (Siwk.).  "'-'--l  W.L.  R. 


2iJ0  The  Law  of  Simple  Contkacts. 

tiou  tl«.  miMuic  of  damages  i»  prirm  faci^  to  U:  a«u-.nimd  b> 
the  diSnrouM.  between  tlu-  .outra-'t  luicc  and  the  ma.ket  or  ™rren. 
price  at  Ih,.  tim..  or  times  when  the  frmxls  ought  to  hay.  b«t 
acocptwl.  or.  it  no  tin,,-  «a»  lixod  (or  afoovtam^',  tlii-u  al  tbo  tw,. 
of  the  refusal  to  accept  • 


,H ; 


i)fiiiiiig»">  t'" 

lion- Jolivi  rv 
Ctiitt;    44>. 


Remedien  of  the  Bmjir- 
49- a     WhiTc  tlu-  t.cU.'r  wrongfully  nrglirti,  or  ivfus..,  i„ 
delivi'r  th,.  i?o«l9  to  tlu.  bu.v.T,  the  buyer  may  maintain  ui.  (i.ti„, 
ugaiuBt  the  seller  for  dam»g«  for  uon-delivery  (f 

Or  in  other  words,  the  .xpressioii  of  a  liiin  delenmi.alioi.  ui- 
thi  part  of  the  pr,.,L,i»or  never  to  perf.nn,  his  part  of  th.'  eoatr.,.,. 

when  eonimuniu.ted  ,..  tin  pro,nis.e  and  aeted  n| I.>    nm  . 

gives  him  an  imn,.4iate  right  of  aetion.  a.id  he   neul  net  .>,, 
conditions  priwdent  of  any  kind  ^m;.', 

(2^  The  measure  of  damages  is  the  estimated  lu>.s  clir>,:tly  Mil 
naturally  resulting  («-,  in  the  ordinary  eonrsc  of  events,  from 
the  seller's  breach  of  contract  (»^ . 

(3^  Where  there  is  an  available  ma'  kol  fin-  the  goods  iu  4Ue8tii)ii 
the  measure  of  damages  is  prima  jock  to  be  aseertanud  by  tfc 
dificrcncc  between  the  contra.l  pfiee  and  the  .narket  or  currcM 

^„i  I/.COUV,,.  1.  i;<.A-o»Mmn).l:)  .,«t„r«lly  rr»ult..it-  tr..m  -«." 
wai  givm,  111.'  fair  nnd  ,'?»■*"  "",|™j:|,._,.„  lx,„v,i..i  llie  valnr  10  ih»  km 
.h„  m»™r.  .,r  damage.  ...  "'»  l--  °'  '^°  ' '  V  w.  t.  R.  «I1,.    ^'^*'- 

C19|.2),  m  W.  I..  K,  H7  (.Vlbcrta). 


('ONTHArTs 


nil     Svi.K    III.-   OoDIM. 


i»1 


price  Of  the  g„«|,  a,  ,h,.  H,„.,  „,.  ,i„„.,  „.|,„„  ,h„.         . 

I..  Ihi'imil-I  iimv   s.-,.|,i   iii^i    „,„l  rl,  i'      .•""""'""  wise.  lU. 

.n..v  b,.  omd,.  at  any  ,„„,.  u,f,„„  „„,„„,„,„  „,.  _|^,^.^^^      I'""""n 

..eH«„„a..„.,,on,y  „,.::::::;::;:  ;:™;;^;;^;-«^«.. 

njectthi' goods;  but  he  miiy  '     '"""^  '" 

y  -1  up  again,,  ,:„.  »,.Uo,.  U.,,.  Invad,  .rf  wan-an.y  .„  diminu- 
tion or  ratuiotion  of  tin-  prifo  (,  •  ,„■ 

.b    „,a„,,ain  an  ac.ion  a^,i„«,   tin.  ,..11„;  l„r  dan,.«™  for  „,. 
breach  of  warranty. 

(2;  'ri,.  measnrc.  of  .laniaffo.    for   bn«d,  of   warranty  ia  .ho 
«t.m.ted  lorn  dirix'tly  and  naturaUy  r,.„,ltins    in    hi 
c™„fey™t.,from,ho  broach  of  warranlyjrf'  ^'""^ 

(3;  In  the  case  of  breach  of  warmnlv  nt  „..»i-.  l  . 

^^  facie  the  diife.,..  ,.^::Z't^.  t"  ^^  1?,^: 
.-.of  dchver,  ,0  ,he  buyer  and  the  v„,.,e  they  w  dTave  1^ 
if  they  had  answered  to  the  warranty 

a^  The  fact  that  the  bnyer  ha,  set  up  the  breaeh  of  warranty 
i=d.™n„t,o„  or  ex„ne,ion  of  tb„  prie.  does  not  preyent  bin  from 


iPI  -Vii  to  motBure  «f  darautfc^   tm- 
™-(ieii«n-    of    cinanfity  contraotod 

™.ld  amply  „-i,l,  tl,o  »«rnin.y  wW,  w  i,  H  i,    ""•'  i;  '"'''  »  "nditioo^ 


w)  IWoction    from   priw  for 
;l»"7).  11  O.  W.   R.  SM)        '^*"' 


'•rinj  the  piriod  n(».K™™'fl,"'ou'S,','  '^i'':.,,  -  -  / «...  r'ma  io,t 

™n«  out  ,,1  his  di.v  (.V,..  /  '„''     V    y  ,  ,         '^'Jir-'"™  '»'  1~'  »'tt«Ulv 

1  ftYW '"""■•'■"''  ''"■ 


V.  r„„„^:„„   rm(„„/„„„  ,,„    f,|„j|^  II 


*.■     ■  l'^ 


t 


«2 


Chltty,  449. 


Exttlutiinu  of 
rind  oiui- 
ChitW.  449. 


time  a  nuen- 
liouoffwrt. 

by  acHoii. 


Auotioo 


52    Notl.inp  in  tl.U  AH  ^Inll  .^ll--t  »!»."  right  ol  tl..  Ln.-M. 
J^U";  .Lor  i...t  0.^1^ 

ho8  failed  (()■ 

Part  VI.-Sippi-ememibv. 
aa    Whero  anv  right,  d.>ty,  nr  liaMlit.v  -oi.H   ari.>  under , 

the  partioh.  or  by  UBOf?e.  if  tl.o  u«.i-' 
nnrtiM  to  tlu-  oontmtvt  ("' . 

34    Wh,.r..,  1.V  thi^  AH.  n„v  ,vf..r,..,.,.  i.  ."ado  to  ,,  r..,w,„uU, 
,;,";,,    '.'.Hon  what  i.  .  ..a*™'.!"  'i-  "  ^  ''•"■^•■""  "'  '* 
WI„.n.a,nr„l,t,d>,.y.orl,nMlHyi>fcl.r,.,nn..l„..U: 


59. 


,,,,1.,..  otl.or^i*-  by  Ibi.  A.-t   provtdM.  b, 


oiiC'im-d  I.\ 


payment  into 
Court  when 
tirewih  of 
watrtnty 
nUegwi. 
f!hitty.  480. 


it  may. 
»ctio« . 

M ;  Wli  re  goods  ar.  put  up  fo.  sal.  by  auctun>  in  lot.,  ..hi 

bidder  mav  retrmct  his  bid.  ....    i,    „i,i,,.,  ,,. 

'°r  Where  a  ,ale  by  at.ct.on  .s  ..ot  -''  '"";;  ;;^^' 
,i:ht  to  bid  on  behalf  of  the  seller.  „  shall  no    '       ' 
X  to  bid  hitnself  or  to  ett.plov  „„y  p-rson  u^   ■  ,    , 

,,.,„.. be  auetio^rUno^-t^vto..^^^ 

or  anv  eueh  person,    .mi.'   ■«" 

treated  as  fraudulent  by  the  buyer-  .„.,Wi  ■..  <  n 

(4,  A  sale  by  auetion  n,„y  U-  not.he,   ,«  be  »  ^'      ■ 

^„ed  or  upset  prtee,  and  -ri^...n  ••"'—' 

..pressly  by  or  on  behalf  of  t^^;-;.  ,^.,^.,       ,, ,,„. 

Where  a  r>ght  to  b>d  ,.  '- '  *         ,7  „,^    .-^  „  „,..,„,„„ 
the  seller,  or  atn  one  pe,.o„  on  bts     hall. 

«    Where  a  barer  has  eh^t.^l  to  ae,«pt  ^ouds  wlurl.  1«;  >»■  • 


(0  A.  to  when,  right  »  '»*«"" 

of  good.  "W  OM  "'™''' "^iS" ■"       "' 
fXrIon  '18621.  •'  N.  *>    200, 


(o)  A»  to  wh«t  uoolliwt".  ' 


CoVTI.»-,s   KKHTl.VO   TO  TH>:   Sai.e  Of  Oo.,»8. 

price,  bo  required,  i„  ,!>,.  Ji«,.„i„„  „£  „,^.  ,^„^,  ^_^j_^^^  ^^^.^^ 
»t.on  depend.  ,o  ,:u„s,g„  or  pay  iuto  court  (ho  prioo  of  the  good, 

;,:: 't^f  "^ '" "'''  ""■'■■  ™™"'^'"  '-"''^ '- ' '^  "- 

M.-(r<  The  rules  of  the  common  lav,  iacluding  the  l.w 
merchant.  «ave  ,n  ,o  I«r  a,  thev  arc  inconsistent  with  tL  expre» 
prov,.,on,  of  th,s  Aef,  a.,d  in  pa^fcuhir  the  rules  relating  to  tho 
[..■  of  prmcpal  and  .p.nt  and  the  eir«t  „f  fraud,  n.isrenresen  .- 
,»n(.;.  dure»,  or  eoe,..,,,,  nu,taL,  or  other  invalidating  can,,., 
,h.U  eonlnme  to  applv  fo  onlraels  for  the  .ale  of  good.  (v'. 

(2    Nothn,g  .„  tht,  A„  or  in  any  repeal  ,.ff„.,„d  thereby'shall 
.Bm  the  enactment.  reiat,„g  ,„  bill,  „f  «,;,,  „,  „„,  ,.„^- 
Ijlatrng  ,„  ,he  sale  „1  g™l,  whn.i,  i,  , .xpres,ly  r,.p..aled  by 

,3;  The  provision,  of  this  Ae,  relating  ,0  ;.„ntra,.ts  „:  sale  do 
,,ol  .ppl,  to  any  iransact.on  ,m  the  forn,  of  „  eonlra..t  of  «.ie  „  hich 
,.  intended  to  operate  b,v  way  ,„•  ,„,,^  ,„j  ^ 

"thprwcuritv.  r        n   .  ae,   vi 


va 


(J)  Ai  to  the  effect  of  luiH-ropre- 
.«ntit40i),  ^I'e  t'iilt,  V.  Cnnttr/itti,  /'«(,- 
tab  Co,  (mi),  22  W.  L,  K.  S«8 
;SMk.);  Rnmnpe  v.  nsuor  (1913).  ■>3 
W.  I„  R.  308  (8«.k.). 

in)  See  a*  to  fraud,  />"cA/',„„.  v 
(».»™i  (1902),  (j,  R.  23  S.  0,  8"- 
^W/  T,  Olairl  (1896),  28  N.  S.  Itep'. 
Iti.  It  may  be  laid  down  ax  a  bro4(i 
rewril  principli-  of  law  applying  uiirr 
sli*  to  contrarte  cf  sale  or  purcluwe, 
bf  whenever   one   of   two   innoeent 


.er«m.mu.t  roller  by  the  ael,  of  . 
third,  he  who  enable,  .uoh  third 
!"■,""."  '°  "'".ion  the  loo.  mu.t  ,„,. 
I...n  ,t  {Prop,,.;  Uank  o/  H,'L7\ 
l-'tn,  (1901),  X.XXIV,  S.  <-,  B    «»)■ 

.Ill7"/ii'  ?"">«"'  »'  "olen  gooi 
.  .11  not,  however,  be  entitW  to  Atoh^ 
them  agamst  the  trie  ownor  in  Ih. 


H4 


WlAi 


Tlir.  I'AW  OK  SlMl-l>.  t.'<>NTK«T». 


CHAPTER  XIX. 

,»MKACT1   (*   .MBBIVNTII,K   AliKNTS. 

\V  J  T<T.-il..">»,  .1"'    Fu.lo,-,A.-..aHc.nucUHl   h.^  .1,.      ...,.  r„ 

SLld  .o,n,on«l  L,.«i.W.uv.  «>l,...  ...  -^.. 1». 

""T:":r.h...ta.u„.,u.  ,.„„.. ,0,Uano„.im»,.. 

follows: 

The  Factor)  Ar.l. 


chitty,  ite. 


DErr. 

a.  DimoiiliOlu  by  ii.oti«ntilo  .grott- 

(2)Wect  ol  rivoction  of  ooiuent 

(J)  PMumpUon  that  good.  «e    n 

*  '  ^J.«ilon     ol     .gtot    with 

owner'!  ooMont- 

4.  Eileet  ot  pledgo.  of  document,  of 

5.  PlSSji   ol   8»^   ""   "■"«»»'"" 

6.  mjh'i  ««i°''«'  '''■  '?",;S  "' 

£od.  or  docum<ni«  ol  tltlo. 

7.  AftSment.  m,^'  tLrooirh  'l"!". 

8.  [toJi«o«v«    right,    "f    roo-iiroor. 

»nd  poimifmco". 


u.  bwpofition.  by  wHon  mid  Imym 

of  good.. 
9.  Ui.po.ition  by  ullcr  n'in»imii|« 


10.  Di.po.itioii    by    buyer    .Atti.iu 

(2^xDeptioiui     to    operation  »! 
.\ct. 

1 1 .  EBect  of  lub-pledge  ot  pWie  k' 

buyer, 
li.  Mrthml  of  Ir;inBfprriiit(  iiOcain..iii» 

13,  8«TinK  '"'  "I"'''"  "'  ""'  "'"" 
U.  Saving  for  t-onimoii  l«w  p<>»'f»  •■ 
agenti. 


Chavtm  6H,  10  KiAv.  VII.  (1«1» 

•Xn  Ac.  respecting  ContraHs  ,„  n.la.ion  .«  Good,  in  .h.  Po.-«: 
(if  .Vgentf  anil  othont. 


1.  Thin  Act  may  be  i:i.cd 
2.^(1 ,  III  .his  Ac. 


B  \hf  "  Fa<toi»  Aol." 


i.a 


and  war-hou.-  receipt,  as  d..i,.uJ  hv  .he  L.  " 
T.aw  Amendmcn.  Aet,  an,    «arnn,,  ,«■  onler   or    < 
ieliver>.ciKoods,al,dan.v„,l,erd«.n,e,,.a^l,., 

ordinaiv  course  of  business  a.  proof  ol  tl.e  (,.—  ■ 

.  M  ,'12  A  ."'3  Viet    (..   te 


(<!' 


Contract,  „p  MR,r,„„,E  An.vT,. 
thereby  re,,r,.^„tl  ''""'"'  "  "*""'  «<-^ 

"PI   I      -■    .  '..  wviiritv  of  ffoodf 

» .v™;-Li::.(r;:-'"«^^^^  """ 

iwdoo„„„.n,„  of  „•„„  ,„  ,.„„,,  ".Krir""'?"^  «"'"'"•■•<'' 

•"•  i..  his  actual  ,.u,iodv  o,  „,.  'h  ,i  '''°'"'''  "'■  ''"■""'<'nf» 

.0  hi,  ™„,rol  „r  f„,.  |,i„;  „,  „„  ,„.^  ,;,,; ;;,j»">-  "<'h-.  p,.r.„,  «„hjcv.t 

[A  person  ,vl,o  lum  a(h„neod  nionnv  to  tl, 

H.J8-  but  a  funtor,  i„  taj,    Z  f  "'  '"  '"'"  '^  -'"  '»  not  « 
JT'nd  upo„  „  Hdault  o„  ,l„.  ,,a,-  o  '  I         '""""■  '"  '^'"  ''*«  ""t 

"'"•  "'l>»i«"Mio„  of  good,  „„?,!„., I  L.  ""■  ^n^^nt  of  the  p„..^„, 

'■■«.'i.™ae,i,^L ,'hro:  ..v:r::;r' ■"" -t"'' ■"^''^' ■'■^ r--" 

I  «■  .™  oxp,v„l.v  autl,„,-.„l  I,,  „„.  o«„      of     :  ^'  "";■"'"'  ■"  'f  Chi..,.,  2«o. 

"«"'":  providod  that  tlio  n,'.,-  ,    ,  *-"""'"  '"  "">l'- 

,    -  "■  ^"0.1  faith,  ,.„  1      „r  n   .M       '  ,""'"'■  ""^  '''■'"°^'"»" 

-™^"..h.di,,o.itio:i,:: :::::;;:  7-;:-;;^^ ^ 

|-^.™....p..„,iv  o;:/;r::,::::v:r;;-::;vT'"' ^- 

I  ■    "'"^I'li  iTvoltodtaiiiiof 

■    i")  HitfJt,!!     _       «    . 


82") 


1.  Ill       v""   C""").  X'VX. 


authority  of  tbrnJ.L  "■'""""  tl'" 

A,..„„„  (1900,  ,7, J  n,  b""        '■■ 
15 


» 


MB 


T..E  !.»«•  or  a-Mi-'-f^  ••"*"' 


RCTixiltlcli 

Chitty. 

ItO.  -iHl. 


I>f;ri»utive 
tjucQinmt. 


PnaumptioQ 


Effwt  ot 

of  titlp. 
Chitty,  281 
Pledprp  lor 

»nt«^fdp°' 


Ritrhtfi 
Bc^uircJ  by 


„,„hority  i-r^voM.',  .,  „(  „„,,i„„  :'.  llwi 

(2,  Wlu.n   u  n,..mmtU.'  uff"!    '"'  '[  ;,„.  ,„.  m.,..i.t*  ol  .ill,  ,„ 

Lnvuii.iif.h— •".»>'"    ',",.„„:„„.,  ,„.„v,a,.a  u..  :. 

,„.r«o..  tak.niJ  un-U,    "^  \\,„  ,,,.,.,,,„-,„,.,l. 

(,r  Whor.  a  .mT.a..t,l.   .)t  "'    "  ^  ^.  j_,^  ,^.„^  ,„,  |,„,„  , 

acK.um,.nt.  oC  ti.l.  u.  P""'  »  '',  ,^„,„,  i„  ,,„,«.,sio„  of  ,h,.  g-..l. 
been,  with  «'"■  •■™''""  "\""  ^b.  ■  ,1.,.  ».>„„>..  of  ,ilU.  ...  U, 
good.,  hi,  i,os«.«,um  ot  th,.   .™  _  ^^,_^_  ^1^^  ^,^^^,,.„,  „^  „„ 

owner.  ,  .     ^^.,  ,i„.  e,.n»<>i.t  of  the  own.r  d,.il 

(4,  For  the  ,mri«».«  "«  ""; ''  ,  ,,^,„„,  ,„  ,l,o  ,on.rar>  . 
be  pre,unu^  in  th.  ab«.n Lv-Un  

,  „t.  nF  lltb-  ti>  150(«1»  "ball  !"■  il"i»"i 

4    Aplo.^ottl""'*"'"""'  '^ 

,0  be  a  pledge  of  the  goods. 


■I 
i  If; 


olerVa,  4c. 
Cliitty,  ■:i«l. 


;Xrea,n,«a,.Uea^t£^-;»-— Tl^ 
Jebt  or  liability  J""/™"  .^,.;  J,  „„,u„v  no  fur.b,.  ,i,h,. 

transfer  of  other  goods,  o        a  ......uleratiu..  bu.  *. 

negotiable  seeur.ty,  or  any  ulbervaa                  ,,o,„i,l,.rat ion  of  .k- 
"gotl«  are  pledged  by  a  "■-";  ,;^    ",^      ,  ,  ,,„,„ ,„  ot  ..1- 

l-livery  or  """«*- ?'f^;;'„r  of  other  vJuaU.  .«;.'  | 
goods,  or  of  a  neKoUuble  «ecur   J  _^^  ^,,,^  ,^„„j, 

fbe  pledgee  .ball  '';'l""-''^  "  „  '  H,,,  g„,„l,,  doeu,.„.„,  «-«' 
pledged  in  e^e.»  of  the  vaU.     >       J  ^__.  ,„„4,,,,J,r| 

;;,„fhervalnable,een,,.y  »h""«'" 

exebange.  .^rwnient  nmd'  «™'| 

mcreantde  agent  liiiuut,n  | 


ConnncT^  or  ^rEi.rivT„.K  Aokvt, 


397 


;  ,.1.  fr,  «i,oll„.r  ,„,.,o„  |„r  ,|„.  „„,,  "  "°".  ""'"  P'»«"»'on  of  tho  Pr-vim™, „ 

K"i«i.i,  III,.  ,<ui»ipri.v  «liaU,  ,„  rro,„.,.,  „r  „  i 
ni«Ji'  to  or  for  I  lo  u»i.  ,,f  ..,  .1  ,  ""I"'"  or  ailvHnuon 

.rai,.f..r  any  ,i„.|,  |i„„  ,„  „,„„|„,  ^^^l'^ '  "^  ""'  f"'"'".  -.<!  ra.y 
0«po».7io„,  h,,  Srnn„  .md  Bu,j„.  „f  flood. 

•itinif  for  h  111,  of  Iho  ,m„,U  „n   I  -       ni'-'icunlilf  agent  l-".»ioD. 

pi*.  or  otii,;  j!;^:^  u:^'':::,  •■!  ■'" "-  »>■  -»i-.  ^^^"'-  *"■ 

'l-Mmo  in  goo,i  f„i,|,   ',1       '  """<,!"  any  porsoii  roooiving 

"'trau^fo,.  wnro  ~W      ,  ,''■'''""  '""'<'"*  ""•  ''-^'"ory 

I  -mi.  tlio  ,a„io   '        ■    """■'"'^'  ''■^-  "'"  """-  °f  th-  ^od, 

il»  ■!'. .,u,cnt»  of  titlo  to  ,},„  "    1       ,  ''""■»■-""'  "'  tl'-  Koods  or  V,^-"' 
"■7or,„„  or  by  a  Ir™       .T:^;^    ^^  J^'fr  '"'  T?^""'  "^  ~- 

l"'8«»lf..itl,  .„d«itl,ouiMo,io-     r       T      '™''""?   "«•  wiiio 

l"*-.t  of  the  owner.  ''  '''■'■•"»™f»  ol   litlo  with  tho 

J^l^'^i^Z  tt  :i,:;:i;'f  ,•"  «--^^'^  p--«i„n  or  «.„„«„„„ 

t*- Condition,!  «,Jos  /o,  >!  ;:,       ""'f  "'"'■"  "■"  '"™-?  ".Sr^ 
"  provisions  of  (hat  Aot  '         '"'"I'i^'d  with  t-';'"liti...,.l 

■  '■-'"""'- ;^<^^'^'"""< .--i^whiohiho!;^,^- 


aas 


lliii'niUMltx- 

CWtty, 'iYi, 

Ssviof  lor 

HkIiU  of 
tnw  tiwnt*- 

Chltty,  ■i«*-- 


Saving  I'"" 
(fliiinwii  law 
powcri*  of 


,       ,1 ll,.r  \„u.  ««<«-nlo<l  Ihwio    Pro- 

vided  Ihat  »1-'"  "  '"■"  ",„„„,  ,„  .,«„..r  of  -ho  «o,k1., 1   '  , 

tionwl  tran.f.T  «...  h.v  «ay  <          ^             ^^^„  ,„,  ,,,,,,„„„1,  „,„: 
li..„  or  r,.„..,lio..  .>.■  ";'P1"'«"  '\'  I",,,  ,,,v  „t  ,.1-1« -1^ 

.,i.p.«i,i.,„  f..r  V..U..'.  -1-  "'"7  ',    ';.,;,,  .,.,j,...  .o  .1, .  n.l. 

or  .toppnX" '•""•"""'""""""' 
of  ih.'  tran»f.-rw, 

Siipp'f"' "''"'■ 

of  Urn  AH,  til.'  ir"'"'"  "'="'""""  "' 
la.  For  ll..^  imrP""'  "^,1,.  r.  .  .•■  .W"" '  >"  ''>•  '"'"""  '" 

rV''t:-'— ^-"^'•''•-'"^"■'■•° ""'"" 

13.-'  1 '  j^"<  '.'"^    ; ,  ;,„„ „■„.„  i...u».it  ,.,Hi  i.i.  I--1- 

„r..xc.mptl..".tro."..">l-"     >  ,,,0  owner  ..1   =«■' 

(2)  Nothing    ...    •'"";^''     rl..f;.-n.a..u..v.in..'t«f--^ 

from  r«ovorin«  .Lc  f""''"/"  '"',,, 7„,„  „,.,«  of  ,.....1»  l-l"'-' 

,„K.  or  rl.^g«  thereof,  or  ^J^^,^.,^,,,,  .he  gon.l,  a,  „. 

b,  an  agon,  frcu^h^v.^       r^  ,,,.  .,,„,,     ... 

time  before  the  »ah-  'h  roo.  ^^_^^  ^^     ^_,^  ,j    ,,,.     ,, 

U.e   good,  vc..-  '•^'"'''.'f;,,         ,'  f  whieh.heu«e„.  >vo..l;n'Vl.. 

re,,,.ired,  any  ...o..ey  ...  r-  j„,„,„,,„,  of  tiHe  .l.or..o..: 

bo  enti.h.1  to  ret,...,  th    t'"    '"  "'      j,,^,  „„  „„,,er,  or  fro,,,  ..-'■ 

„„v  of  then.,  by  way  ol  1      a  ag,  ^^^     ^^^,^  ^^      , 

ing  Iron,  any  >-»-;_  ^J^      ^Immk  -  the  ,.n-lu^oI,i. 

„ny  bakne.  of  ™';  •      '^  !    f,  ,„e  a...on«t  of  bis  .:.;"■ 

.ale  of  the  .'ooJ.  aff,  d.  d «.      ^  ^^^^^  ^^^,,,,„  .„  ,,^^.  ,1 

by  an  agent  fron.  -'-  -^^  ^  ;,,„,  ,„;,,,  ,„,„..,  , v  ,.l' 

bepaidforiheKam..,o.    ">  pa  „,„  .,„,.,„. 

of  »o.-oft-  on  ,be  part  of;   t,  g  ^^^  ^^^^^^^^^^^  ^^  ^^^^,.,,. 

independenay  ot  this  Act. 


1^^ 


3M 


Bwrtg  L" 
KuIm  irluri    ■ 


"■  I '     '"''  Mn,i,,„f,r,  Art,, 
•■I    fOXTiisTO 


1  hmt,!  5tortit«p.  Ah« 


,  IT' 
t 

,  •■-'»  i 


»ith; 


FAdJt 


""Ki"   


,,.''»*  «uwni.'iiu  ..  '        ..„, 

••ut   t-.rm,  of  .orlnu-l  ...  jtj 

Ml       "ThT""'  "  ■"  ""■«  fci™  PIT- 

In  Bri.i-I.  Colu,ubi,..  by  a„  Act  pa«„l  i„  Igfl,-,  f„  .    ,,    ,,     • 

"'Ontario,  I,  an  A,-,  pa.,,,1  ,;  /,,      v'"'''''^  *''»''''™  »'  >9«0: 

l'g«.h„„  dealing  wi, ,    rr„  1^    "  »""'■  I'-k'  of  thoir  province. 
«,.t  biU.  of  Je.  P'«^'""o«  of  fruud,  on  orcli.or,  by 

TW.  provincial  Ari8d.-al»  lib  (b,.  ,■..»,■  ,    .■ 
f«K-.  bv  wbich  term  is  Z^^l        "'g.»l>«t.on  of  rhattel  mort- 

l.>-v»„d,.ban«eofTb„n„r  r"'!'^'"  '"""™"'l"""."i  Lv  de- 

'«««i"  .p-iliod  nunZ  of  d        ""''"  ',""'«"«^"''  "'"'"  ""''i" 
'.p..or«l  il  i„  the  Act  p:„v!dlr  ""'  "™""""  "'^-^  ''» 

"""  ««-.l  i»  jnetly  „„d  trulv  ind.'b    d    '        "'"  ""'^'^''^" 

'''™^"'^-p'^-^-''-"'-«nn;b;;::;,:::tr:b:: 


OhlMy.  6«f). 


Ootier*]  »o,M 
^Chattel 

Aot«. 


SUtutoty 
requiremwiu 
iQ  chattel 
mortgiBjfep. 


i")  J  Edw.  VII.  c.  8, 


(O  JO  lidw.  VU.  c.  flfi. 


'A^  S3  jt  fi4  v;-. 
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Ktiles  ri'latiiig 
to  hypotho- 
cAtioD  of 
growing  or 
luture  i:rop«. 


DeoiaioHf- 
on  obatM 
mortgageH. 


The  Law  of  Simple  Contracts. 

i,  was  eieouted  in  good  fsith  for  the  puiposc  of  »eouring  tl„ 
'Z"TT.  iJ,  and  no,  for  the  purpose  of  proteot,n«  „■ 
S  and  chattels  .nontioned  therein  from  alUu>hme„l  ly  o,  ,. 
^^itor,  of  the  n,or,gagar.  It  is  further  euaotx-d  that  „,„  |„ 
r«.odure  a-  to  registration  and  uUidavit  n,us.  U-  adopted  e,  ,1. 
'Z  of  overv  sale  a».|;n.nent  and  tra,«for  o I  goods  no  ,...„.„- 
pli"d  by  an  i.nu.ediate  delivery  a.d  foUowod  by  an  a.tu:d»,„! 
Sinn,  change  of  possesion  of  the  «oo,ls  and  chattels   olJ. 

1,  the  case  of  conveyance,  of  gro«.ng  or  tnture  crop.,  the  g,  .  - 
ral  tcndencv  of  legislation  .s  to  enact  that  no  mortgage,  b,ll  ,„ 
d..  en  a,arg,.,  incumbrance,  conveyance,  transfer,  or  a..,.i- 
men't,  :^;.oh  is'intcnded  to  operate  and  have  cBect  us  a  ..an.v, 
shall  applv  to  or  all«-l  ajiy  growing  crop  or  crop  to  l»,  m"»"  i 
„^re,'Lc  .,.  security  for  the  pu,vh„..  pr.ee  of  »..cd  grnn,:  :,. 
further,  that  no  nr.rtg»ge  or  incun.brauce  to  secure  the  ,„.  „1 
s"d  gr  in  shall  be  g.vcn  upon  any  crop  »  »ch  ,r,  not  so,v,,  «.,„c, 
le  year  of  the  date  of  the  c«vution  of  the  »ud  n,ort,:,.e  . 

incumbrance.  ,     ,.      , 

The  foll„„;ng  d,.-isi„ns  on  chattel   raor  gage.  ,na      1.    f-- 
l,rl,,f„l    in    clncidatino;     ,hc    prmisious    ot     the    Ads    .1.:,.,. 
In  :ewith:  j      w  i 

KHeet  ot  leaving  blank  spaces  iu  mortgage  dce,l  (<(  . 
\   chattel    n.orlpagc  covering  after-ac>iu.red    propcru    ,■-.■ 
n.^essarilv  vonl  on  the  gronnd  of  nneertairty  ic  . 

Meet  of  registry  w.thout    affidavit   ot  ba„n  ^cs  .,,,!«■ 
admission  of  oral  evidence  to  vary  the  written  docuine,,,  , 

V  n r.tion  hetwee.,  actual  sum  i..  which  tnortgagor  was  .n-lK. 
,„  mo-tgagcc  and  an.ount  stated  in  alhdav.t  ol  h,.,a  /,rf.     '/ 

,  ,    „„,  .    like  a  nlcd-ee,  is  bound  to  conduct  a  sali  ,)1  h 

J.;:;n^:peH^^:J;.o;mnsthe.lltohim.e,f,a,,,,o,l 
:*ct  in'good  faith  and  without  r,vklessly  and  .n.provd™,!. 
sacrificing  the  goods  the  sale  caunot  1»  impeached  (/., . 

Wor..,  iL  distres.  under  a  chattel  mortgage  an  ,nad.,,:. 
advertisement  of  the  sale  of  the  good,  comprised  thercm  «,11  .■ 
title  the  mortgagor  to  damages  (»)• 


itii 


<d)  W^e     V.      IIM     (1910).     1« 

;■/„>..  Co.  (1910).  1*  «.  r..  U.  6S9. 

(,.,  ImprrM  Ih.-fer,.  fM.  v.  f/W,. 
(1908),  18  Man.  L.  K.  *"'•,.  ,, 
W.  v..  It.  808  (Alberta).  ,  ,  _  , 
ml),  15  o:  W.  n.  188:  «ltd.  1 
O.  W.  N.  648-  ,  .  .  ,  ,  „,„, 
/i\  li,-:iit/i  I'll  I'm  but  L"ii-i  »"" 
/„„.o",'»!  Agency  v.  IMKk,.  (1911), 


XLV.  a.  I'.  11.  30-2:  «-■  :J«' /;■ -■-; 
V  fBri-  I'hw  (■».  (19101.  H  »■  ■ 
K.    MS;    ll'ond  ,.    0,11...    (».  " 

"  (,r  v^'i  'f:  «.'--  (•»">' '; 

O    WR.  973.     X^  l«  thi- "«•'•"■ 

iitU-d  tor  loH,  „..™io„,.J  l,y  w»« 
th-  morlgap,..'.  negURant  renwjl.; 
111.-  n.orl»«f.-<i  l'"!',"')' '"',    I ttii 

.\.  C.  499,  1".  C. 


Bills  or  Sxw  and  Uhahkl  MuHniAi^ns  Acts, 
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And  where  in  a  chattel  mortgage  a  bank  is  the  mortgagee,  the 
™te  of  mterest  sfpulat.^  for  muM.  not  exc.«.d  that  preLfbed  by 
statute.  '^  •' 

b  the  ea»e  of  the  ren.oval  of  g«,d,  eo.npriBed  in  ehutfl  n„„t- 
g.ire  to  a  new  d.»tr,ct,  the  o,ni«»io„  „f  the  n.artga.-ee  to  .elile 
engage  with.n  the  statutory  time  li„„t  w.ll  enable  a  purehaser 
buying  after  the  t.n.e  ha»  elap»«l  to  oblai,,  a  g«,d  I  ill  but  a 
purcha*.  »-,thm  the  time  pre»eribed  i,  no,  .Heetual  against  the 
mortgagee  (<).  s        - 

In  erier  »„eee»«fuU.v  ,„  „npeavh  a  »„h.  „r  ,„„,,gaged  ehutteU 
y„  be  ground  of  the  mortgagor  having  „,„de  an  anteeedent 
*r  te  redee.m  str.et  ev,de„„«  of  the  ,.„der  is  essential  (m), 
although  vo  unlan  pav,ne„,s  of  a„  illegal  rate  of  inf.rest  arj 
,101  r,r<,verable  lr,m,  the  pavee  al   the  suit  of  the  paver,,,'. 

„  the  provinee  of  Ontario  it  is  provided  by  the  eSiIs  of'sale 
.,„!  Cnattel  Morlgage  Aet  („  ,  in  relation  to  agreeu,e„ts  whereby 
possresion  passes  without  ownership,  that: 

In  cafe  of  an  agreement  for  the  sale  or  Iraiiste,'  nf I      r 

.:  ...  ^ind  ,„  a  trader  or  other  person  forT  p^,  ir:;';::tr  ^^^^ 
h>  „n,  m  the  eonis..  of  bu„„e.,,,  the  p„s,s,.,si„n  to  pass  ,„  sueh  ''"•"'■"'•■ 
;™I.T  e,  elber  person,  but  no,  ,l,e  absolut..  owne,-ship  until  eerta.u 
|..v,,,n„,s  „,,.  „,ade  or  o,her  eo„siJera„„„s  s«,isaed,  anv  sueh 
rn..s,ou  ..  ,0  ow„e.sh,p  sbaU,  as  against  ereditors,  n.ortgagees 
«  ..nrebase,.,  be  wnd,  and  the  sale  or  t,.ausrer  shall  he  deled 
111  have  been  absolute,  unless-  '>.i.meu 

«    .be  agreenien,  is  iu  wr.liug,  sign„l  by  ,be  ,,„r,ies  ,„  the 

ngrcement  or  their  agents;  and 
:h    unless  sueh  writing  or  a  duplieate  ,„■  eopy  ve,i,ied  hv  oath 
,s  Idi.l  ,u  the  olhee  of  the  eounty  .•„„,■,  ,lerk  of  the  ™u„l A 


I'v.f   ,     '     '■■     ''""""•     (1»U3). 
>\XU.  3.  ,'.  li.  324  (N.  »■.  ■!■  , 
I'l)  British     a,<b,mhia     Lntt,!     ,ntd 

^'A.a   C.  li.  sua.     A.  totheeffvA 
".  a  iniditor  refusiiy  to  aci'ppt  the 


.mount  of  luj  d,.|it  „;,c„  artua,ly  tcn- 

mui.ure  of  d»mHgra,  i«jo  /te„„otem,n 
J','"''"-""   (1909).  (I.   11. -36,  a.  C. 

IW./.T.   tl9,3)   A. 


*;.>>,«« .. ,,■„„. (,8»,), 2 ,.  E  •  f ;r." ;■■'•"" <iw9), 9 w.L.,1. 

■■'I  the  aaaurancL'  are  inc«i)ahi«  of  .-.,™iXv  *"""'"  *"l'  time  of  the  extx-utioii 
■f  .1...  X.  ,«  whenTC:,."  ^i^Xtj.Zt'T?,  "  °°""^"' 
I'J-l  nil...  «.,  II  „„„4,  V.  .»o(,,„,,;  <  ,9,2fr.  K  >ilhordi,«,.rd  f.  u  ,,„„a  AV/e 
*.lhe™lc„n,idi.ratio„f„r„bi'^iili^„'diJ;>;'',    '        (>•.«.).     A,  1-, 

'•  mwnpl,.,..  hil,  of  ,alo  a«  airaii^    ,/a,,,!7;  j  f*'     ■^""  "'•■  validity  of 

'  *•»  (19,1).  ,»  W  T  K   B70      h-ol'iy       f""'"^'  '"'  value,  «T  faL" 

'  (Wi»  (,9„),  ,;  B.  do  J    tHi  '        '■  "  '•   '■    "    ^'"■'  KomJi 

1'  ».  S.  0.,   1897,  ...    148.  ..   41,  .„b.,.  ,  (Qnt.) 


WS! 


I 


C«rUin 

not  within 
the  Acbt. 


Hiring  find 

pnichaac 

agreementrt 

to  bo  iu 

writing. 

Chitty. 

47B— »8U. 


Instromeut 
to  set  out 
tennB  and 
amount  pay- 
able. 


Till;  Law  oi  SimplicConiu.icts. 

or  uniou  of  countio,  or  in  the  proper  office  hi  »  di.lr.n 

in  which  the  goods  are  situate  at  the  time  of  iiakm. 

the  agreement,  and  al«.  in  the  olhco  of  the  connt,  ™,„: 

dork  of  the  eounty  oi-  union  of  counties  or  in  the  ,.i„|,i 

office  in  a  district  in  which  such  trader  or  other  ,,™,,; 

resides  at  the  time  of  making  the  agreement,  such  hh,,.- 

to  be  within  ttve  days  of  the  delivery  of  possessici  „1 

any  of  the  goods  under  the  agreement. 

It  has,  however,  been  held  by  the  Supreme  Court  of  Canada  ll,,, 

a  mrol    i-nvment  whereby  a  manufacturer  deposited  w,  1,  vu.l 

de'Xr       r  Irn  of  his  goods  upon  an  unders.aaiding  that  <h.  W.  . 

tTre  to    xhibit  them  for  sale,  and  that,  if  sold,  Uie  price  wa.  .„ 

to  remitted  to  him  within  twenty-four  hours  of  the  sale,  and  tha, 

any  e  haneed  sum  obtained  by  the  retailers  tor    ^e  Seed^  -«| 

that  marked  upon  them  by  the  manufacturer  should  belon,  ,e  I. 

retaUers  as  their  proli,,  was  net  an  agreement  wi  bin  see,,  U  o, 

TaLe  Act,  and  eonscquenlly,  upon  the  reCader,  mak.n,  .. 

a  signment  of  ibeir  goods  for  the  benelit  ol  creditors   h.  el.,,,.- 

r^uestion  did  no,  pass  to  the  assignee,  but  remained  the  prepcm 

of  the  manuf aeturers  (p) .  .    ,      -^  •  ■  i  i  ^, 

In  the  BiUs  of  Sale  Act  of  Nova  Seotia  (.q)  it  is  provchJ  b. 

sect.  B  thereof  that;  — 

(r,  Every  hiring,  lease,  or  bargain  for  the  sale  of  pe,>o„.. 

chattels,  aeiompanied  by  an  immediate  delivery,  and  fol  o.-   „. 

anlctual  and' continued  change  of  possession,  whereby  U  . 

agreed— 

fa)  thai  the  property  hi  the  personal  chattels,  or 
(b)  in  ease  o'f  a  bargain  for  sale,  a  lien  thereon  for  the  ,.„ 
thereof  or  any  portion  thereof, 

shall  remain  in  the  person  letting  to  hire,  the  lessor,  or  thr  br- 
shall  remain  J  j  ^  f  ^,,3  [,;„   f,,„tal,  or  price  »gr..,J 

:;:^;:^rirvXl^:J;:^^:  authority  .haUbea..W 

to  such  instrument. 

II)  Such  instrument  shall  set  forth  fuUy,  by  recital  or  olfcr- 
wi  !  the  ,  r  "  nature  and  effect  of  sueh  hiring,  ease,  er  barga 
Cl^e  and  the  property  or  lien  remaining  in  ^^  V^^^, 
t„  hire   the  lessor,  or  bargainor,  and  the  amount  paj.H.  .h.t- 
u  i    :,  whether  expressed  as  hire,  rent,  pri<«.  or  otherwise 


SXSVl.  •=.  (  .  K 


K,a,i:ert     C1905J 


(,)  K.  a.,  1900,  ».  1«2. 


B.LL»  O.  S.LE  ..VD  C„.rT.L  Uo^r,:,.^  AcTS. 


(3)  II  sliaJl  bo  aocompaniod  by  the  affl<l»v,t  „f    -.i        ,    , 
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■  .,   ,       ,     '      "  "  ""K"™  oy  an  am^ut  duly 

■■  ,;?;'r;7"  "*  -  '-"■  "■  «■ ...»-  - 

instrument.  "    ""- 

J    Such  instrument  and  affidavit  sliaU  b..  HI,.,?  i„  ,l 
4d,.«i.  for  ll„.  rogi„r.,i„n  ,li„ri,,t  ,„  I,",,    /       ,  "  ""j  ''^"'Y 

..«.W.imetl,ems,run,enti,ox„,Ue,  t  ,:;::',:''""^': 
.Utsucl,  properly  or  sueh  lien  shall  re„  ,i„  ,  ,  '  ,  *'"""m' 
a.  against  the  ereditors,  purehasem  and      ,  ,  T'?""  '"'"'"• 

bnag,  the  lessee,  or  bargainee,  be  nuU  and  void  '  ' 


iiiHiiivit; 


i 


fu 


y 
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THt  Law  oi'  SiMPtt  Contracts. 


UHAPTEK  XXI 

XU    m    BlLl."    OK     ExCllAMiE,    UllEULt>    in; 


An   Act  hel.iti 

Pkomissorv  Notes. 

Skort  TUlr. 
,j;i  Vict.  .:.  3:1,  «.  1- 


Si  MM.Sin   Hf   CONTKNTS. 


.2.   Ik'tinition^.  .  „     , 

3    When  U.init  »  doae  in  pHXl  f»'»' 

4.  WIml  TOiutltuw.  •'K"";"'^,,, 

5.  Rciuisitioiia  111  I'JWPS  "■  ''^.^P"''' 

tions. 
(i    I'nmputatmn  o^  t"-"  ■        , 
7     Frjv\.ion«  u..  t-.  c-nnwd  ™"'l''" 

^ppU»l.l^  to  dividend  warrant.. 

,,.   [m;'ir«l.Vl'.  l.i.^.'" '■«""'  ■ 

n..t  to  apply  <»>  >^»n»da. 
|»    .Wi«ati.m  of  ...mraon  >«  and 
law  iucrehai.t  n.  miiotiable  11.- 
Htnimfnt«.  . ,  - 

prpBentutiini-  .    ^    .„; 

1-2    nWUI    ropy  nti.rot.-st    .v. 

d,-ncP  in  art  ToiirtH.  \ 

13.  Otticer   of   C'mrt   not   t*>   art   a«    i 

I4-l«"*Se8   a-     t/.    „«ffOtittbli-   iii- 
rtrum-nt.ii.su.-a.i.- parent  t»r 

piit^-nt  riirJit^  , 

17,  18    D.Hnilion«   «f     l"H     '•'     <^'' 

(.■lianac.  „  .   i  ■ 

Itf    Persons    in   whos.-    tiivour  i 

may  bo  drawn. 
'HI    Drawee  to  be  namt-d. 
'>1    NoRotiable    and     »on-n'v 

biU«. 
....     Hill-t  when  payable  ti.  order 

'■>~X    Kills  wh.n  iwyiblftp""*"^    '*- 
:.:i     HL11«  pay^ibl"  *>"  *»"'  «^' "  "  "" 

of  un  event  ..^rtain. 
.26.  DrfinitiunB  ot  inland  and  for*-.K" 

.>«.   Rulo'wl.cn  drawo.-  is  a  ti<tUi.m. 


ilab-. 


■2B.   FrP5iuuptioii 

:tu.  Uul«  in  "-^st*  "1  "ii"-—  ■ 
wrontrly-«at«d  hiH 

■jl  liiiidiwi  imtl.oriiy  ■■!  ur.t).  -- 
Li.ilder  of  wifri.'^t  paper  v>  \  ■ 
U-vt   inihiial^'   iu-^rtiuii m 

82  Lnchc»  will  avoid  nirht  "■  ji'I.' 
to  perfect  iiiclitjut.-  Lh^'um-r.i 

iia.  Ktfcrt  of  inwrtion  nf  iwm^  • 
relerw  in  cufP  "'  "•*" 

SA  Whi-re  esprei^s  »tipiiliiuni!  ■ 
serted  in  bill  or  not*-. 

35-   Uulf^  .1- t«  fti-^-eptam- ;imt  iiir 
.irctation  of  bul" 
|.i*oi.tial  wnditiofw  t-  *»lif!i'j 


27.  iCirrwuIaritieH  *"  ^^l"  1 

28.  BUI  of  psrtiiinKO  must  b«  for  u   | 

2H    l^Sr  i^"'a«o"  "f  diK..n-pamy   b.- 
twcicn  words  ami  tii*urt-M. 


3«.   iissontial  « 

;i-.  \aliditv     of    acr^.tan---;    l*'.'>^ 

Pompfptlon   or  aft^r  dishoM. 

;iM.  Ceneral,  .(ualiliwl.  or  i-ou&\\w"- 

iict.cpt«n<«^- 
;t«)    When   aweptance  Ih.otbw  "  ■ 

plet*  and  irrflvo<'alilp. 
(0    l^^entuil     <'on<tihipnto   l"  *l?" 

tual  dcliv-rv- 
■u.   FartinK    witn    ix's^'^^*""   ,■"  ■ 

/„d>  ovidonw  of  delivery 
XI    43-  Computation   of    tim-,  m-^ 
juridical     day*    a'"!    ^^^    ' 
irraoo.  ,,     ' 

,(-4H.  Hub-s   for  d.'tomim.nc  m-    | 
of  pavmrnt.  .  wii   ' 

46    Mewiiiff  of  "montk"   i"  » !"■   , 

of  cxchanjr*'-  , 

«.  Cap..'it>       and      »tk«t»<    ; 
parti.-i    to    in™    I"''! 
hills  of  rxrhanl?*'. 
47    Rail.  a«  to  Kirporution'. 
:      48.   K««t    of    dra»iT.=    »-'< 

ability  on  holder.  , 

'      i"    Forged    or.  aaaiithonisl  m*  | 
tures  to  bill«.  ^^ 

ment. 


Bills  oj^  Exchange  Act. 
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SI.  Sifiwturea  by  procuration. 

'-   SWn«tara"    m    a    reprem-ntative 

MpBClty. 

->3.  \Vhat   (»ii«tituti«8    valuablo   «ni- 

sideration  iu  bilhi 
.1,  Mmniui;  of  holder   for  value 
M.  rtrty     to    ,i«omm<Mlation     bill 

liiiblc  to  holder  for  valuo 
jti,  57.  Mwjniw   of    holder     in  due 

•mine  and  ri^bt  oi  8ub*>,ni,.„t 

i8,  .'•nmu  fnete  (.ri«amptioii  of  valiio 
-.   D^*""^  '^'^  ^y  fiffnataro, 
all,  Hdl  inven  for  usurious  wnsideni- 

tiou, 
«>--6i.  .Vt^tiation      and      «ndor-.'- 

■itne  of  bilhj. 
1.3.  Himjjif   Bitfnaturo   nuffipicjit    »-n- 

'.wrwmcnt. 
«.  IkHc  wheo  payee's  ,„   B,idor««.-s 

.Tiunr  I.*  muxpelt. 
"J   i'rwumption  a<t  to  order  of  cn- 

durM>inent.s. 
■«.  ttTipn     t-onditionul      .■ndor.^ation 

mov  b<t  dixreBBrdud. 
■■:.  KS.  Huits  a..*  to  blaak,  ap«.iai  a«d 

rratriptive  eodorsemt'iit. 
•'■^   Wlxa  oriirinal  mvo^iftbiiity  of  a 

Til.  71.  Rnlp-t  reiattiiff  to  ovi'mui- 
liill^.  juid  prMumprion  an  to  ,.n. 
oorM'iiifot  tfaepcoQ. 

'-  ^'f''. '/  "^inff  bill  with  notii-p 
of  diiuiunour. 

'.]•  ^^"C  ^  ^*  t''«  re-isHue  of  \n\u 
^^^  r*^  P*"^*^'""  «f  hohlen.  of 
Duw  (If  escluiniro. 
JS.  Presentmtint  for   leceptaiice 
h  iVhen      ppewntnH-nr      may      be 
waiv<>d .  •' 

''■  ^^t'^'  ^  (irpsentiofitt  of  «iirht 

"i  '>;^'ncral  rul.-,s  u^  to  i.n-«.iitiTK'„t.   , 

lor  flTOeptBncp.  I 

'■'■   '^tiraate  exfuw'K  For  non-nre 

sentmenl.  ' 

W.  Mc9  u.    to     liiau  an<i     date  of 

iU'c^ptanotv  I 

'■lyi    I'lffpot  of  iioii-;i.-c«|,iuiicj-    bv 

uraww. 
li;  ^t  of  l».ider  to  K)fu«e  a  .iwali- 

ned  ac(fpt.ani*. 
J.  Riehtfl   of   dniwer    or    endorser 

»hcn  holder  ac-opto  a  qualifiod 

secppianoe. 
»-f*i.  Ru!w  a^  to  prcHfmtineiit  for 
I         parfflfiit, 

■'■■  W.  Wh..n    prr^rt.tmont  muv  ho.  , 
'Jiapensdl  with. 

""iti,;^"""'""  ■■■■■>'"-' .3i 

I  ^-  ""'"'   «>   to   nutioe  or   Ji»- 

»"»'  •»!    partie.   to  ,.),„„,       „5 
■™   ""tip,  ,„„,,    K,   ^iv.,»  ' 

tile  lmlder~"'~  "'  "'  '^'''  "'   i 


I   SECT 
101. 


1U2. 


1]7. 


Bight  of  party  roooivinj  „«!„ 
to  ftand  on  notice  to  unt^x'odent 
parties. 
Purtiea  to  whom  benefit  of  notieo 
y"'  o"honour  enures, 
aufflciont'^  of  notice. 
.  tlfcel   of  postiU   niiscarrijute  of 

notice   of  dwhonour 

■  \ulid  ejcu.«.«  f,>r  delay  i„  ,,1,1,^, 

notice  of  d;,honour.  * 

■10».  Case,     in   which     notice  of 

dishonour     can     be     ,li.pe„.ed 

-111.  (icneral     prof«dun'    as     to 
^roteat. 
I'oreiffn   bill,  raunt  be  utofoetod 

tor  non.aei.cptaniH; 

Iroteet  of  inland  bills  n.,u-c..en- 

tuu  M70  in  province  of  IJucbe.!. 

Non-j.rolMt    of    bill    di.char™ 

Rcci-ptor  in  i)nivin(c  of  (Ji,ci,„,. 

116.  f,ote,t  'of    bill,     f„;°i: 

Myment  aiul  for  i„.tt..r  -ccurity. 

Neeo..,ity     of      protctinjr     diS- 

h»nonr,d      bills     accepted     for 

Honour  Ki'.irn  protowt 

!«     m.  statutory  provi,iun.s  .-..^ixvt- 

in>f  protest.  ^ 

:i.   liili   to   bo   protesbd   whun,  di^- 

iioRourrd. 
=*■   ■^'™™«   «»  l«-  «P"'i«cd   in   pro- 

3.   .Uethod     of    prot<-,tirir    bill     i„ 

absenw  nt   notary. 
1.  1«.   Expenses  of  uutiniiund  pm- 

tcstinii  and  foiias.  * 

«■   "hen   notice  of  prote.st  \t  U,  bi 
7    |.f,f°"«l.  "-"i^'-ly  Riven. 
'     ilill,     without      more,     not     an 
c-^ioitabic  asBigrnmcat  of  fund^ 
in  the  h.-d.  of  drawoi-. 
I-  Acecpian™   of     bill    aniounla   t,, 

pronim'  to  pay. 
'.   I-W.  Ccrtnin  estoppel,  ,ai«>d  bv 
drawing  an.l  aceptance. 
^o     Iiatility   on   a   bUl   without 
signature. 
.   lVr«n»l  liability  of  signatory  of 
trade  or  assumed  name 
Warrantira  and  estoppels   rai«,l 

hy  endu.>icmciit. 
IM.  Measure  of  damages  arising 
from  dishonour  and  method  of 
recovEiinp  same. 
Ke-cx.liango     and     iuK^re-t     re- 
cov^ble    on    bill    ai..h.„.u..i 

13S.  Mj-anin^      of     '■  t,^n*.f,.rn.r 

hy  dt-luvry     and  warrariti.-..  bv 

Kimo  on  nepotiatirtf 
-l-t3.  Methods   wh.i 

disth.irg(?d. 
Uninti'iitidiuil      ,.ai, 

bill  no  dispharjfp. 
146.  hllfeet  of  raateti 

in  bill  without  aw 

(luTPtO. 

I'-ffi  ^■t.    of    nf.,.,-nt...T,.  .. 


roby   H   bill    ;, 

•  ■oUaiUm       ,>f 

il  altoratioQ 
'■  of  parti«k 


asti 


The  Law  or  Simple  Contracts. 


M 


iind  p«ymi-nt  for  honour. 
Iftrt,  157.  KqW  iw  to  lc»t  iiiMtriiBM-nt.    ; 
158,  IIH-   Knl*'"  ^  ^  bilU  in  ii'to. 
IHo'-im-  <'«nnU-t  ut  Uw-  in  Matiun   ; 

to    iieROllablo   in»tronientii. 
t,ii_HJ7.   Dchnition  of  and  ruU^  "- 

lutinjT  Ut  L-httiu.-^onfibuiik. 
KW— ITS.   Itoflmtion  of  uiid  rultw/.- 

Utinff  to  "  cromk-d  L-hwiU«i. 
nti.   l).-ttnition  of  a  proiaiwory  lioU.-. 
177.  Distinction   bi-tweeu   inland   nnd 

17H.  Delivery  "f  note  ai.  ossontial  elp- 

mcnt  of  i-ompletiou. 
179.  Joint  and  several  nofew. 


180.  Present nit'iit  of  notf  ji.iv  ilii 

dnmand  om-ntial- 

181.  Whon  l-ichi-i  of  Iwldtr  wjit 

ihargc  ondorwr. 

182.  Kffw't   of    noRotitttiuii   .,;    , 

payKblo  on  d«ra«ii<l. 
1H3.  UuIm  m  t«  prMH-nfm.M  m 
bility  of  muk«r. 

184.  Uulos  as  to  prowiitiinnl   u 

bility  of  endorwr. 

185.  Undcrtakinff  by  ai.il  .■.tu|,i 

maker  of  note. 

18ii.  (lualifliKl  appli'-uhiiity  t..  pi 
w)ry  iiot^-a  of  Btatutnry  ] 
Bions  rflatinp  to  billx 

187.  Protest  ol  fori'ign  uoUi, 


■.A...ri- 


Interpreialioii. 


2.  1. 


,  ihis  Att,  uiili'sd  llu' 


rpltiiKei(>nii>lt-'li'Ll  I'v 


■J  h 


(bj 


M                   ••  Bcimr.' 

(J 

1              "  Bin." 

(c) 

m               "iioto." 

ft                   "DiliuTy." 

(t. 

if,              -n.-idtT." 

(g; 

;M^                    "Euil'-rrtL'- 
,yl(                     ineiil." 

(10 

(i) 

"Vain-." 

(i) 

'<  D<-f''Ut^'-." 

(k) 

(1) 

Budiiic-w 

(2)  ^ 
53  Vict 

liil! 


iiii;.'|iluiui'''  iiuaiia  an  aiv 
or  iiotihcatiou; 

action"  indu<lL'»  cou.itoi-cluiiii  ami  8cM-..li 
bank  ■'  means  an   incorporat.il   bank  or  s^ 

carrying  on  business  in  Canada; 
'  bearer  "  means  the  person  in  posaossion  ul : 

which  is  payable  to  bearer; 
'  biU  ■'  means  bill  of  exchange,  and  "  note     m«i„s  |., 

raissorv  note; 
■delivery""  moans  transfer  of  posse-^ion,  actual  m  :j. 

structiv.s  from  one  pci-sou  tu  another  (a.': 
•holder"  means  the  payee  or  endorsee  of  a  lull  or. 
who  is  in  possession  of  it,  or  the  bearer  llunol  ' 
•endorsement"    means  an   endorsement  cemplrt.l  •, 

delivery;  ,      ,  n         , 

••  issue"  means  the  lirst  deUvery  of  a  bill  or  .,„ .,    -■ 

plete  in  form,  to  a  person  who  takes  il  us  a  l.oU. : 
••value"  means  valuable  consideration; 
"defence"  includes  count<;rclaim; 
•non-business  days"  means  days  d.rectcl  by  ih.  Aj 

to  be  observiKl  as  legal  lioUdays  or  no.i-jur.du'a.l.. 
,ny  day  other  than  as  aforesaid  is  a  businose  J... 
c.3y,s6.2and91. 


^f  it  m»krr  witl.o,,.  r.thfr  h,,  kTO.- 
fdio  or  »™uiL«.».,'  H  ml  «  dolivcry 
b,  or  under  the  .uthority  of  the  m,jk» 
.J  ».  to  tender  him  liable  lo  a  holder 


;n  good  faith  (.W'-A';"!''-    '"*■ 
,,„,'    (t9ll),  IDW.  t-."   '>',,j,, 

ill  liuu  t'liiirse,  ti'."'  /i"*''*'''  ■'" 
Co    V.  Ideal  Boau  funiM" 
H  W.  L.  B.  1'5- 


W^^MS 


i•'^'V 


Bins  OP  ExcnAvoE  Ar 
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Part  I     (JfiNEinL 

ln„,.n,.,I,V.ntlyor„„,.    fl;.  Virt/r !)'),"    ir  "' '^ 

[It  iiisy  Im  ranvi'iiioiillv  stali>,i  lim-,,  ol  ■ 

»;...  p..,n  ,„.,-•:;;:-•.»•-;;;;: -|«^^^ 

;u«l  fn.'  vuluc  obtains  „  valid  liil,.,  ihonirl,  lip  Ml,  ^  p     " 

h.,.  „M  „  »uH,o,o„t  i„  a„,ou,„  ,„  ..„,„„  ,,i,„  „,,,„:'; 

'"'";""•.'■'"'"'"""""•""  •'"'■»  "'■■  '-V  '■'.V  i,,,„„  i,„„  ,1,,.'  ,  ": 

rrsp;:;-::;-;:;;^-™: 

:™.|.»hl.h    w,th  g„od  ;„,n:;  a»l  it,  i„  , J,,,,  ,,,,,,,,,,,,,    '"^^ 

:-,iiirv  w..,v  „™i,.  „r  if  „„  i„,„i,,,  „,„  ,„„,„  ,^    „„;'    ;J^ 

.™l  111''  «u»p.«o„   ,l,s,i[,at,.rf,   ,|„.,-,.  should    i„.  „„    I       , 

4.  m„.n   l,v  ,l,is  A,:,  anv  „„„.„ ,u  „,•  wri.ing  i.  ,.„:„,i,;,  . 

....  .*.."!  I,v  any  ,,,.r,o«,  h  is  „„t  ..^..^.^ary  thai  l,n  .1,    , 

» ..II,  I ,  „„.„  hand,  but  it .  «.,K,,,.n,  i,  i.^  Z,!;;,;'"""''  "«■' 

>l™n  l,y  8onR.  ofhoi-    porson    I,,-  o,    ,„,<i,.,.    hi.  „,„ 

...  iKt. ...  :i;),  8.  90. 

5.  Inthrcasi.  ot  amrjiomtion,  wlicn.   In   ihis   Vil 
«'"i-«„tiM.r  i«  n.,|ui,.,.d   ,0  ho  sign.,!    i,    ,,  ;,|,i', 

«"™™l  7;™,iufe.  ,„  d,,lv  .,.J,.,i  ,,-i,|,  ,h.  ,..,,.,,,,„,, 
««iimp  „■  th,»  ..rtioM  ,hall  h„  .„„.„.„,,i  ,,  ,.„!,.;„„ 

»""''l  ■'  forporalion  to  l„.  undrr  seal.     .V!  ViVf.  ,.    ."i, 

6.  Wl,™,  by  Ihis  .A,.,,  ,h,.  tim,.  ]i,u,„.d  IV  ,l„i,„,  ,„,.  „  , 

i:::;i::''-v:;::.'::' ;;;,::  t-- '■-'"'-'-■' 


TiitnfT  dune  tn 
fpioil  faitli. 


I><^fliiiTion  ,.f 

Ml^PptioD  ill 

KOvHl  Tiiilli 
iiii'l  niMii.iit 


rity  (re 


'111  if  iIm. 
■  -"ill:  Ihi! 
!li"   hill  nv 


Wmt 


lir.'.!  (,f 
■p..f..fi.„i 


"mtiifufii, 


.livid.nJ 

WWlTBBts, 


P  -^23;  m  also  /,„^/.a„,./  v.   i;'//.^.,       .  .„,.'     ■-   J'"'-"--^     v       ft,..  -*,y/,-. 
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Thii  BfinV 
Alt  u(.t 
Hflectvl. 

ImperiHl  Art* 
lA5e.<.  III. 

IS.  ft  I  llTld 

u  Oeo.  ni. 

I-.  ;!0. 


Common  li»v 
of  EnKLtu.1- 


Protott 
jiiimii  f'lt 


Copy  ..f 
protert, 
ftiimii  /aril 
evidence. 


bank  i.it  to 
wt  jw  nutury 


Coiwifioni- 
tiou,  pur.  ha; 
iniiney  of 
lutt-nt. 


Till!  Law  of  Siunr.  Contbacts. 

8.  Nothing  in  thi«  Art  «haU  aSoct  the  provinions  of  lln^  Pml 
Act.     5:1  Vict.  0.  33,  B.  95. 

9,  The  Ac:t  of  the  Piirlioincnt  of  Orcal  Britain  pusso.!  in  il, 
fifteenth  year  of  the  reign  of  His  late  Mn.iosly  deorje  111 
intituM  ""An  Act  to  restrain  the  nepitialion  of  Pn...,!,.,,,, 
Note,  and  Inland  Dili,  of  Kxehange  under  a  limited  »uni  »m|.,„ 
that  part  of  Great  Hrilain  euUed  Kntrland."  and  the  Act  of  ,1,.. 
said  Parliament  pa^ed  in  the  ..ev.'ntivnlh  year  of  \h-  s..,l 
Ma.je8ty'8  reiRn,  intitnleu  "An  Aet  for  further  rmtrannnR  l|,. 
ncRotialion  of  Prninis«orv  Notes  ami  Irdand  Bills  of  I'Aeha,,,, 
under  a  limited  sum  »ithiii  that  part  of  Great  Brilani  («ll„i 
England."  shall  not  extend  to  or  be  in  lorco  in  any  .  ^  jvimv  ,; 
Canada,  nor  «haU  the  said  Acts  make  void  any  hills,  iiol-,  .Ir.f-. 
or  orders  made  or  utterixl  therein.     5-1  Viet.  c.  33,  s.  !!., 

10  The  rales  of  the  common  law  of  K.iglandfd;.  iii'lml,,,.; 
the  hu>  iiierelianl.  save  in  so  far  as  they  are  ineousisleiit  «.iIl  V 
e-tpress  proyisioiis  of  Ihi.  Aet,  shall  apply  to  hills  of  .A.bn-, 
promissory  notes  and  ehinpies.     54  &  Jifi  Viet.  <■.  17,  >.  S. 

11.  A  protest  of  any  bill  or  note  \vithin  Canada,  and  imv  n,|iv 
therrat  as  copied  by  the  notary  or  jusl  ie..  of  the  ix'ae,.,  shall,  in  ,nr. 
.vctioii  be  prima  /«c«  eyidcnee  of  presenlation  and  d,she>,M,r,a.,J 

also  of  service  of  notice  of  sueh  presentation  and  dish m  ,. 

statwl  ill  such  protest  or  copy.    53  Vict.  e.  33,  s.  !)M. 

12.  If  a  bill  or  note,  pr»scnU<l  for  acceptance,  or  pnynW-  ™it 
of  Camula  is  proiesiod  for  non-acceptunec  or  noii-payii,™t. . 
notarial  copy  e.-  th.  V.otest  and  of  the  notice  of  dishonor.  ...i 
notarial  cerlifieuli'  of  the  service  of  such  notice,  shall  h-  r.v.,... 
in  all  courts,  as  prima  Mi"  eviden«-  of  such  protest.  nelnui>l 
service.      53  Vict.  c.  33,  8.  71 . 

13  No  elr.ik  icller  or  agent  of  any  hank  shall  aet  as  ;i  ii"Ur. 
in  the  protest  inj!  of  anv  hill  or  note  payable  at  the  hanic  ..i  :.l  :nv 
of  the  branches  of  the  bank  in  which  he  is  employed.  ■)•!  \:' 
e.33,  B,  51. 

14.  lOverv  bill  or  note,  the  ronsidenilion  of  whirl,  eoiisi-i-. :« 
whole  or  inVarl.  "f  <l»'  purchase  money  of  a  patent  riiji.l.  ni  .1  ■ 
,,„rti„l  interest,  lin.it.'d  geographically  t  oth.TWise.  n,  -,  |.:,W 


(./,  Wli'TC  the  rummoii  law  rule  as 
to  joint  rontmiH  has  biH-n  .«upiTMoied 
bv   »   proviniial   statute,  the  st.itut« 

O  I,  it.  ens'),     .\part,  however,  from 

.„  ,.™.v1„..1h!  IwisUtion,  this  ««■- 

tion  i'  d'ciarotory  of  the  law  ri'iatin|{ 


to  bills  ot  .Xfhnniiv  throushout  tV 
l)<iminion  of  CuiuMia  {.V..?''  v.  f-t- 
„,„,■,■  (1S8D),  <}.  K.  ITS.;.  S'  *; 
also  the  di'cision  of  tlic  Pre;-  l"«;l 
in  Iho  eas.'  of  .'■  ■^"""M  -'■  "'] 
,i,-hl  (1883).  n  .v.  I'.  T;«  en  •PI"' 
from   L'alKida;). 


Biit/i  nr  ExcBAvnF  Act. 


aa» 


.  p.tont  right."  '"  '"""'"'■  "'"  """I"  "  <fiv.'D  for 

3;  Without  such  words  (hiTTOn   „„„i,  ,-     . 
miti  Ihcreof  .|;j1I  Ik.  voi,|     ,      i         ,  """■"""■"'  ""i  anv  re-  Ab.,„.,.„, 

,.,10(,  ,  '  ""'''  '•""""'■•ml...,,,     fl;)  Vi,.,.  e.  .-U, 

,  "•  ™ "'"""■  '"•  ml,,,-  tranrfor,.,.  of 

lnvmg  Ihr  words  .uomai.t  .n  .    •       .         ""'  """' 

•"■■  '^" »' "'.i.-.  .0  «.!>  dZ:  :"l;:,::r™  """"•"•  -"^  --■■"•" 

.hnl,.  or  „„v  part  tl.roof  whi.K  would  h.'ilUT"  "'  "" 
original  j«rti,.s.     ,0:i  Vict.  o.  3;J,  g.  ,-,o  ^  '^'  ''' 

16<  KvfTV  one  who  I'wsucs       11 

orddiv,.rv:u,iv  .ueii  i"«r„mei„  "i"  ^™;;;t";;;,' ;..;;";'":"':!"^"^  S;:;[r'« 

for.  pat™.  riRlil     print.,!  or  „rill,.„  ,„  „  T     ''"     '""'"  »<*•■ 

1I.C  facT  ll,or.,,f,  knowi,,..  ,l„  """""''•  "fo.vi.aid  acr.« 

.'.hav. ,.oi.i„.d,  i„  whoi:  in'::;''::.';;'" "'  7''  '■"■'"■""""" 

™i  li«bl.-  .0  i„ipri,on,n„n?  for    nv   ,    n  no.""x  '     ;'""""  ""'""■  'it""-"" 
-r  10  surl,  (i,„.,  „„,  ,.v,.,vdin„  ,„      ,  ?    "^"•""'-llng  on,.  .,,.;„■,  '* "■ 

'fc.»h<i..     M  Vict.  ,..  ;«,  ,^.;,;"  '"""''"''  ''""-■»■  -  II-  ™.ir.   ,. ,. 


in.v  8U0I,  iustruMiont  Tm„,fer„. 
.>  Uk..  wi 

'UlitfOH, 

'■cn  tli( 


P«TfI.-BnLSO,.-Kxc„.^.voK. 

17.  .i  dill   of  c.xfliauifo  (/    is  „„ , 

■•«i»g(j:.  uddro^Hl  b/o,,.  p  r«„n   ,   ""™'f' """''     "«'«■    i»  J^^",'" 
I  r»..givi,„it(A,,  r^iJirii^r  :  ,  ;;  :'"'■"■•  ''Sm,l  bv  tlio  iiJiill^ 

""•""" »"''•>■■ --''^.i^rr:;;,:;;r;:;;;;'trr'""'" 


■"V  »•■'.■"'""'■' (I"»4). 


.       .J  All- 
I  0. 1..  B.  6 

I  S.MV.  s.  c.  li.  in. 

I  n.  i.i"  ';'',''"'°,™t   "Of   1-onhiiiiinK 

'.hii'.lj  "'■      ^"    iMtninK."!    i„ 

;  '  *'  "I"'  I'™™   ■"■tiliB  i,i  dif- 
'"■"•  "Pmtie.  ia  not  a  bill  ((7,,,,/,,. 

■  •wen  1*  depcndpnt  on  u  Hiih...^,„n..* 
I «'  of  the  fciAhtnr,.  I  """""I"""' 
|««!e  lurtrument  wifhtp  n-c  R|<j-     t 


"'      •  ™"'«r  miWMcript  or  i,ri,il,.l 

i.i  ti.  c.  dia;.  ■■    *    •!■ 


pi' 
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aiuw  witt. 


Vv 
orili'i 


IiiNtninit'iil 

A.Uii.«M^l  t. 
iwnur  niirf 
ilr!iWi'f«. 


I'nye, 
JniwiT'ir 

Cliitty.  flit 

TW..  .Till. 

payiw. 


The  Law  of  Simplf  Contracts 

«um  ortain  u.  money  to  or  to  the  order  of  a  spcciBed  pemon.  ur . 

bearer.  ,        -..    ., 

(2  A„  m.lruinent  wlueli  d.ie.  not  eoniply  «.ll.  W  ...,.,.1  - 
ur.,r,«id,  or  «l»eh  nr,ler.  any  a.!  tn  h.'  .lone  u,  a,l,l„:o,,  ,  ,  ,1,. 
pavnienl  of  money,  i»  not.  exeept  a.  hereinafter  ,,rov,J..,l,  .,  ,..i 

of  exehange.  .      •      i  ■        .  i 

,      (Hi  Ah  order  to  p«y  out  of  a  partieular  fund  ..  not  nu.,„„l:- 
'      lionul  v.llii..  ll.e  in.-aning  of  thi»  mrtionir:    Provnl..!  lli;,i   , 
,l,„l„„lilied  Older  1..  pay,  eniipl«l  »lth 

(„    „„  i.Hli.alion  of  a  partieular  fund  out  of  win.  I,  tie  ^li .. 
i,  to  nindmrse  liiuiwlf,  or  a  parlnnlnr  o.....ii.!  ...  . 
debited  witli  Ibe  amount;  or, 
(b)  a  »l,it..n..Mil    of  Ibe   transaeti.m  wlii.b   g.v...   n,     i..  • 
biU  (A-  . 
is  uneonditional.     03  Viet.  e.  33,  «.  3. 

18.  .\n  ii.slrun.ent  cxpn.»sed  to  be  p.nable  on  n  .■ a  . 

i,  not  a  bill,  an.l  tb,.  bappning  ot  fb..  ..v.„t  do.-,  „.,.  .....  ,1, 

d.'f«'t('i.  ,  I  ,, 

(2      \  bill  may  b,.  nddri'M.vl  K.  two  or  .nor"  dra«....>.  '.I.  i1. ' 

Ih.v  a.r  partner,  or  not;   but  an  order  addressed  to  !«..  .1.;.. 

in  the  altereuliv..,  or  lo  two  or  n.ore  draweos  in  «...•. .■ 

„ot  a  biU  o£  exehange.     .03  Vict.  e.  33,  m.  C  and  1 1 

19.  ..\  bill  mav  be  drawn  payable  to,  or  to  the  or.!.'.-  ..I. 

draw.r:  or  it  may  be  drawn  payable  to,  or  lo  ll...  ur.l.  r  nf.  :: 

'  "(o'"  \"l,i'll  mav  he  made  payable  to  two  or  mon-  piuv.'s  j..ii.il:., 
„,  i't  umv  1..  made  p..yable  in  Ibe  alLTiialive  lo  ,.„.■  ot  .«..,.. 
on.,  or  some  of  6.'V..ral  payees  (»'. 

„  ,. .,  wi-.^«.;."«;-,j;;;f7l;;;J-e;;;:jrjl;s,';:"l':?^!;r 

jiib-witioti.  H-.'  H"'d-  of  Hrifi'<h  .^"ri"    ''""'   '  ,„„„,t,  „,»  ,,f  ,1,,.  ,,!:irv  •>  '> 

^'-rfte=|^s^»--^-"- • -' 

;„...  ('„.  (1«9'2),  <).  K.  2  a.  (  .  2i.l). 

((■)  A«  to  wliulral.»li!..l''»  •■»«'»'«■■ 
„„.„t  of  the  lr«n.u..|i«..,    »™  '■'"'^ 
V.  ,;.,rl.,,.l  (1897).  31  N.  11    "■  ™. 
I'.n/r    f't    It'iM'/'"'!    ^'-    '"""-^    U8»JJ 

ii  Man.  B.  495-.  lJi,,*«:,„' y.  M«,mn- 

V  pillrm'i,  (1884),  (  0.  1!.  565). 
Where  ..n  imtrumcnt  i»  .iin-.ally  e..- 
,l„r.nJ  -this  note  it  not  nP|ti;t..blo 
,  .  ..  .,..  i..,id  a-  ^rtni-itv.  it  ..* 
m,'    i",^'lii.i.le"(/'".."    V.    li,.l,nl..« 


(1897),  ().  I!.  <■'  I).  II.  2"!  ,  , 
(»,)  When,  an  iii,(r...ii...it '•  n..^'^ 
in  u.i.ni..  «.  anibis;.".'.  '•'  '."..'"f  ' 
.loolittul  whether  it  !..■  a  ''"'"'''' 
ehanne  or  a  iiion.U.ory  imtp.ltf  h*' 
mav  at  his  el,...li..n  ...■-  "I"";"'" 
inaK.T  of  the  in^trit...."'. '.  '"'.'' 
eiUliT  (AWi<v.;j.o»  ll.Si.),»»-'l 
13:1;  Bliprov..d  and  f"*" '; . '"  ,  j 

(„)  An  instrmo....!  l.'on.e...""!"  1 
a,...rtain.anior.,io...yl;. 'l..'P"t:l 
or  iier  i.oiriis  api..."'.'!'.- "  i™ 


RriL,  OF   EXCMNOE  A„. 


.   liw  drawc,.  ri)ii<,f   i  ^ 

^."  -.f.  n.a,„„ab,o  ..til'""".;:    ;r  ■»'"--■  in<lic„,.i  u.  « 

(3;  A  b,u  i,  p„,.„,,,„  ,^_ 

WM,..  „r  on  „|,i,j,  „,„  „,      ;;      •'■"  ■  i»  ..x,Mo,«.ci  ,0  l«  «, 
™t  „,  H„nk.  "  •'  '"^  '"»'  ™'l..r»..n,.,„  i,  „„  „„j„^^^ 

»-"i -'i;ii<':,wl!  inj;:!,::;-;;!^- :  t^r  ""■  ""■'■'■••  "-•  "-^ 

bdl  ™,v  b„  ,r,.af„d  „„  pav,,l,;      ",     '"""'"'^'''"SP''-™.  Ih- 
«iaiid8.  '•      "    '"  Ix'iin.r'/- .     *l  Vin.  „.  33 

M.  A  bilj  is  ,,„,.abl,.  ,„  „,,,,„.     ,  .  ,    . 
WM..  or  ,vhiob    i,  c..v,,r,.,.„,     '    V"       "  "■'P'''**"'  '»   b-  ^o 
"■<l'»t,„s  „„  „„„„„.„„  ,1  »"■  '^^   P  oub,M„.    „-,„„f„p   „ 
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nut*'   (/^«wi    V      /?«*■ 

I")  .Jn  imtruDi.Til  prui„i,i„. , ,  "'".J  on  by  ih?  ,.?i"'"  ■"'"'■''  '"^f  b" 

(^HVk  '     ""'"T"PP"ink.d,  •  -'    '■   <■    ■!■    I).   2nii 

l^J  "hi'n  u  driwcc  is  n  r  ■ 


H..IJ,.r.,» 

Ottiiy,  p«y„, 

I'niiififer 
Cl,l«y.  .',jy, 

bllj. 

Wbou  UB-. 

Uwrnr. 


I''iutJti(iuii 
pii/.f. 


Bill  payabK 
wln-n. 
Chitty.  539. 


iliS~^^^K:rt;^i^^^ 


„„'"'"  "lav  I 

„'r,."'Lf";r'"  "••.".^■'K,:;:'',"^.?'"'"",'"  i>-."t  wi,hi„  ,1,1,  .    " 


I*?' 5 


16        °°' 


MICBOCOfY    KSOIUTION   TEST   CHART 

lANSI  and  ISO  lEST  CMAIIT  No    3i 


1.0    !:"-  la 

^=      1^  I-     112.2 


I.I 


^  mil  1.4 


'-  IIIIM 

1.6 


^     /APPLIED  IKMGE     \n 

S^  6^3    E3tt    Wo"    ^t.CEl 


24i 


Whfn 


Piiyiiblc'iii 

whpn. 
ChittT.  .''.)". 


wheQ 
(ivfnlut*. 


Determinable 
futtiro  time. 
Chitty,  640. 

Sifrht. 


spec  I 


fioii 


InUnd  bill 
C'liiity.  fi't"- 


OllH'fhill-, 
Pio-inni>t'' 


Bill  iir  not. 
liaving: 
fictitiouH 
lire  WW-. 


Ti.ELAWOFSniru-.CnNTRirTS, 

■  ■  ■  ,„iIt    ni-  hv  endorsement,  is  ex- 

,:2    Where  a  bill,  o..h.i-  onp.na  I     «     b^  ^_  ^ 

23.  A  bill  IS  pnvablr  ni.  doniaml  ,,,,„,, 

r„-.bioi,,s,..pre.oa  .Ob..  ,«-'■'"""''- ■ ''■ 

sent al ion '«■;  or.  ,„,„,.8...<l 

(V,    i„  which  no  tin...  to,-  ,«-"'■"'  "■'^"'""  , 
(O    Who..  «  biU  i^  aceopted  "^  ^'^''>^";l;^"JJ  Z.: 

huprcning  iB  uncrtain  (VV     D.TMrt.  •■ 
&5.')Vict.o.  17,s.  1. 
25     .Vn,nlandbilIi.abillwhich.s.o,onthof.....i: 

"fxB^'s^^^^- ' 

,,„ton,aytreaH.a,an,nlandb.l(.  . 

9fi    \Vh..rc  in  ..  bill  drawo.-  and  dvaNvne  ar..  th,.  ►,,..„     . 
tJ    ,1     d  aw..e  is  a  lic.it.ous  pc,.on  or  a  p.,-.,.,  .....  li.  .... 

;:;'::  "-.''»''"'^--^ '■■''»' •'"'""''■ '"■""'■■ 

f^  "  ... l^y.nu    }  I) 


,.on.«qucntly      '"-B"™™    ;        1909), 
1  j...^  i.f  i»rnrc  urovmwl  lor 


nlainl.lf   rare  *^';, "■;■.■■,-     ,,    ,.- 

ii,„„,  (i«wi,  li  I  ■  '■/'■  'v  ■'-,., 

(,.|    \.i  altci.n.if.v..  ,l..ti. ...  »*'" 
Jv    ..m.»tita(o    sulS'i....;   ""'P'""; 

i     /.„,,;„    (189J).   «    ?'™;  J,", 
•'?'.>  Sav.-mtl..pr..«mre'.l**'  , 


Bat,  OF  EvcuvoE  Act. 
option,  firhor  as  a  i,iu  of  „,, 

■5-3  Vict.  0.  33,  s.  5.  "'''"'^"  »■■  -  n  pro,uisso,v  a„,„(„). 

27.  A  Mi,  „„,;„,„,;,  ,,^. 
;°;  t  >■"  It  is  not  dau;d; 
C-    ll'at  itdoi.s„o,  .,,,„.„•,  ,„.       , 
,  _        valu,.  has  |,„„„     ;,,.,;  „;'.,;"'";;  g'X".  "-■  Ilia,  am- 
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Orti„„. 

fM.t,-,  ;V„. 

V„Iid  bill, 
t'liitl.v,  6jo. 
J>''  t  'latnl. 


Jrri'giilar 


28;    n„  s,„„  i,,,v,,„|,.  1,^.  ,,   I  ... 
■""•'""f?<,i  llus  Act,  allLo,;.),  i,       ,.      "  """  "■■'■"•"'   'v,th,„  ,1,, 


"itii  intfivst(rfj; 
■''    ^>  8t'>t«l  ii,8ial,„„,„..,.  . 

,        duo;  ■'""""  III"  «l,ol.  .,I,a||  i,„^,^„^, 

^    ' "  I-  -. >«..-t„,„ed  as  difoHed  hy  Z  '-'■ 


■iTrtiL 


f„t„„„. 
IMmll. 


bill  (/; 


•  mtt.  emTif  '  '",'  '"■■  «  bill 

■T  tbi'T^i   «P'-<'«"'I.  l)„t  not  to 


»  ""I'-lflvcDont.,';,     "X.  "'  ""  Art 
fc"nd,  of  a„  i„         _^^     o    u,,^  ,„  „,„ 

""'•<.«.  B.  681). 


'""»-■  parol  ovid,,„,o  i    '     .  "'''  "  "'■  <'■    !    ?)    J5,'V'""'»~  '"' 

:::;'  •i.irii  proviL"',  VT„   „'^;i-  "</>'■  C.XrTu'  "■'  "■- 

16  (2';°"'"' °"'™"™^'"-    '  *° 


\  r»id  (ft-,,,,,, 

'*'•'»  ^^  li: «.«,?' 


24  i 


Willi 

intur'-l 


TiiF,  IawofS,mpi,k.('">'T»ut*. 


T  lie  'lau- 
|,r..,llll>|ltl'ili. 

Chitty,  5411. 


,2)  Whcr.  llu.  s.nu   imviiW.'    '^  '"';".,,  ,,,,,,„,,,  ,u. 

dat.orih.UU,..minl».luU..-,.n"l,.U,U.n.,i 

51)  Vift.  1-.  -i:'.  »■  " 

29.  Wl.nv  a  lull  "■■  "'1  ^'vpl"""-' 
l,m,  .s  daU.l,  thf  Jiile  Bhall,  iml.v-  'I' 

;La.o..otiu.t™odiu,.anu,^.-;... 


iUi\    iTiilniviiLiit 
■oiitnirv    1-    ])V'~>\'' 


Vn<lttte.l  l>Ut 
pay  libit' 

Cliitty, 'HI). 


Inwrtiiiu; 

wr(inj(  dale. 

Liiibility  of 
holder. 


P(  rf  ei*tin,if 
bill. 
Chitty,  541. 


Autlinrity 


,ii,v:,M, 
,li,r.  11 


.  i:i. 

Ill  11 


HmJ 


When  til  I" 
complete. 

Chitty,  111 


30.  Wliiiv  a        .  i-xpri^M'J  1" 

"*-,f^'^r:'.:''ta;™r:i;:':;;u.i^  ..".--■•'■ 

""taWh:"   it^hold'   in  gooil  tailh  and  l.y  mistaUo  „i..,. 

,i;;:;yx:^i:>e.i,.o.,.un..aM 

■        I     .limutmr  on    a   blank  papiir   ..iilil'Vi^J 

by  the  «b'n"  '".<":'"/;*„  ,;,,t\.  lo  IIU  it  up  as  a  .■  impl  ■ 

bill  f"'-  "'.y  '''"™"\\:r:    ,.       :  ik.  mann..,..  wh,.„  .  biC 

-  acceptor,  or Jtn  '  ^'   ™.4„„,,  ,„„  ,„,.,„  ii,  r--..^ 

^rr:;.:^;?---;f-;': ^^ ^'^ 

»av  he  think,  lit.     .v'  ^  "' ■  '•■    '•'■"■  -"'"  ,     ,     , 

i^.  I„  ordi.  tha,  ii.v  »n,.h    „.ln...ii...    ^vhi. ,.1-^ - 

b,^„vo.alih.  a.ai...   an.   p.-on   .ho  h.-Liii 


ivcii;  ut  I'll'  n.-i:i)li.iliilily  ">'  '"'' 
■     v.ilu',  liiiit  "■Son  »  I"-'""."  I"" 


liiil.  iiml  I 


""'',', I'.,,,.,  ••.  A'",.  (l«!tsi,ii  11-  '  ■, '■■,?;',;,v"*m«y  l«rt«t  the  111."'-';  ' 
S?iV.;.i  t..  under  .«et.  32). 


Rills  ,„    Eviuyi.K  A,:t. 

" "  '"''■''.■'■ '"  'J-  •■""..., ,,,  »i  V     ';;"'i'i">."n,  i»  ,„.g„,i,u,d 
7;-' ".  i.i..  iu„„K  „,,;n,:  '/■■;''■''-■■' 'fl..,.,,,,,,,,,, ,,, 

33.   'Ibr    ,|,.„,ivr    i,|    ,,    I    ,,  ,  "  '""■■• 

'""■■"M!,.  „„„„.„,■  •■""'    ■•"'    ""W..,    ,„,„     . 

'    '■<■'->.    lO    Vvi.oM,    ,1„,    l,,^.  '■'"'''    III,.   ,v|,.rr,.   i„    '"...■o(„.«i. 

'■■  I"  "•'},   II.   ,M-,.   ||,„   I  -ij    ■       ,  ■         *'■'    "I    >■:,.'  -'.my.  ■„„, 

■'  ""'i-puym.nt.  'I'-lion,,,,,,,!  I,y  n,,,,.,,, 

'•-"  -"■,."  ^"  ""•"P'io.i   of, In.  I,„M  ,   , 

«:.:-x:r:,tr:r; ■« - 

■'■'    'll«''iM    di'Siribcd,  '-«■'  «T.».K. 
'J.tu    validity  thor..  nm-t    i 
;;;;   ■-  «r,]..r  IJ,;,  ^  ./avT   ;.„rTr.''°  •  •!="'„?  „f  u,     •     , 


""»'"   Stip„l„ti„„,, 


'fl»»'»and?.j;,""'.r''>'""  "  '''""t  ar. 

'■■".olioo,   ,„  ,i   |"f,  >"""   ■"■<» 
.:    .  '"•  •>'    «.m,.    „i|„.r    „a^ 


""'"-' (,890),  „M.'LB.'3;i;;v  "" '»"  ^•„»ii;h''iiii"^"'. "  "^  '^ 


"■   f-.   n.  21s'                    ."  "™8),  12 
.'1,,     .11  ....  "'I'    1^   no  n/>».in<. 


■i4K 


More 


Hc'o.c 
<  omplt'ti" 


Rfter 
rtisliiinoiii . 


The  Law  of  Simple  Contracts. 
adding,  ,1  Iw  .l.i"k»  !"■  I""  p.-l"'-'!?>"""^:;-  "'  '"T  '""^   ^' <" 

36.  A„    a.-,vptam'.    .-.   ihv»li'l    ""!"»-    "    '■""'I'''""  ""''    " 
luUowing  ic'iidilioi".  """"''>■■" 

(a    It    ,m,»l   be.  w,iU..n   on    ili.    In"   -"I    '"'   "B"'"'   ''•    ■ 
dru\vet'(«;;  ,. 

•b'    ll    uul.l    no,    .xpiv.>    tlml    liu.   Jmw.e  «.ll    p-rimu 

pro.L.isr  hv  n^^  otli.r  mrui.s  llian  tho  p,,ym..nt  of  .m„i..> 
^■.     ■ri„.  nifiv  signaluiv  ul'  ll...  dnixv.-  vHlt.n  on  ih.  bill  ».lli 
„,„  uddilH.nal   v.m.,1,  ,.  a   .ullk'.cul   ucr.plan...      ^.i  \..t.  '      '. 
».  17. 

37,   .\  l.ill  iiia>  be  airt'plid 

(a     lii-fmv  it  has  b.vn  siglu'd  bv  llu'  dnM 
niM'  inionipletf  {o  ; 

,b     wb..n  it  i--  "V.Tdn...  or  afl.-r  it  ba^  1 "  d.sholiMUn.l  U  . 

p,T\i>,ii-  n'l"--al  to  "'■'■'I'l.  "'■  ''.'■  non-po.\"i''"t  '/i  ■ 
'2>.  Wbon  u  bill  pa^abU.  at  xife'bt  of  aiUT  »igbt  is  disboii.-my., 
bv\.o„-a.-,i.lan.v.  .ml  th.'  draw,.,,  subsoquontl.v  uanpt,  ,;.  u. 
holder,  i„  tb.  ab.,.„  ■■  of  any  dill.tv,,!  agivnu:.,!,  .»  n.im.d  ;. 
,,„,.  ,h.  bill  a...pt.d  a,  of  ,h,.  dat,-  onU»t  P-™""-''  ';,•; 
drawo.loia..pt— '(  O.i  V,H.  ..  -W.  »•  18.  -^4  ^ -^  \- 
c.  17,6.  :!. 

38.  An  ttoceptaiiPi'  ii'  eitlii'l— 
(a;  general  vr) ;  "i', 
(b)  iiualilied  (»; . 


,  01-  wliili 


Millfr  (188.')),  3  11.  1..  li.  1'. 

(,i)  .Mthoiigl.  an  lUTciitancr  to  a 
bill,  ill  «^i-'  t"  l"i  "'!"'■  """'  'V  '.", 
writing,  th.T.,  may  he  aa  oxtrni. . 
rcrbal  «!(ro.„,™t  collate™  tb..r<;t» 
npon  whiih  oat-  or  oth.-r  ol  tli.-  partim 
to  th.-  onatra.  t  may  mainfcon  an  arOon 
li'»n/l-  ol  Mo»lr"'  v.  n..>a">  (1888), 
IS  0.  K.  503).  , 

(„)  In  saih  (itraiuntam-fs.  hovif"i;r, 
,C  in,t.-anui.t  U  iaohoaU.,  nor  «ill 
.,ul)si»ia™t  completion  relate  back  to 
the  date  wl.cn  the  imperleet  inKtrn- 
™e»t  WW  made  (;;»»"."<'.  V.,''"* 
(1871).  1-  R.  0  111.  .^W-  ""•  ^''" 
Kn^'!if!ll  cawe)).     ,    .      ..  .    . 

(»)  \  bill  »liieli  IS  either  acccpt.^i 
or  endorsed  alter  maturity  u  payable 
on  demand   (»re  seet.  M.  sub-s.  .). 

(o)  That  U  to  say,  the  actual  date 
u,,  a  note  or  bill  or  tho  dat-,  of  the 
acccptaliee  ..r  of  ar,v  ,.„.lor-.-n.ent-  K 
,fri»ia  •«■■«■  the  1  ro,.  dot<.  (.*e  «•,  t.  i. ) . 
MopBoier,  as  a  general  proposition,  m 


the  absence  of  proof  to  the  ..ontrary 
a  bill  of  exchange  is  presumed  lo  lia.e 
been  presented  within  a  rea^oaablf 
tlm.'  after  its  dele,  and  b"ture  it- 
maturity  l.n,,h,it>  V.  Il.ih.u  (bo: 
1-2  C.   H.  778   (an  t-lmili'h  cii^el; 

(r)  .V  note  expressed  to  be  pnviii> 
at  a  specified  bank  or  at  a  partii'uli; 
place  without  more,  is  deemed  t.i  ^ 
trenerallv  accepted  I  lI'Mk-'i  v.  I.'"'' 
(1668).  27  L-.  ^■.  (J.  11.  Si);  <-» 
seqaentlv  an  averment  that  tl«  nsn 
was  "duly  presented"  for  iiarmpi: 
to  the  maker  without  spec  iaily  iHtiJ- 
cither  time  or  place  ot  prc.calaimi; 
fullleu'nt  to  eharije  an  endorser  .'«"•■ 
„/  Uvpcr  Ciwda  v.  l'.-r«;i>  (IMl 
3  I'.  C.  «.  B.  383). 

(.,)  Scot.  82  of  the  -Vtl  prov* 
that  "  the  holder  ot  a  l.ill  nli.v  "'f 
to  take  »  qualified  aie..ptal»s.,  a.dj 
he  does  not  ohtalu  an  unjil.l« 
acccptauce,  may  tre.lt  the  bill  a.  Ji- 
honoured    by    nun-acecptauic 


Bills  of  Kxch-in^.r  Act. 


(5    A  gi'iiproj  iif<,.nf„ 

■*-f.l.,.d,.„„.,.,.    '"'*■""-■"""...' J„i„,„„,.  ,„  „„  ,        , 

■'    A  ,,mihli,.l  ,i,,,.„f„„,,,  , 

»-'■  -  '"  """"■'"'"■■ ■'■■7. ,.  ;:ji:;  '"'"'■«■" 

"    londiiioiral    r|,.,i  ,     , 

,  :!Z:.:::!:r}-^ 

'' ""- 1"- "/: .„ ,  , , 

.A,;:,:;;;!:,  ' -" ::..-, 

■""I""-'"'.."    .n,l„w,'"'    "■'"■"7  "-'I,,., !,,,„,,,    „,,    ,,, 

*"«-  ;.-iv,.,,  „„„■,..  ,„,  „,  a^,™  r    "'"'"" "" "  '"■".  .".d  1:  „  . 

"  '''™"'--"Pl*'  and  :;.':.,     ;:'"'!tt ''■''"■ --,.n,,t 

Deliver  I/. 

'"■;HH-=*""-"i::i;r--~» - 

""'  «"tl'o.ilv  „t  ,h,.  B„„    'd  '"-'•■  ''■'   °'-  ""dor   '„* 


2ir 


"I""'™!   Of   Ihc   bill 
spc't.  21  /i^nf.i     .      "     'irms     with 
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Condiuon.l.         (b^  mai   \,r  ..li'™!!  tn  liavr  h.-on  .uiKliti.mal  i.r  for  i  .[..^ 

purpo*'  onl>  (-•  ,  iimI  ri"!  I'l^i-  ll»'  |""T"»"  "''  l«n>l"r^' 

ihi'  propcrfv  in  iIil'  bill. 

P^um,n,...         [^    If  tlu.  l.iU  in  in  llu>  luuuls  of  u  \Mv  in  .lur  .■.....■..■   :.  v. 

d.liv.TV  nf  til.'  I.ill  bv   all  imili-s  pnov  to  Inin,  so  .ih  lo  m 

rlum  liaM.    to  l,i.u,   IS  M,„rlu.ivi>lv    pivMUuM.      oil  \i.l,  «, 

S.21. 

P^i,>--.-uh         41.    \VI>.^r..    .    lull    IN   iH.    Im.-n'    in    ll..^    [..^•.■«>inn   of  .    ..., 


Compiitfitii'ii 
I  if  tioie. 


of  fp-aic. 


Nun- juri- 
dical dayt. 


UeucrHl. 


uuccmdilio.'al  .I.Hvvry  h   l.in,  is  p.v,uu„..l  ui.lil  Ui.^  ...... i..r,  .. 

provi'd.     .W  Vi.-i.  ..  *!,  s.  21. 

Cnmpuhilh.ii  <:i  Timr.  ,i„li-jimilh;il  ,Ui„«  ami  •lu;l»  "i  ../'-■'■ 
42  Wli.iv  11  liiU  '»  ""'  iw.v.'l.l.-  ""  .l.nmnd,  tlir  .•  .!r- 
.ull«l  dav.  ol-  giaLi..  uir,  in  fv...ry  .'.!=..■,  where  tli.'  1..11  ..-■! 
d,K.s  not  ",.tli.'.«is..  pruvidL.,  a.UI.-d  to  tlio  linu'  of  r.i.vl.,...i  .: 
IIxchI  l.v  llu.  Mil,  and  tli..  hill  is  dui-  and  payahlc  on  :h..  l.-l  .1. 
„1-  grai-.-:  I'n.vid.,1  ihat  «h,.n..v,.r  ih.'  hiM  d.i.v  of  «.:,.  1 .1.- 
,m  a  lognl  l.olidav  or  noi.-juridiaj  day  m  ih..  pr.no.-  «l.  . 
any  «uh  h.U  is  payahl...  thin  th,-  da.v  ■..•.vl  rollowmg.  m.t  1,. .... 
a  i..ga  holiday  of  non-jundical  day  in  snch  piovim..',  rf..,.l  '. 
th.-  last  day  .)[  gfuia'.     53  Viil.  i'.  a:i,  s.  H. 

43.  Ii.  .,11  nia.l.a-»  nlatinf?  lo  hills  ol'  .*.lmng.-,  ll..-  iU"" 
l„g  and  no  other  days  ehaU  ho  ohsmed  as  legal  holid,.v> 
non-juridical  days;  — 

(a)   In  all  th.'  provinifs  of  CJanada- 
Sundays, 
Now  Vi'ai      IJay, 
Good  Friday, 
Easter  Monday, 
Vietoria  Day, 
Dominion  Day, 
Labour  Day, 

Christinas  Day,  .       j      ; 

Th,.  hirtl.dav  (or  the  dav  fixed    hy  proclan.alion  for  it. 

,...h-hrali«n  of  the  birthday)  of  the  reig..i..!:  sovoratT,. 

\nv  dav  appoinl.d  by  proclamation  for  a  puhli.   lioUd.. 

■   „r  for  a  gen.-ral  fast,  or  a  g.'i.c.al  ihantag.vms  tl.ro.i-V 

out  Canada, 


(;)  Thus,:.  |iroini-«ry  imic!  ei'^l".;.;') 
„p<,n  11.0  fxpr...!  unJcrAiml...?  lli«t  .t 
■iSould  onlv  lio  available  iil«>n  »''<.  h»P- 
pcnh.B  lit'.!  81..-iS"l  ...i.ti..--™.-y.  ..v 
for    a     i.arti.ukr    i,iirpo-o     d-mi'"- 


S.  C.    31:     .1/^.1..'...'    >■    '■".' , 

(1M)3).  XX.\III.  3.  f.  H-5."..V  ; 
bii.dii.ir  upon  the  «n.lor«T  "mJ  « 

xxxii.  3.  c.  n.  as). 


BlLH  OF    Exr,uv„„   .^^T 


Sunday;  '  "'"''  ''"A-  "■s|).rliv,.|_v  full  un 

't''^:;^:;;: '■'^-■'"— '"■ .-.,....„.,,„,_. 

Tho  /Vscriisfon, 
■VU  Sainl^'  Tlay, 
f'i'"oi'ptioii  Day; 

»■'"•"■«  «ill,i„  ,|„.  I  ■  "'  '"'  "  la«  or  i|„u,k,. 

^'^'""  "f  u  Hlun,,..  of  ;  °,"     ""■:  """-i'"»'i™i  Jay  by 


349 


J'r"v-iii,  i, 
ll..„. 


-■""■"■  -gi...  ,„.  .,f,.;,  ,i„.lZ  i::;";"--i-''™'af,„ 

P-jmem.    .,;,  Vk-f.  „.  33,  ,.  u7„  '  ""'"'""^'  'I-  ''ay  „J 

I  '•''WV.     Sa  Vicf.  c.  33,  ».  U  """■""^"l""""-.  or    for  „o„. 

I       '•  '■•>"'''■>•  bill  whiclj  i,  „,.„i .  , , 

•""Jato  Loco,,,™  du,.  o„',|,    I  „'"■"'''•;  "'  "■  """'<!:  or  „,o,.,h, 

1  "«I«a  ,h„o  i8  „„  ,„,,,    ,         -'yl"   JV  on  which    if   i„  ,,„,^ 

-,  Tho  ,„m  ■■  ,„„„„,  .,  »'»■  ot  'hi^  days  of  grace. 

■ 'I  *'"...  33,  e.  ,4.  '""""■""»  "'o  cah.odar  „,o„t|,   . 

■  (^-,ftrl^■         *  niorith,  and   ;^\,, 


TilllB  ../ 

r«Tnieiit. 


'Kit  (ill. 


Mil.  ,Ui 


AIi-..lh  ■ 


•It,  ,i|.|,t"  i,", ,,-,,,,".  '"'  Pa.vahln 
?f.i^n  (*,,„.,'<.!  ''J". 'I'"' J"y,' 
"t.-ml  ,c„„ri,j  ;-/-3  ^'i'^""'  ■"  ";l- 
l"«t  diiv  of  „,,.„:'  "•'"'■J'  «n  Ho 
'■ntitlo/Hf  „r«,j        P"-natiirr,  a„j 

W-   r,.   H.  623)       """"'     OSOK),     ii 


3ftO 


The  liAW  OF  Simple  Cost»aci». 


pftrtic*. 
Hiltty,  .^^2. 


rliMtbility  uii 
holder. 


r„p„rihi  Mill  .\«ih-ii>>i  ">  ''"'■'''■« 

,.,u.n.iv,.  '  i.h  ...p^i^   U,  ,.„,„..„■.  ^-     l.,.„v,a..d     1«     ,„, 

,„  ,l,i,»,,lin„  AM  ™^hl..  u  ,,„im™t,ou  .0  m,lk..  .Wlf    

J,aw,.,-.  ...■,..-  o,.  ,.ndo,*,-.  or  ,>  bill,  unl,,,  ..  -  .-"i^.i 
,„  i,  ,0  l«  do  uml.T  Uu.  law  IW  Ih.  tnu..J..n.«  m  To,..  ,.!.. 
I„  .wh  ,c,rii..nititili       -W  Vicl,  .■    :W.  ».  •-- 

48    Wliriv  a  bill  1-  am«n  .ir  ciiaomil  b.v   .in  ilifnai    „u, 

.„;.,,n™„„n  haviuB:  ..o  .■opa.ity  nr   puvv.-r   ,u   ....u,    h,.i 

„„  „  bill,  ,lu.  .huwinK  or  ,.,>dor»c.,>iout  ...,t.U.8  th-  bolJ.,  ,0 


Ebu>pi*1 


KitlililHtii 


civi'  [(iiyniciit 
lailv  ihtri'li 


of  tlu'  blU,  and  to  onfoirr  it  ■■<tC' 


^in^^ 


./ 


■,:)  Viil. 


:13, 


49,  Siibj.it  1"  lb.'  [" 


bill 


lb.'   pol- 
ill 


l,>i-i; 
rt  host' 


d. 


"•  I 


,l.>..'d  lb. 


„f  tiii^  All.  «b.  IV 

\Utll.Mlt     I  If 


uni.ulbi.iis.'d  »il?i 
r.t.iili  lb.'  bill  01 


si^natur..  it  puiTJOrtH  10 
latm.'  is  vvboUv  inop..tali' 
to  irivi'  a  distbarj 


.  tb.T.-f<.i 


n.l    IK.  ii;'h! 
■  lo  .iit'm-iv  Mv 


Ibciv.if  against  any  par 


■IV  iboiTto  .nn  bi.  anpi 


M  tl.) 


-  under  tbal  siffiiaturo 


f  .  imlfBs  th.'  parl>  aR 


lii.-t  ftliOUl  it  f 


sought 
from  sett  in 
that— 


I  or  .'ntoift'  pay 


,g  i,|,  {hr  forRPry  or 


incnl    of    till-    bill    is    l.r.ili' 
vant  of  authority 


I  shall  .illoct  th.'  r 


fatlli.auuu  ijl  . 


unaiithoriBn.1  aigiintur..  not 


amounting  to  a  fora.Tv 


.<■)  \i.  cxcutor  r.iniiot  .-hiirij.'  tliv 
r.lat..  Iiv  eiid.>r.inB  ai.'..i;.m.Kl..l..... 
i,„t,H.  ui.to-s  tliB  »iU  sivis  '"■"  ™'".r 
,«,wer  I.,  do  «)  (r.iom^ij'-  «f*>«' 

'■M3i;.««^'V-;,.a9ii).xi.v. 

S.  f.   H.  401.  ,         .       . 

If)   Alth..i.sl.     f-..''d    '".    '"™'l'   "' 

"   „,.!,   nnparratly   ..!»"   'I"'  ft"""'' 

,|»to   or   .-ivo   .-ffi.  ..y    to  ;l^»»  ."J    ' 

3   r.  B.  704:  s/.«..'   V.   .w.-r»....w 

658) .  Altoratl.in  of  a  bill  »'tf  r  «igaa- 
tu.i-  by  Iht  in>optin„  of  material  words 
,vith.).\t  .1.1-  a..ll."rily  ..t  t'..-  dr..^.-r 
i,  a    forgery,  aud  eaauot  be  ...bm- 


Miinntlv  ratified  by  tlic dra*er.if-';'  | 
I    I.„   BaM«'  -V.r/i».«''  (11-  '.^' 
.S.  C.   R.  458).  ,      V.     , 

.  „  I  A  party  miiy  by  h.'  •'■' 
r,.„d.-r  hi.n.,.lf  Ibil.le  ...  tta  Wte 
■i   f...".sl    not.'   re.Ti...d  f..r  v^.'.f  i 

„„„|.|«.l.  Thrd.vtrin....t<»l»p-2  I 
ba.s.'d  upon  uhnni;.'  of  |««ili....  -^'l 
lilted  t..n„«.H  in. l,W.tl..|».»| 
I,  altrr,-d...r,  in. .thiT.ord.. »;..,,_ 

,hiit»  out  trntl.  i",  ""''''"*;2l| 
Onlinarllv,  ther<>t..r,-.  .t  «.«  "«  »l 
applied    {..rlher   .1...,  ..  n"-";' 

a.    C.    R.    133;    .V   ..l».  f"- 

no  estoppel  in  the  fa«"  *"''"' ^'3 
(Bank  of  .I/O..'.'"'  >•  "  ,,f,T 
riM7)  XXXVIIT.  S.  f  B  .?' J 
'""V\,.inie..-en,..  and  r..«*:^ 
Liu-^t  bP  fuuiidfd  oil  .1  iuli  '"■'^ 


Bills  ot  Kxnusut  All 


,b     if  a  rlinnut'  tjuviil,'  ,  .  .        I 

^■w'u,!:!;,.:;;!*-'!'-' ••>•'.■  Jr.,.,,.  ,,,,„,, 

;''-i«i'' "n„.n!n  a^„,:  V7,;r;;'' ''''■'';""•''"'''''' I-.. 

'""■!<  "f  il...  u,„„„„.    ,    ,  ""■  '"'■  "'••  '■'"'"■'■■"■ 

'■'"■B'rv  .0   ,/„.  dnnv,,,  iv^'h,','"  "'"'■"'"  "''''"X  "'' '"'I' 

;-M.-.M..:;i^:;;,j;-:-;.;vp. „„.,„„„ 

''""':"■'"''■'' ''M>-:i:^,;':ir;i  ""'■■ '""■■■■' 


}»l 


l.ri,,,| 


illijn  l><t.(ult 

ri'ifir't'. 


30.  II 


■'iirnl 
«N  in 


''"■  nK-M  I., 


■iiiI'.iT4tiia(nr 


ol 


iiiJ  in 


»  l-'l'""  "f  tl„.  dml  '""   ' '•'    ' 

'"V'' '''■■'"'■«'■'' "'•--^^^^^      '""-" 

•'-«-,„,,..,,,:;;:;;:,  ;-;-■■«• ,,„ 

•'    ■■'ufl]    iioti,  |.  of    till.  ,.|i  I 
"•  -*   .ignalurc  l,v  i.ro,.,, ,..„,,„ 


1-  C    at  p.  iiBj.  '      '       in, 


■2!.i 


1  hilly,  ■ill 


Till!  I.iw  "f  SlMPIl-  CoMTm"-" 

hrmml  In    •"'■I'  «.gn,..ur..  o..i>    if    ll,.'  iihi'mi    "' 
„,,M,::w,lhm  Ih.  a.l"^lll.Miuiin.,.i.ullu)r,tv. 


.v)  V 


25  ri- 


ll 


1„11    II-    ilr.i"! 
siijii.illirr    ill'lli 


Vuliiiilili 
Cl.itly.  ' 


r.-lir. 

;   lull   I 


I  \.H1|. 


62.   Whi'li     II    Iii'i""!'    "'K 
'  „i,H,l„r,  iinil  mill"   '""I"    "  .  ,      ,  ,„ 

.i^,,,    for   .11-    1,11    l-liulr    ot    a    l.nnnp^.l.  or  l" 

..irarai..|.l-,  In'   • •   -"-">   ^f\  ""'■':"" 

ui  u.  im."(.""-'Ty':»"';"'^-"  'l'^™' ''"■•''' "•' 

riiilii  iiiimjliiil  liiiliilitv  !l 

,2     1,1   cliliTniiMinK^liill"'  ""K '"■  ""    '  '""    '" 

ll,.M.nnviH  m-  tlm.  "Ml...  a,i.nt   liv  will...    m.|;     ■■   i-^^^^^^^^^ 

,|i.,,'<,„M.u,-.bM.i.™l  (,.v,i,iml,li..o.l,i.viil >  ..I  Hi.   i,..u,.i 

.liullbi  a.l.il.ti.l      .VfVi.l    I.  :«.»■-•' 
Ciimulrrntinil. 
33.  V.ilui.1.1.     i.iii..a.Tano„    f.ir    a    Mil     ma.     I"     '■•^'-^^• 


I..V 


(,l     ,.,.>     r.,i,.ia(l-at.".i    Mllll.Klil     1"    -"PI""-' 
(b     ail  iiiilii'uliiii   d.0,1  iir  liabilit)  (.« 


-  ill*".*)- 


be  Miirnwl '..,  l,i*lii.il'  "^  n  'iinil'iry  ».- 
Ul'}^,t^ilU^l  Ill-ton.  it.i  iii-.ir[,<ir«t,-n,-s. 
iniiki-r«  ih.-rt-ot,  ulllinu'.:!.  i:.™-.-- -• 
.,  ri-l,riirl,Uitivi-  i-ii|ittiily.  ».-n  l' ' 
li,,!.!,-  for  II,.-  lir™.'!.  "'. »"  «"••■' 

warrnntv    that     ;i    |>r 1'-;'  .'■.; '  ; 

ir,„„,->.    ;.,„-i>ili.l2l-ll»  "■' 


(,1  hTyitM  V.  V.'.  /'-i»;/"' 
lllil)3|   .V-  0.  17U,  I'.  1-, 

,,.,',,„■.,„      //..,.f      >;.--" 

»    lit     [.    11    3'   /uiii  /.t/<l  V.  1-'.^    "■■■ 

I,',,"'  r;,,-r.l  f...'...!.  '■".  V.  .«",.*, 

(iHiHii    \XVI.   S.  C.   II.  4-t^- 

''^,VV;w.-.;v.'•.«<ll.7»),«^l•.^. 

trary  to  puhlii-  I- -V    .mil  th- 1  4 ;,  ,    aid  r.  o^^   ^.^^      ^.     .^^^      ,^„_., 

,|„i.ioa  in  Ihi,  .-.vii-  .-  1.01  .,'  """™  *'',,,'  ,betwi-..ii.l.i...k»'-™'l'd 
„t  a   fraudiil.ot  ,,ri  fir<-n.-i-  in  iiiml- 
,,„„y  i,  ali»r-thcr  >o,d  (""»;»';■ 

XXX    B.  r.  R.  13).      \  onto  (or  »n 
anti-i-cdonl  dcljl,  thougl,  void  fo.  .Ile- 


I,  ni-vi-.thr-l.--^  ...li.l  in  ".«  k"'"' 

4o»,i /!.(.•  hold-roilhovitm • 

di,n    Bant   »'   ''"""'"'•J: 


Riiiv 


O,     J. 


'5    Surl,  a  ,14,, 
•  li.llirr  llir   liill 

51  Virt,  r.,  .■|.'t,  ,,    ; 
M.   win  IV  ,„|„ 


'1-  liululiii 
13    pal.il.l,. 


"•Ir,\,;f     \rT, 

'"  'I'V,,,,.,!  v:ili,„|,|,. 


^^.'^ 


""n«i.|,Tiiii 


'tl,    y  -nn    ,f  I, 


:JJ,r    i«    ,|.. 


"I'd    l„    l„ 


''"•.  ul  ,„n    II 


'I.I  'ill 


mil  till 


"  ii..i'i,..  r,„-  , 

'      'I'"      Ilill       1V|,„      I.: 


•■!  Wl„.|'.  III,.  |„  M, 
i'"iii  ''"nliiii'f  (11-  l,v  I 
'i  IJirtVii  i„liii'  I',  III,. 


'  tfi>'ii  I'll  ,1  l.ill,  III, 

■""■■     "-     ivpilil,     ||„, 
'    '"   '    V'"''"    plilM      |„ 


'■  ">'  a  liill  l„ 


I  Im> 


"I'll'llllnii    „r    !,,„      |„ 


"1    ll-    "illlii;  I'lllir 


■'•  Virl.  , .  .■|;|. 
53.  All 


''\-i''Hi  i.r  ill, 


fll/IIIIKIllili,, 


'  l"r  "l,„.|,  |„ 


■  "i"'l   III   l„ 


i    l.ill   :,«   'In 


A"  ll(rMi,ii,„i(„(|, 


I'lll-lv    M   „    |„1|    i. 


■|.l.,r 


I'll, 


"    l-lwili     «)„,    |„| 


I"" I-  ..n..„,ii„.  i„- 


»lll„ 


A, ,-,„,, „„,, 
.l:.ti„ii  l.ill 


'■  'uliii ;  unil  I'l  is 

ii'll.  I".  k. 


'  I'i'Hl    I-  li;l|.|,. 


;ii''«   Mi,.|, 


I" lI'Ti'lil  »ll,(l„ 


I'll!  I"  ',  l„ 
-U'l,  l,„M„ 


'"'ll'«l:|li 


''■I'    l.i-Mlii 

u,„k  i"'n>. 


I   pun. 


36.  .\  li.'M,., 


Ill  ilii,. 


"i..™iiipli.|.  unil  r.-„|,ir„„  ,|„ 
"Jilimi",  liiiinclv:- 
»   Tli'il  I,.,  i„; 

lHtln,||I 

ll    fllL-ll    UrtH    tin 

!■    Tl,,.„    |,„   un,k   ,),„ 


L    IlIlI'liT     H||„    li. 


il.  iliiil.r  III, 


L.'.Wi. 


""  'II'  I'l.iiiiT  „r  i,  |„ 


II    il    liill/ 


I    P'''Vi.lll!.|v     .|„|, 


"■■'  I'V'T'lii..  uni!  N,,, 


'n..iiiv,|. 


'ill 


lial  III  111,.  i,„„.  III,.  |,,||~ 


■I   '.liill   uij.l   f 


"!■   valii' ,   ,,,,,| 


"1'1,'i'liiili'ii  il  ., 
■■  .1.  I.,  ll,„  ,i .,,,,  „, 

■'"1 "  "vriiii ,1  „,,'„.;„ 

l/"A.  ,,,  ..i„.i  „,„ 
■/inuL,»i4(,n„  i,i||_  „,.,.  (.„/ 
L  til"  """in'tan..^.,   wh 


''  "».'    'I"l'"l    iil    III, 


"Ki'liul'il  lo  hill,  I,..  1,^,1 
""'■"'■  'I-  P".-i..    nil,, 


lii'M,., 


-I    l>.    W.    |(' 
''"    '■'111""   in    lilt 


'"(IlliB),  I 


I"  Ijii".  K.   li. 


.'.ki.i 

'"■  V.    I!,.,,., 

"  liill  It  nut.. 


|''"'l  fc 
,!'11i"  4.|I„ili, 

';!»«-'  ill  ,iu 
_J*  II.  Ih,.  I,.,l,l,.l 

|*">l    •■ilh     „r, 

"'"-•".//,„ 

'■  Glider  111, 


"■"■■'/'  V.  li,  , 

!1"i).  JlOnl.  A     ] 

ililW  t',  adil'i. 


iw  u  Iir,*i,[„,,tio„    ,,, 
"iiihm!,.|,.  „    J,,,,.,,,., 
.■irp.im.-rji,,,.,.^  ,^.|,i, 


l''ill.l»  \V.  1.. 


:'•''",,"'""'■  "«■  I.' 


11  'li*-!  , 
II.  .171 . 


►n'y  (//, 


'  V.  /', 


'  pnrol  I'vid,.,,,.,.  ,„ 


.11.11,.   I„,,„„"^ 


'h.nv  'Hal  i„. 


'  11910,,  170.  U" 


I'l;.;  "iiiiin  ii,i.  „..;;' 

,     '"''■/'    .W,,//,     /.,,.,.,.,. 
(iDOil).    Ifl    O,     r,      ,,      /.'. 


"SiLt^fi'l: 


of  this  „,K.t,,.n,  a   i„.rMi,.  «.,  „        ,     ' 
•  P'ly..   may  l,„  lial    .T,''  ,"   °  i"'""'""."  a  prcmi.. 


•254 


TitU 
defp-tivf. 


Riglit  oi' 

HUb!«Hl>ll'll 

li..ld.r. 


Presiuoptuju 
i.f  value. 
Chitty.  -'■.45. 
Due  contw. 


Biurdeo  of 
pr()of. 


TJonrioiiH 
coTieiilerH  - 
ti'tn 


The  Law  of  SiMPtF.  CoNTSArrs. 

IT,  In  particular  th.  title  of  a  person  who  negotiates  a  bill  ,- 
d  jectiv"  wtthin  the  moaning  of  this  Ac,  vhon  ho  ob.a,„.l  ,fc. 
b  U  he  aeoeptanco  thereof,  bv  fraud,  duress  or  for.,-  .nd  f™, 
ToZZm  means,  or  for  an  illegal  consideration,  o:mv1„,, 
hotgotiates  it  in  breach  of  farth  or  un  er  such  c.rcn,,,.., 
as  amount  to  a  fraud  (r.     -M  Vict.  c.  3.1,  s.  20- 

57  S  holder,  whether  for  value  or  not,  wl,o  derive.  In,  u,„ 
to  a  hill  tLugl  a  holder  in  due  course,  and  who  is  no.  h.ia.U :, 

ail     to    nv  find  or  iUegalit,  adecting  ...  has  all  the  .i=h.  ,1 

r,     \older-,n  due  course  as  -gardsthe  acceptor  and  a  1  „.,.... 

tothebUlpriortotha.  holder  (,...     od  Vict.  e.  33,  s^    .). 
S8    Ever>-  portv  «hos..  signature  appear,  on  a  bill  ,.  „,m.: 

f,ri7dmncS  to  have  become  a  party  thereto  for  value. 

'^'^)'E:ery  h  Ider  of  a  bill  is  prima  f.„:  -^-f  -  ^;  ■!   ^  ; 

.      ,  '^  ■  lint  if    in  an  actum  on  a  blU  l    is  niliiuncu..r 

"     "dTbTtla.  ae'vpt  n"   issue  or  subse<,,ien.  ue,,   ,.,i„ii -f 

gVen  for  I  hill  bv  some  other  holder  in  due  course.    .>.!  Vm 

e.  .33,  8.  30.  , 

59    No  biU,  altbougb  given  for  a  usurious  eo„s,der».,o„., 

:i^::rh:::r:r:.— ^^^^^^^ 
:*r:::rc^:;::::^(^'  -vie..e.33,s.:.«. 

ronsidcT.ti<.n,  ■J"^,  '"  '  "  iJ-,™',    1907),  XXXIX.  S.  C.  1(.  5«.. 


,  ,;„,„;„,..  V.  //•.  , 
hill   imdcr  th"  beM   I 
m,,iiinnL,.  of  ihii>.edw 
*.  C.    13). 


(In.W),  1* 

R.    31;    1'1't    ' 
(19114).  H  M»" 


0911).   *a 


■'„)  CTni'l"."  V 
ir.  C.  Q.  B.  67 
(1880),  .1  0.  .> 
MInirail  v.  "■"'' 
627. 

(J.)  6'«if."''^    V 

„r  (oWe  and  tear  ^ilMn  ">-  ■»;-■';= 
Cmuidn     V.     -U'"" 

pany.  althouiili  "  may  iku< 


thi-  provisions  of  ^f^'t-  v>  o' 
(whU-li   -ec).  rndor^  ;.  noW-^'f 
:,   third   p.u-ty  so  a^  »'>  -'"',1'  ^^  i 

all  adv.™™.  l«-.id-' ">•••'<«  Jl'';,;  I 

r.urinu,   within   tl-'  "'7™  "!  *"  I 
section   (/■»«"«■  V.    «'"£'""• 
f    R.  2  .\.  C.   161.    ^"" 
no  nsurv   1««,  i"  Cunad.. 


Bars  OF  ExcHANOK  Act. 


3lir, 


^'effnfiaUon. 
60.  A  bill   is   negotiatwJ    „hon    it    is  ,ra„«f„„^   , 

'A^;:^Jt:::Xi;:;rfir^«--    «— -• 

.  ■     "J  »ii.r.  c.  j.j_  s    .ji  ,„„„ 

frrro  .uch  title  a»  ,1.,.  tZJL\      ■    ?"■'"■  "'"'-^  ""•  "■""»-  '■"'"'"'"'■ 
f-  i,  addition  »o  ui  :       ";2  to"';  ""^  ?■  """^  ''•■  •™- 
.he  transferrer.  ^"  ^°  '""'"  "'^  ""Joi's..,,,.,,,  of 

.ie;:^::a^.:;r,;rt:::^r2r:u""'-i  -  ^■"  ?~- 

*  10  negafivo  j.orso.tal  lial.ility.  '  n3\"!,      '  ,^f  "'  l^"''  *'■'"'»  """"'•""''• 
62.  A„  endorsemem  i„  crdor  to  „p,,™,„  „«  a  n'e.„,ia,i„„  F„.     ■ 

endorser  (6;;  ''V't-u  ii}   ihe  \V'ni)i,t,.. 

(b.  must  be  an  endorsement  of  tlie  eutiro  bill 
i   An  endorsement  written  oi,  j,„  „ii  Hninujl. 

■  «.i™"i    o-   negotiated    ..    'a"'  ot' "'f  X„™  "  '">"'  "*  A........ 

T'r     ■V'-™'^  ">  ^'-  written  on  :b:     ,J  ■  !    "   ''"'"'■"   "'" 

31  A  partnil   endorsement,  that    ,»    tn 
•iKh  purports  to  transfer  to  the  endors.,.T  "'!  '■■"''"''"""■"'  P.ni:., 

••'"<  KM.,  or  whiel,  purport,        ti-u  I'm     7  n    "''  ""^  '' '" 

'".ore  endorsees  .*v,.raUv    dL    ,„  /        ""  '""  '"  '"" 

ftl..bill.     .5a  Viet.  e.  3,":  ;.  ;,T  '"'•"'■  '•^  "   "-Kohalion 

63.  The  simple  eimialnr,.  of    tl,.,        i 

■'''^!r;;:::^r;!."----pa.oee.„,,_ 

PHV  een. 


I  B.S. ;»  ■  '"'"'"   '"I  file  others,    j.3  Viet 


B. «.  32. 

J  M.  IVLere,  n,  a  b,ll  p„y„|,j,.  „,     .^ 

|"«gl,  desifrnaled,  ur  l,i.  m.n,e  "^•■' PV'^'  °''  "'"J"™'., 

l"W.Mher.;,  de.;.riU      .,        :  V"'""P'''^-  '.'"  ""'.v  -dor*. 
■«>  fndorse  l.v  l,,= _:  '  ^    ""  P^P"  signature;  or  he 


p;tyi.o  ,  imiji,.. 


I-'' "'  »S»"im-,   in  „rd„   ,„  ,„, 
'"  I'liaoiwimciit,  uinit  |«, 
t.  i«.i«  '■M""i-mn„f,    that   i,     f„ 
r'P«.-purpo«  of  warr.ntV  or 


-wn  proper  si^na,,,,,..     *)  Vie?,  e.  3^!  J! 


aa. 


ii'prt'Hpntatii.n  ijfrr 
'.W  (190,5,,  ,„  0 
f    13S). 


L.    K. 


•I  .V,,„. 
117,   a, 


PrPimmptinn 

a^  til  "'filtr  of 


nidTPfiati^iiiK 


in  1>tunk- 


cndorwin'  n'- 

Applii'"'""' 
of  Act  to  a 
payM. 

Coil  version 
of  hUaV 
uiiLliirwi'inent 


HeHtricti^e 


Wlml  i 


euiloriee. 


The  Law  of  Simple  Contracts. 

.„„  nr    more   ondortiomcnts  on  »  hi' 

68.  Whore  ther.  aro   '«»  °;    ™°;;.„„  ,,,i,  ;„  th.  orcLr  .„ 

each  ,.nd„r..n,.>t  ,.  a,.onK.d    0  lu      b.         ^^^^^^^^    .^   ^^^^^  , 

which   it   appears   on    tho   bill, 
53  Vict.  c.  33,  s.  32  (c). 

e6.whc.ahmp.p..s,.w™.;^aj^^^^^^^^ 

::t:^:;\::Sta:w:r-'»-^™-' "-•"^' ' 

53  Vict.  c.  33,8.  3a((J). 

67     .Vn  endorsement  mav  be  ,uad.  i..  blank  or  »|.oc,.l. 
U7.  An     nui"»  s,„H;ilios  no  cndorstv,  and  a  o.ll 

(2'  An  endoracnunt  in  lilanu  bpccnu  = 
.0  endorsed  becomes  payable  to  beai-er  ^^ 

(3^    .\.  special  endorsement  sperllies  tlie  p. 
,vhoso  order,  the  bill  is  to  be  P".™';'-  ,    ,„  „  „„  „,,,,,, 

(4^  The    provisions  of   this  Act  lelalinf-         . 
^}^l  „„lssary  niodiPica.ions,  to  an  endors ^  r  a  , 

™tr  wi^re  a  bill  has  h,.n  endorsed  in  blank,  any  hold.  .. 

:U1  ;:^  "::;:. '!::<>;""niimselfor  some  other  person.    .:^. 

c.  33,  89.  32  and  34. 

68.  An    endorsement    ,na>    also   contain     terms    n,»kn,»  . 

■   ^'^|o^ t-endorscmen,  ,s  .strictive  which  ..^0^;-  -'l^  ^-^ 

^         .  t   .v,„  Kill    nr  which  expresses  that   il   i»  .'  ">^ 

negotiation   of     *>  J^^^,  i^  ^,  .herebv  dir.^.ed,  a„d  .«  . 

authority  lo  deal  with   the    l>m   a  „.i,„,,l,,,  it  ,  H 

8  endorsed     i"*}  J'.  ""'.>  •  ■.,  . 

„,  "  Pay  D.,  or  order,  for  -ll-;"™     (;;-^  ^,„,,„,„„,  ,,,  ,,,,,„  :, 

(3^    \  restrictive  endorsement  gives  the  Ln.lor 
,it:pavnieii.  ofthebilland.osneanyp... 


111,!-' 


r,i  ;■/./,.,  V.  Kelh,  CIS.)"),  8  !-■•/■ 

„     .    oia      In  the  ia»e  ol  anommnda- 
(J.  U.  U«.    la  '2„  ,-„„rt  ,rill  rntorM 

miinmr  «  '"''"t?^",,' ,,„.  (1808).  16 

^^;"'4?r'"r;,:,;T '-!;-.■'- »'^''«'' 

"\^,  L'™  the  »t..erl..nd.  .  P".- 

?■    ■  "„.;.■ ,.,  titled  to  "ii"*  ijy  l'""' 

turn   18  not   I'lUlueu   "    ^ -^^    ^^^^^ 


ini-sory  Iioto  or  lull  "iitor.., 
the  fXtirL>^3  i„uI,.,^t.^ndu'L' 
FhoulJ  be  available  i<fl  "I".'"  ' 
peniniT  "f  »  »p<!"li,,d  .„...l":. 
liiTidink-  upon  tho  endor»-  « 
[ullilnunl  of  the-  ppivi-.,  I| »' 
/■,„;.■  ../  ll'ludior  V.  .«"" ' 

XXXII.  s.  c.  R.  m. 


tJ'^rii^^Ho' on  th^eni:;;^"-".' («»"-'. 
13  M»n.  !•.  K.  '*")■ 


rctrictively  indotjeJ 

„„l.,r„T.  and  i.  l-;ii» 
.,.,,,""■11  V.  M,;;l,«;'  '■ 
„„to  to  another  for  v»lu;iliif 
videnco  tbat  he  >ti|in  ■  i-J  '» 


,S,« 


,   (19"')- 


BitL.s  OF  ExcHimiM  An- 


I...  ,.udoi-sor  ,.o„M  ha,Y.  b,„.,|    h,„  „■    ,    ,  . 

his  rights  a,  ondoree,.  unl«,  i,  „„"  ,.  ",      '" ,""  !'"'■'"<■  >"  f^nsror 

.h.  restrictive  .„d„L„I,'"';':;n  ""  .»"  ""•  ™''"--  --i"  ' 


«57 


iSr  j:,^f!;j:ri:'"'  - '-  -'-"^^ «:; 


ficjin    nliorii    I: 


Slvii  »   Kcici 


bt  ocgoti.ble  until  it  ha«  bflon- 

(a^  restrictively  endorsed-  or 

(b^  discharge,!  by  pa,v,„,.„,  „,-'o,h,™,-«.      .,.,  ^, 

70.  Where  an  overdue  bin  i„  „,.^„,i,.„.,,    . 
'"■^Mibine,   toanvdef,,,   ofiitle^n      it'      ■ 
»»<!  fheneefonvard  no  person  „.h„  ,„k,, 

^tv;;  '■ "'""  "'»•  -hieh ,,.,  t.    

■  im  it(/).  ' 

(The  doctrine  of  eonMructiie  nolle  .  p 
i^olestransferre,!  for  value;  or  ^oZiT  ',""  i'''''''  '"  '''"»  '""' 
»f  «H.»ng.-  or  ,,ro,ni.sorv  no  !        "'''■■  "',"  ''"'•'''■  "''  "  W" 

"fan  a„isne,.  of  the  puy.v   for    '  ""'-"'"''■■'  '"  "'"  'i^hl 

«ign«l  subjcvt  to  all  the  e,',ni.v  ,      T'-",'""    '""-'  '"'^"  ""■  """« 

.bj.,:  and  wo.  thi,  ::i:'^,:^,:  ■■  ;,l  7'""'"-^-- 

™.lori.lly  affeet  their  currency  "       """■"  "  """W 

Where,  however,  the  bill  or  "note  is   •  „.  ,   I       •    u 
where  the  date  lM,„,ap,,,d^hent,„uld'''^    '^"*  "  '°  ^"y- 
payment .  it  can  bo  negotiaUHl  1        \  "  ^"^  "^><^mod  bv 

*'.i"g  ..  .t  its  .n  f:  y  ^;:^'^,;;'''-^       '"  -'-V  -i'f-t  of  titJe 
"i"  it  can  acquire  or  2    TL       ■^°''7''''  ""  l*™""  "I'" 

Ai>  -listinetion    between    bills    .,  'l    ""';  ',"  "      ''  ""'''''•  "'"■'■  ''-■' 

'»"  00  suspicion  whatever  on  ti  e  ■  ,  "'.""""'  '"^"^f'"- i<- 
»lv«i,„ni„ow„  intrinsic  ererh-t-  b„  f'l,  "'  "',  ""•  '""' 
'l"ol  iieeessarilv  rendered  ibe,-  "'"''''""•  "'"'""KI' 

"  -  oat  of  the  eonnnon  l:!,^     '  ,:r 't^'^'^'  ^•^'  ™'''-^ 
h"n»cb  suspicion,  that,  .a,  a  rule  „r  ^'  f"""  ^'''"  '■'»'■  '" 

l'-f".erch.„,s,  thee„dor«.  n    „       fc!  -  ""■     """'  ""  ">=  ^"«on, 

|«-"^-^^po.i,iontha:;,::t;,;:.:;j:r;---;;^ 


inii/»s   to  When  DBgoti 


<*biutf  ceases. 

■I-''  33,s.;)B. 

'"•  neijoliateil  Ovcnl,,,.  i,ii|. 
it»   iriilturily, 


Iwd,.,*!'  ..*•?'  'fP'o'  "1  amount  i/^,,'..,..'''^' ''•■''"'*'■  • 


■  Wd  ja  muitv  ..rl  t*^.'*"^  **"  amount    nrifcr  f  J,« 


'Ik-  a.-tiial 


>r  maturity  of 
"rid  by  miMtate 
ini  (lup,  it  was 


■(1789).  liT.H.  80, 


■  Hfnl, 


17 


2fl8 


Qeinkud  bill, 
when. 


Time. 
Presumptiou 


TftWng  bill 
with  notify 
of  di«hoTif>ur 


Re-iBmie  o( 
bill. 


ThF  TiAW  OF  SiMPLF.  CoNTBACTS. 

.ithin  reasonable  '-"^^^^^j^:;  ,^/i'';„'t  „„t  affected  d.r.n, 

^^'■"■*\":CtIhe, tract  dcnors  the   instru^™. 
its  currency  by  any  oroacn  ^^^      ^^^ 

itself,    for    although    .t    >•- Jf " J-t,,  Lent.,   i.   overdue 

when  the  first  in«  ainieni  „,i„i„„i  parties,  it  Im'  "tv-r- 

subject  to  ,U  .^u.no.  ^U..  -Sm  _.^^  ^^  ^^^^  ^^_^,  j^_,^_ 

thex.«sbeenstntedCi  ,a»a  gemraii     1  j„d  as  1™.» 

.opayinte..— g^--™-:^^^ 

length  of  time  (!\  , ,    ,       ,1,  „£  lime  for  such  parpos. 

rrUn  'et.^  b^ .hc\ill  .a,  overdue.    ..  V.o.  c.  ., 
'•!i.Wbe.ahniwh.h^i^uot-dueb.l^.^^^ 

any  per.o„  -'">  'f^ '' ^^^  ^^^  i^g  thereto  a.  .h.  t.m.  of 
Si:rt^^n;9{l--a„ect.her.,,.< 

a  holder  in  due  course.     53  V.ct.  c.  33,  s.  M. 

r;r::^r;;:.f:fiSrirrt^^^^^^ 

53  Vict.  c.  33,  8.  3. . 


ilBO  wcM.  56  and  ^0,  '■  "»■  "'  ''^       ' 

%  Sect..   22    and   70   ot   th.   .odj 
■^  '     .  .  ■ nnt-i.  which  la 


apply    to  ch»,a«  («"»*„ '^,^;:",! 

thotimootlM  despatch  to  IM 

,ift.  1,  not  an  """-•*r'"»°  «if"Si« 
,imc  within  th^nwama?of  tta.«  _ 

to  t""  '>''>;'".  ".^i; 


nil., 


RWH 


>viiK  Ar-T. 


"""  phonal  d,.f,.„„,  „v.,i'^      '    '"^;^'  '^«  -I'  "»  f.-on, 
h^selv™,  a„d  ,„„,.  .„c  „  '  „  °  f'""-  P""-»  among 
,  „, '"We  on  ,ho  bill;  "''"  ''»»>"■"(  again,,  all  p„„i,° 

(c    Where  h;,,i„^,.^^,^^  _^ 

h°We-  in  d„,.  ,.0,,,,,,  „,„    ,  '   .'"■^"'""e"  'l„.  bill  ,„  „ 


a-M 


eompl.i,.  ,i,i„  ,„  ,^ 
"here  b.,  „„o  i,  ,b,f„,,iv!'  if  ,,      ,     . 

I;'".  Ihe  por»„„  „|„,  „„;,',".  "■'»■"'  Pav,„r.„.  „r  ,bo  a-  K 


^'■■■"-'""«'«l  fo,- AccpUmce. 


at  its 
reoc 


nuluntj,  that  the 

tJ'P  iti  amount." 

not  a  dig- 


■   "'  -1  PfPBn    J]      'l    "■    "■   3731     ~  "'  "  <''lo«C  in  uitinn   <"/"■  " 


"     the 


l?  (2) 


260 


If  not  pn- 
time. 


Bulff 


By  holder 


i-pprei-enta- 
tive. 


Drawee  Jead. 

iHhility- 
Wtiiviv. 


,,  Jght  or  after  sight  " ^^^"^     .h,,,  a  r..«.nahl,.  nn,. 

(2)   It  he  docs  not  do  so,  llio 
that  holdot  arc  discharged.  ,,,,„,„„„blo   timo   ^vithi.>  th- 

(3;  In  determining  what    is  ^^^  ^^  j,,^  „„,„,,.  „t 

Janing  of  this  -''^rth  r»  "t  <» -""  t>'' ""V', 
,he  bill,  the  usage  of  trad.  «.tn      I  ^   33   ^   40;  ..t  i  m 

fact,  of  the  par.i.-ulav  ras,    P-      " 

Vi'-''-  ''■  '^'  '■  ^'  ,    ,    for  a.reptan..o  Nvhieh   .:-  ;«  • 

78.  A  bill    is   duly  .PJ'*"'  fuorin,  .uU-.  .""»">>■•■ 

.,„,:i  in  aeeordan...  .,th  .h.      Uo-J^^^   _^^  ^^^^  ^,,„,f  ,,   ,, 

,„•   The  prescnfuent  n.u.l   h     n .  ^^,,„^,„..^„|  ,„ 

holder  to  the  drawee  m   to  .         f^^^^^^^y.    ,„  ,  ,„,„,, 

accept  or  refuse  u>e,.l>ta,u,^^OM     ^^^^^   ^^^^._^    ^^^     ,_.„  ,, 

,ible  hour  on  0   1"»-""-^ 

overdue;  1   ,11  l«o  or  n""''  draw"--  «'"' 

(b)  Where  a  hill  is  »<!'''■' "^',,„  ,„„„  beumdetnlh.n..ll 

are  not  partners,  1'  -. '."  '^^.^     ,  f„,.  all,  vvhe,,  ,.r..^.,.i- 

u„lessoneha»n..tl.ov.t    toaeei 

:entn.ayhc,nade..^H,o,d; _^  ,„,^^.  ,„^  ,„„, 

f.    Where  the  drawee  .s  dead,  pusc 

•'        his  personal  reprewntative.  ^  pr«ntm™: 

,,,WhereUorisedhy  ;..;---; ;'Jvie,,e,.3,..l. 

■        through.heposto.fio    -*  ^^^^^^^^^^^^     , 

79.  Presentment    in   .eordan^^.^   ^^  ^^.^^^„^,„^,,  ,,  .,,.  ] 
excused,  and  a  bill  ma> 
acceptance—  .  ,„.  i,  a  lietitious  per*"  »" 

(a^  where  the  drawee  is  d.  ..a,  ^    ^i^. 

^^^        person  not  l^ving^-'t^^'^ -;;„„,!,  ^.,.^,„  ,, 

^^^^^;:^re:f^-:-t.    hasbeenir.^.] 
(,-  «hcre,    although    */X^,  „n  sonie  other  g™"' 
acceptance  has  been  " / J  ,„  b,u„ve  th.t  .1«  k 

,0-   The  fact  that  the  holder  has  r.aso  ^^^^^^^  ^^^,^,.| 

^%IL.ient,«iUhed— .*-,,,„.,,  ..e" 
^„,     03  Viet,  c,  33,  s.  41, 


nient  (q) 

^'^^     \„^  in  rcflsonanl^  time  '" 
(,    J      what  "T"  „„d  tact,  tliout* 

""'   "    ,i»o"-^    Men,  «   5t»'P^'  Z 


(1844-).  4  N-   "■  '"'•,  „mta«»t 
(,A  "The  oust"in  ol  "j|,f«| 

ehanseUata^nal"        ..wl 
j^j  „I  paymen  ,  Ih; »,  ^  ..  - 


BiLu.  ui.  KxiiiiN,;,:  A(.i 
M.  Til,.  Hra«,.,.  ,„„,  „,,,     ,       .... 

thereafter  (r).                    '^     '"  '  "'  '"  "".^  ""'o  within  two  day.  "-  l'""^ 
{2'  H-|„.„  u  hilJ  i„  „,  ,|„i,        

muit  tn.^1  u  H8  rii,l,u„„„,,,j  |,.    ,„,  '    '"    <"  ""'"    Pro«.„(i„^   it 

^;11  io....  h.  right  of  r,.™,:::."  ,  .       ; '^r  ■"°"'";  """  "''"'"■■  '--"' 
(4/  In  fh,.  ens,,  of  a  Hli  „„,.:,       r^'""''  ""''  '■■-"■ors.Ts.  'i'^u. 
.rcoplor  u,ay  d„,„  l,j„  „,,,„'„,„;  ,,':,''«'"  "'■  '"■"■'■  .night,  th,.  D.,o  „, 
Ansaul  but  not  lat,.r  than  Ih,.  ,1.       ^  ■""       "^  "f  ll>.'  fhy..  »-"i"™- 

(5;   If  fh,.  acooptar,,,.  is  „„|   „,  ,|  ,    ,      , 

::t::r'"rKd:"'V^rv';:;'';-  '-^  ""l:::;;:r::r  ^^t. 

(■'.  wh^n  .t  «  duly  pr,.,<.,„„|  J-„,  „cw.n,„„,.,         ,        ,  "-l- 

ace,!pt«ut„  us  i^  ,,,,„,,■,    ,  ,    ""M'tnnc.o.  and  such  an  „, 
oan.,ol  h,.  oblain.d:  „r  '  rnfus,.,!  or 

(1)/  when  preseiytuK.ni  for  aw,,,,.,,,      ■ 

i«notao.opt«,,  «;;:;;  ;::'^;:~' 


Ml 


■'f  thi 


"i  'I'"  bilJ  E.,.„«. 
•Vw,  «h,.n  a  hiU  is  ,]i,. 


K««iir!Hf  ii 


•■'"''■■■ptjini'i 


82.  Sub  j..c.t  loth,,  provision 

lumounil    by    lion-ac.,.,.,,!,,,,, ■ 

*.-.  th,.  draw,.r  an,l  ...LZ  T  ,''«'■*   "'   ''-<""-'■ 

l'""l ntforp„v„„.n,  i.  ,.^l"r"V"'''"  '>"'''"'■.  ""d  "o 

'■'■-'  ''ft.  '■.  ;i.'j  s  4-1 

83.  Th,   holder  of  „  b,|)  „  ,. 
"P""'".  and    if   h,.  do,.,,  no,  oi„.',i„    "  '"  '"''"  ■•■  ''""''"■^■d  <•- 

•nt«l  tl,or,.,o.     ,-,.•!  V„...,,«;;'"^;'""    ^■''«-"'J    'o  hav,. 

*■  to  lake  a  quaiili,xl  ,„,oe„,  "np'"^^dly  authori„.d  ,l„.  ■'""p. >• 

-« ttoreto,  sjh  diawe  r:'  ;:^:Lr'is'r  r^  ^'"''«'-"".>  -"-"■■ 

;'b'I".v  on  the  biU;  Provided  that    U        f'"^'^  ^'°"'  '"» 


"ptBli 


wz 


K«KHlt   of 

Uauncr  uf . 


Time  for. 
Kiip  iliilp. 
l>.iunii'l  I'ill. 


tim<'. 


By  HV.A 
whom. 


two  utucT- 
tor»- 


TiiK  Law  ot  SiMrLtCoMH-vt-tt. 

Picmilmnil  lor  Paiimenl. 
85,  Snbioi't  (o  lb.'  piovi»ioii»  ot  Ihih 
;■.> ,  K  it  is  not  no  |iri'»ontca.  tH'  uia^ii  u 

di|.(liargpd((,.  „r..senl»    it    tu>'    pa.VWCUl,  lit 

fii    VVhrrc  the  holder  of  a  but  prisemo   "  r  . 

»Ju  r'l-b"  the\in  to  tU.  po«,n  ffo".  »bo,„  h.  d..„a.d,  „a,- 

86.  A    bill   i,  duly    prccntod  for  payment   .Inch   ..,' ■ 
"■"',;'';iu.n  th,.  bill  i-  not  ,.uy.blo  on  dcn.and,  on  ,1,..  . 

3:s:t-::::;-:;i:"j.=t 

;:,':,\,,,,,,n„,.™-onubK.t,n,,.aru.r,.»."darK.,,,..,,.,. 
(2)l„do,orn.n;n,wha,    »....    "     b.         ^^^^^^^_^^^^^^^ 

of  tlK.  parti.  ula,o„.o,     3:jV>,.t.,-..W,>.4.>. 

,    l,„  „„irf,-    l)\    ibf    boldfl-  or    l>v  ^nm- 

"■'•'■'7<:--\rt       "^,,1    o„    i,i,    behalf,  at  * 

,,„„on    »;■•  >°™"^,J.;.,:        \,,''rtn..d,  and   ..thov  to  th.  ,«™, 

ho  found  ,1/  •  nirmtid  bv  Hvo  iJi  iliMf 

(■2     Wli.n  a  bill  i«  drawn  upon,  o>  aaipttn  u 

,      t  I,.    ,,..         .fmf*..    v.    ir-rll.,,:     0»»»      2»^'    ■ 

( ,i  Tilt    iiioviBiu"'*  yi  tae  fW' 
.,„^,.  imr     l.re.e„tn,»n.,    prot^f    -"*       ■•»».•    j,  ;,  p,,„,i,w  l,y 

„„„.  b^.o,.,inc  .1...^  l.y   re.""  o(   lU       J        ^  _^  ^  ,       ,  |_^,ij^,.      „„, 
insolvency    of      thr      P"»"    'J^'"^       j.y   i„   ,hc   frovh,™  »'1'"«  "V;,. 
,■/.,     Raiwiir     yufvuuilf    v.     -Ucrrr'        Ljft  u  navahk,  then  the  next  day  lo' 

thnt    if    the   creditor,    when   the    uui 
that   II   JO"  .^'    -,f„_f /„,./,,., whcrebv 

,he  wooritv   Iwrom.a  deteriornt..d  or 

nelual  payment  (««;'  <■■■""'    J 
<";^''^f.fi,''iin,.co««ato,. 

[jn—  111,'""''       ■'."■'  ' 


niidicil 


ihall  be  the  lajt  aay  mf-^- 
*<„  If  no  qne,.i„„  "  '"f  ^    ^"^ 
trial  ot  the  i.etion  as  I"  "»  ""L, 
,,re.entn.ent.  ami  .t  .«  P''"'^  ",?  jj 


Bttu  OF  Exchange  Act. 


•n 


(d) 


M-  of  /«"„',;;„  t'l",;;;:,,"'::'''""' "' "  *•"'  -  <<"'«'.  «nd  ,.„  p.«.„, 
.,«,nat,i,.  ,i„„c,„.,,  ,„.  ,„„  c  f„:;d  •-"'"'vrv , "  ".r'"  •" 

88.  A  lull  I.,  p,c.„.„,„d  „,  ll„.,„.o,,„f  ,,]„,„_ 
(b,   whom   ,0  „1„  „     .   '        ""  '"  ""■'•■■  l'"--""'l  V.'. :  ■■*""-'• 

..f  .h.  ;;1::'™;;„:7''''';''''''''.^"' ''■-•'''- «•.. 

hi.  ordinary  r.sidc.„co,  if  known  ""'  *' 

89.  Where  a  bill  is  i,r,.spni,.l  „,   ,i 
^.-l.  »nd  after   tho  exe  vi«.  of     "      ^ri''!'  P'"''^'  "^  ''^"''-  «"««'"' 

tahor  pre.ntL'„t    0  Td     :;";"'    ^""   "--  >"■  found,  no 
53  Vicf.  c.  33,  ,.  43.  "   "'   "'"'P"""  i«  ™|uired  (b). 

4rr„;rct:o:::-i:;;':-'; ,-.or^.,.. 

;P«^.fl«J.  and  the  biU  i,  pre...,.,«,  J  L  "f  ™  P'""'  '!'""»  i«  ««P««o««. 
'-  p.ee  Of    hn.„  Jor  .no.,:^lf  "^  ^'-j;-; 


M  to  whtt 
I     (ilA«.^"';  "   ^'^"'Sf  (1890),  6 


''™"""  J"?  -ill  TPW- 
.I"'?  (1833),  4 


•-MM 


Tut  !•>»  ut  SlMfl.ttioNTHAri" 


riiri'HKl' 


IVUy  in 

pnM'<>*'"h  lit . 


l>UIWUM»t 

ivitfi. 

Imivradi- 

inhlr. 

l-lutitiouN 

r>vi<i». 


AccoiuiihkIm- 
liuli  bill. 


Nut  difpt-UfM^l 
»itli. 


Wlien  no 
.IKyiitlnl. 

If  pl'i' 

fp<t'ifl(il. 


tlilnUJfli  till-  I't 

91.  \M: 


llllint 

92. 


mill  ir  lliiTi'  in  m>  mull  plnn'  <>(  hunini»i.  or  nniili-liif,  tlif  lull  ,. 

Iiri'iuiilid  at  llii'  pofi  "Hi'''.  '"   pn"''i|"il  I'""'  "'•'"■  i"  "'"''  ■  i" 

t.uMi  oi-  villitiT''.  -iiili  |ti'i»riilrii*ii1  in  ^nliifiitil - 

J     Whnv   iMllliiiliw^l    In  iiKlii'liirlll    <ir   ili.ii|{i',  u  pivn  iilni,  „, 
itlit.  is  siini.iiiil.     .'>:)  Virt.  !■.  'M.  ».  I'l 
iiiiMiii;    iiri'V'iltliii'llI    fur    puyrnilil    in  ■■icu.il 

whi'ii  thf  di'luv    ii  rmim'il   liv  liniininliuiiT-'  Ix'yoiid  ihr  cmilml 

or   Ihf   liolJur,  iiiul    mil    inipulabli'  lo  llii  ilifuull.  liiiwuiulii' i  ci 

ili'Kligt'Ht'*'  {Cj- 

■>'.  Wliiii   til.'  c-uiiM'  <if  dilav  ^(■u»l■^   lo  "pi-i«li-,  iiri'viiliu 

h,    niiidi'  »ilh  rniMinilbli'  diligi-nii-.      'I'l  Vitl.  i-.  ;l-i,  »    Iti 
I'riM'iiliiinil  for  poj  riii'iil   in  ilifpniMid  viilli 

will  IV.    ul'tlT     <lll'     fXl'llisl'    ot     r™»Ulllll>lc    llilijC' nil  ,    [Jl 

..riiliiirnl,  ii>  niiuili-d  by  Ibis  Afl,  littllllol  bi'  .ll.rl.J, 
«li.  ir  (111'  ilriiwiK'  i»  u  lirlilioiln  pi'iitou; 
Li>  ri'Kiirda  till-  illiiwiT,  wbiTf  the  drawoi'  oi    i  rr(iim  |. 
mit  Itoiiiul.  Ill  lii'twi'i'ii  himM^lf   and    th    Jtiiwrr,  in 
iiiir|}l  111-  pay  till'  bill,  and  llii'  diiiwiT  lia»  no  ihismi 
lo  bi'liiM'  llial   llic  bill  would  lir  paid  if  pn'M'iilKl 
ai<  icpii'ils  ah  I'lidoi'Ki'i'.  whori'  till'  bill  Mil  m'ii|>l'il  ui 
iiiiuli'   fur  lllf  uiTO'iiiiiodatioll  of  tbal   i-iidor^i  i-^  iitnl 
111'  has  MO  ri'awiii  to  I'Xpwt  that  I  be  bill  would  lii'  pjiil 
if  jirr.si'liti'd : 
;i      liv  wiiivi'l'  of  |iri'W'iitiiii'Ul,  DXpli'W  01   inipliinli/ 
r>     Till'  fuel  tbat  Ilii'  liolib'i-  bus  i-nuKon  to  bilii'vi'  lliul  lli"  Ijill 
will,  oil  pii'fi'TiliiU'iil,  I"'  iliBlionoui'i'd,  do™  not  dispi'ii^'i'  ivilli  iln 
iii'C'i>«iiy  for  pri'W'iiiuii'iil  (<■  .     5:1  Viil .  c.  'M,  s.  4li. 

93,  Wbi'ii  no  plai'i'  of  payuii'lit  in  9|nriHwl  in  llir  liill  '» 
ai'i'i^ptuni'i',  pi'i'w.'liliiii'iit  fur  payment  is  not  n.'ci'ssary  in  oid'i 
to  riind.r  ibi'  aiK'ptor  liable. 

"i:  Wbi'ii  a  plai'i'  uf  iiayllionl.  is  nx'i  ilii'd  in  the  bill  ora.i^fl- 
aiii'i'.  Ill''  ai'i'optor,  ill  till'  absrni'c  of  an  i'Xpi'i's>  -tipiilaiiim  n 
lliiil,  clVctit,  is  nut  disi'liar^i'd  by  the  omission  lo  pri'senl  llir  bili 
for  paMiii'iil  on  tlie  day  Ibul  it  lualures,  but  if  any  suit  oriiciiou 
b.'  inHituted  therouii  before  pri'scnlation  the  costs  thereof  ihlll 
be  in  the  disi:reliiin  of  llie  I'OUI't. 


.b 


id 


;,)  for  ii  Ul'i'iit  iiismai't..  "^11 
falirim-  V.  r«u-„l-)  (ISllj),  2  Smith, 
'J2a  (an  i:ngliili  i-iisi'),  in  wtiii'h  pri- 
ttentinrnt  wni  oxi-uxid  nwitiK  tit  tlio 
■ilare  •pi-i-ified  in  tj"-  'nstrunient  IjeinK 
111  the  Imnil'  of  uii  ullin  enemy  (<«> 
al.s,,      C>.:,<i,      lla>,l.      \.     .MrKiVi'l'N, 


limni.   t    Man.  I..   II 


•JO). 


I'')   .\- 


ivliut 


ill 


I,  i>rf««  OSS*),  -*  •'*   ''  "  *' '' 

pp.  50  el  nti. 

(f  J  Hut  the  elosinn  I'l'  ii  Iwnili  «n 
the  ^rouni]  of  inwilveney  is  notii*  » 
nil  the  world  of  n  refuaal  te  lay  rbi 
nute.'i  isHucd  therefrom,  and  avoid* 
fnrther  nceesnitv  fnr  prMentinfnt 
I  «»„■(■  v.  Utnr,  (ISl'J).  IB  I'jit.  H'i 
.an    l''nglish   ease)). 


Illl.l., 


liUlMS.,,;    ,\,   , 


M.  « l„.„.  111..  „,|,|,^„  „f  „  ■'■■'• 

liiR  in  nwiuriti .  ""•■'■  'I""'  Up..  ,|.i>  f„||u« 

,2    «'l».|.,   i|„,  ,,,,,1,,,^  ^        

*X- ;:■;=.::£-'"..;:: "''■■ 

""  '■'7,"'""""-  «i'"-i ui.i  i„"I!'',7,''''''';'''  '" ""'"»"'  '"v 

""-''••'"' '"  i--'H.. for  ,„,,'„   "'"'■'"'""■'■  >•.'• "  .iruH,.; 


vos 


"     IMi.. 

r..>.ii. 


r>   Till,,,  t 


Pa|...,. 

dltr..n. 


.„  ii  i„,,„.  '  """-('".vim.,„ 

i»«l  or  ..„. _,.    .  W'"""  uii.I  |,Kini,.iii  ,v  "»P"»t,i. 


^'.»-prtyiIi(,ii( 


DisAonom-. 

H1U.KI    111..   ,|,.„„.„.  '       '    """"■Jim..    riKlK     of    ,.  ,  «»»"■«■. 

*■'■;;'•    •'■'Vi..t.„.;w,V  47  ""'"""«   i'.'™..»    t„    ih,, 

^i^n:c^.:n^^^^^        ...„_. , 

"J'Hiaig,.,|;    p,.„,,i,,„,  „,^^  '"  "''»■■'  -",.|i  „„„■„,  ,.,  „_,j  ^.^^^^ 
'»'-<".illiMi.,i„„„,i,.H|„„„„ 


■  'il*- upon  it      n.  *  .1      '^ '*'"»  *ndorisBr><    ta\t:..     ..      o  "'•i''t(i  (m  tJiri  ■„.,,,. , 


ih) 


Null..'  t.i 
wct>l>tt>i'. 


Kotioe. 


Bj  liiiltlfr  or 


rarw'tutl  re- 


iiw'.'siarv 
5il  Viil . 


To  whom. 
By  agtnt. 


TBI  Imw  or  Smrui  Contmc-t*. 

ol  diihoiiour  i.  not  niv,..>,  ihr  ri|,lil.  or  .  hoH.T  in  ■!»,. 
oouw  .uh«^,u..nt  10  >h-  on.i.»ioi.  >\M  not  b.'  prpjudi«,i 
by  thii  oniinion  (A  . 
,,bcrf    I  bill   in  ili.boliOlir«l   by   noll-ElfHT""^''  ""''  J" 

„oli...  ot  .luhoiioiii  i.  ((iv.-ii.  It  "hull  "Ol  b. >,.».n  i„ 

give,  uoticr  of  u  «uli»CM»''"l  <li"l"i"0'»'  I'-V  """  l'«Vl"'"'. 

unh'.,  llio  bill  «lmll  in  ihi'  iniaiitim.'  lmvi>  b.vii  aiT.pl.J 

I„  oid.T  lo  lend...-  Ih..  „ror,,to|.  of  a  biU  liiibl.'  it  „  i,,i 

lliBl     notiiv  "(    Ji«b..ll<»H-  'boill.l    !«•    gl^''l>    I"   1"", 

.  ail,  M.  48  and  Si. 

»7.   Nolir,.  of    di.bol.0Uf     in   o.-.l.'l-    to    !..■   vulid  al,.l  ..|I«ln,l 

C„;  nol  Intor  than  ll,.'  .juvidicil  ...   b.i«i"'«-  J"''  "<"'  '»"<'«■ 

ing  till'  dishonour  of  thi'  bill; 
(b)  bv  .ir  on  behalf  of  thv  holder,  or  by  or  on  b,l,ali  of .,, 
■  rndormT,  who,  at  the  lime  of  Bivin»t  ■!,  ■»  hini-U  h-H. 
or    the  bill; 
i„  the  eaiH-  of  the  death,  if  known  to  the  party  s.vmj 
notieo,  of  the  drawer  or  endoroer,  to  a  pemoiiol  ivr-"- 
«entative,   if    »uell    there    i>  and    with  the  e\eriw  ol 
reanonable  dUigenee  he  ean  be  found; 
i„  eaw  of   two  or  more   drawers  or  endorser,  who  an  an 
partners,   to  each    of    iheiii.   unless   one  of  tl.em  hi- 

..uthorit.^    to  ■-.--■ei^ otiee    for    the  others.     ..;1  V., 

e    ;i3,  8.  49. 
(.  Notice  of  dishonour  may  bf  giveu- 
(u,  63  80011  as  the  bill  i»  dishonoured; 

to  the  pui-ty  to  whom  the  same  is  iv(iuir«l  lo  W  pui 

or  lo  his  agent  in  that  behalf; 
bv  an  agent  either  in  his  own  name  or  in  iIk  nam  .; 
■   any  party  entitled  to  give  notice  whether  t  alparfvB 

bis  principal  or  not; 
;„  writing  or  by  ixTSOnal  eomniunieatna,  ami  .»  m 
terms  which  identify  the  biU  and  intimate  that  AM 
has    been    dishonoured    by    uou-BeeeplniH-  ur  »*• 
payment. 

„,c  by  «ipr<»»  itipnUtion  <» JP«"°'      ",  S^oar  mu.1  b«  gi.en. 

.   bill' tor   .ec.pt.nc.   (».  ..ct.    39       «'  ^^l^""";,^,  ^„u„,^„  n,  ,„» 

(i)  Whpr.  .  note  W""?  "  ?  i*t,  tti^m       "otic,  of  dishonour  -r," 
.nd   notice  may   ppoiKsrly  b.  g  vm  bJ  «h«in-     '^°""    „    „    .,„    „  i,  I 

te  pro™  «  di.p.tch  ot  notice  by  Wlcgram,  .o»  .l/^f.-"»  ' 


(c, 


:d 


;b 


(J- 


»"■'-."    IJv.H,.v,,     ^,., 


il„r,l..       V,  .•  '"'"  ''"■  ""tin.  I,  „;„  ''    "'"'  ""tin'  HM*.„n, 

"•'-■■ -^/* 'Li  rv;  '*"^'      " 


Vfl7 


Jir, 


■i-«  t.  r., 


1  .k.. 


ill   U\i 

*|UC^I 


of  <■ 


"  ■   luvnlirr 
iliilv  J  ""'"I        I 


I"'  e.  ij.), 


'  I  il«o  )  »■"  th.. 
■■r  nil'  fur  I  ""» -nptvptauoe  . 

' '-pi»rntMit     • 

I.   p 


|,j,   iioloi       I  '     *■  ™"  J»r,  at  til,.  ~. 
'  '■  ■'!'■  ■■'i"l  .  Turm  (i. 


•»    I)., 


^""..1.  .V,„„,  „,,,.„    '■'°'"'  H. 


""•"•'■■  -Mho  ,!,„„„„,  f^^f  J'"°"'».-lc„*,.^l, 

■  '"'''  """•"»'  ■>,  mo  ,0,  „„.. 


'■  HH-  "iwl..  Form  II 


•*.  J)., 
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prini^ipiit. 


Notic*-  to 

Biitccfii'iit 

psTtiufl. 


rttrtiea  U< 
whom. 


of  pirinif . 


8urtiuiwur\ 
of  noti<v(. 


The  Law  of  SimplkContkacts. 

100.  Wl,,.,-..  a   bill  >^1.-.  Ji^l"."™-...!  i.   ,u  11..  ha..ls  of  », 

^■-r^T   :;:.'-  ,>oH»  .»  h.  pr,ucipal  h.  .,u.U„. 
within    till'  same    tinio  a«  il    t'l-'  «>"  ' 

53  Vict.  f.  33,8.  -Jn. 

,lisl.o,ioui-(r.     D3  Vict.  c.  33,  s.  4ft. 

A  notice  of  dishonour  c.,i..x»  lor  the  h>".'t,t 
„f  all  sub8C4U.,.t  holders  and  ot  all  prior  enJor^-,.  .., 
have  a  right  of  i.>course  against  the  parly    ot>h„m 
it  il  given,  where  given  on  behaU  oJ  the  holder; 
o£    the  holder  and   of   all    endorser-  ^ubse^ue.lt  to  ih. 
partv  10  whom  notice  is  given,  «hcre  gn.n  l,y  or  « 
behalf  of  an  endorser  entitled  nnder  ihis  I:ul  to  gn 
„„tiee.     03  Viet.  c.  33,  s.  V.). 
103.   Notice  of  the  dishonour  of  an}    blU  pa.^al.le  '' 
,l,all    nol«iths.anding  anything  in  Hus  Ac    lonlanu 
Llv  given  if  i.  i-ddress,xl  in  dne  nine  ,o  anv  p.n 

pUee  „f    ro^idenc^  of    such    pady    is  other    H--  "•  7  '    j 
ok^es  aforesaid,  and  shall  be  doomed  to  have  bee,,  Jah  -n 
^d  giv  n  for  all  purpo.«  if  it  is  deposited  in  any  ,p. 
with    Ihc    postage   paid    Ihereon,  at  any  tune  diningll.i- 

1,,.  ,Tg.vd.«l  »•  *|,ar.u.  »i,i  md*., 
dent    endorscti    lor    tlx   |™i«_ 
gi,  ins  notice  ol  di^boiwur  u  '^  «T 
,.    Hank   ot    .!/"■■'<•;■   '  '^f 
B.  154). 


102. 

(a; 


(b- 


1  Canada 
ln'  tulli' 
\  to  sUtt 
^  or  [ilai- 


R"i.>i  OP  Rvnuv,,,,  .\(T. 


or  iiri    III, 


"''xf.    /oUovvirig 


.hich   pro,c„tn,r,M    Im,    |,e„„   „„„,,. 
juridical  or  biisincBs  rla.v, 
(3,1  Such  notin,.  siialj  „ot  |„.  ,•,„„,,• ,  .     ^ 

c.  33,8.49.  '"  ""''"'wd  I.'  drad(oi.     53  Vict. 

104.  VVherc  a  notipf    of   r^'  k 
pcted.  a»  prnvidiHi  in  the  la,    ,"Tr  "   ''"'^   ''*'^™="<'    ^"'i 
te»d  t„  have  given  di„.  ,,'    „!"„     r"l"  """""'  '''^  ^-^er  is 
anv  miscarriage  bv  Ih,,  p„,f  „,«,:„  ,°'  ''"™™'"-'  ""'"ithstanding 

in«    Ti  1       •  '        • '    vni.  c.  yj.  a.  19 

'^"tizftzczi  r-r  r  '-■"  -'- 

l-.y  g.v.ng  nolicc,  and  „;,,  '?";'. '''^'  '""•■"'  "^  tLc 
iuct  or  negligence.  ""Pn'^.Mc  ..,  hi,  dcf.iult.  ,„i,e„„- 

3;  When  the  cmse  „f  delav  cen«e.  ,„ 

'.'8i™wi,hrea.,i,,w,,,,i,,;:,,:;,""'^;,°^:;™l 

106.  N„,ice  „|  di.h„„„„|.  ,,  ,i,„„^^„,  I 

"';"::. '":^r:;::::T-.-- -'-^^ 

reach  thed,.a«er„,e„'  "  ,"  f"""  '"  ■"■  ''«'»  "ot 

itni,  waiver  e.p.e.  „,. 'i:p,i:;;:"''"  "■•"' ""»^.^i  W; 


jm 


part; , 


Mi«carrijtgr(t 
in  poot 

ctTTloe. 


HxciHo  for 
dflnj. 


t'li-  notice  must 
;«.  s.  .-iO. 


Diliffeun. 


wiifi. 


(liliii>'iiof'. 


A  Notice  of  dishonou,.  niu,    he  waived   I   ,         , 
i'mg  notice    has   arrived,  or  after  ^h  "   "'"   ''""^  "t 

»olice(»).    3,'3  Vict.  c.  33   3    50  ""'""""   '"  8"<^  due 


Waiver 
Time  of. 


//-,.//..   (1881), 


"')  See  ro„f,„ 
"S.C,  R,  IB,,, 


/",    ■-      ,,''  -"""""".v    Hank  of  Jl„r, 


'     I'Hn  a.-,.rm..ni  of  nr.,.    .  "  ''        "''"'  ('SIO). 


:t   t' 
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Diimiued 
with. 

Sunepflnon. 

Fictitioiu 
penon. 

PnMStcdto 
drawer. 

No  dUI- 

S^tiOD. 

Countennand- 


DiapenBed 
ivith. 

Fictitioua 
p*T«on. 


Preaentedto 
rndoner. 


\cnonunoda- 
tioD. 


The  L.wv  of  Simpi.k  Conthacts. 

107.  Notice  of   di.hcnoui-    is  dii.pcn».'d    with  as  rcgaij«  ih 
drawiT,  where — 

Ift^  tbi-  drawer  and  drawee  are  the  same  person; 

(b'i  the  drawee  is  a  fietitions  person  or  a  person  not  bav,,,; 

capaeitv  to  contract ; 

(c)  the  drawer  is  the  person  to  whom  the   bill   is   piesouvii 

for  payment;  ,  ■       u      j  ., 

(d^^  the  drawee  or  acceptor  is,  iis  between    himself   and  tl,. 

drawc-,  under  no  obligation  to  accept  or  pay  the  lull, 

(el  the  dra'.er  has  eonntcrruandcd  payment.     •'53  Vid.  .    :):',. 

8.50. 
108.  Notice  of   dislioMoiii-  i»  di»pen.'c.l    with    a-  uvmU  \\. 
endorser  where- 

(a-    tlle  drawee   is  a  Hctilious  pei>on  or  n   person  liol   \mn,; 

capacity  to  contract,  and  the  endorser  was  ,nv;u(  nt  ih      H 
fact  at  the  time  lie  endorsed  the  biU; 
(b^  the  endorser  is  the  person  lo  whom  the  hiU  .s  pi>.n^.>il 

for  payment; 
(c)  tiie   biU   was  accepted   or  made   for    bis  accomiiio.lali, 
33  Vict.  c.  33,  8.  50. 


Neoeisity  of. 
Dlapenaed 


Delay 

I'xcitaed. 


Diligence. 


Protest. 

109.  In  order  to  render  the  acceptor  of  a  bill  liable  il  i>  .mi 
necessary  to  protest  it.     53  Viet.  e.  33,  s.  52. 

110.  Protest  is  dispensi-d  with  by  any  eircnmstam«  «li.-:i 
would  dispense  with  notice  of  dislionour  {t) .    53  Vict .  <•.  .W,  >,  il 

HI.  Delav  in  noting  or  protesting  is  excused  by  cinum.lan.  ■ 
beyond  the  control  of  lb,  holder,  and  not  imputable  to  his  Jofai.:, 
misconduct  or  negligence. 

^2'  When  th>>  cans.'  of  delay  ceases  to  operate,  tlir  lull  .ii-- 
be  noted  or  protested  with  reasonable  diligence.     .>3  \  >■  i  '  ■" 

8.   51. 

CO  s»  note,  to  «.t.  ;«i^i" ,t%'„'r::s?y  tt"ivfp;sr;f"rs':i 

opon  ao  abandonment  of  B?'^,''"  ""  *  X  'tt""^  the  loav,  of  the  Cm. 
w^ich  the  insolvent. .,  an  f«'<!"";  "'^  «  , ,  ^  tui  h  .  ».ivor  bind  Ike  ™J.e" 
or  U  authori.cd  «.  to  do  l.v  tlu  "«1  '"r«  nor  »  „„„,„,„,„  ,.  j/„,,.i,.l 

rmpoMible   for  th.^  amount  nt  the  "oK^  »''"  'S''\f'g  ''(•,  c.i).  .U  <■.(•■« 


^'^:^; 


B".L8  OP  Exrmxoi;  Arr. 


113.  V\'l,,.rc  a  forcim,  hill  .„ 
such  has   bocn  dishonf     ,    /PP^^'-ig  on  the  face  „f  ;,  ,     , 

l».  It  a  Imcign  liiU  ;.  „ 
^«i'«'HH.draw,faJll;„f;°;-f'^-  >'y   "-  -..™  re.„.  , 
!•  «     ,d51.  ''"^''^■'ii^rfisrliargnd.     o;!  Vicf.  o   33    "'"'"'»•■ 

113.  \^'li<.|■c  an  inland  l)ill ,  ,.    1        , 

■"^^i-'cioMhink»,i,.  b.„l  „;:,;"  f ;,■--.■«..  it  „,.,,  p«„^,„ 

p:nv:^:r;;zL:  5'--"-"^^    '■ 

"•■<<  Fovinoo  the.  p„.„4  ji„™    :;"'"■!'■','  ""•^-  "^"'■"  "' 

*'-««l.lora,-o,  in  default  of  pro  tea,  L    '   "'"'  '""  "'I"-  than 

Wn.™,,  a,  tho  caec  tna.v  he,  and  „fl,  "    """-"^^l"""-  or  n  „. 

■«Ptn,  ™«.s  where  ,h,.  c  .■eunl"""'™*' <''^''I""«"J  W), 

I  P'»«i.l.  notlee  „f  dishono,,,  "  "'■"  "'"'''  "^  «„„,d  '£'. 

«*'"=":;t;!;::-r-™"-:i:L,ee,ora 

'^-.tU  prote^ted  for  nor;::::;V'%,5™:  -ived,  ,na,  he 

|^:^a;s::-^:---™d!;:i:^;^~--^.. 
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piVhar^  in 
U'^f'Ullt  of 


Protest 
i*iineceN„«ry, 


Sul».equent 
protest  for 
■"'"-pa^tTit. 


ProtCHt  fur 

better 

security. 


_"  W  Jr.w„  r,  J     l""'P?'t«  to  ho 
!»•».,,„,'■""  'f''l>"'<',,,,,,,|„ 


<)    K. 


2.'  .S.  C. 


™JES 


Thf,  Law  oi'  Snin  i  C.m""  f» 

,,.  p,.,.,.„od  for  non-,™v  ..    .  W  -  .  ^^  _^^^^ 

for   honour,  it    must    b<»   prolcstca 
.-,3Virt.o.  33,  s.fi6. 

„f  thlB    V.t.  whpro  a  blU  is  iihiuimI 

„f  ,h,.  priK-lins:      MVict,  .•,«.-■- 

u9. 8ubj.H .,.  -i..'  p---;;;  :'',„;,„, ,„.  ,i»v  „, .. 

|,,„,.,tocl  tb.-  I.roi.s.  iiiuM  bo  u,»<t. 

(.V,  Wbn,  „  bill  bus  b..,.u  dul>   not  .1,  .  I^^_ ^,^_^ 

,,,„,U..,a.a.b..vaF^Ma,;U,,vt,nu.a..-l.b>d 

-.^Vicl.o.  33,ss. --"land.!-. 

u-il    ia    l,«t    or    dcstl'ovod.  I"    '^  ""'"!•'"  '" 
120.  Wher,.   a    bdl    .»    1»     -  ,.,  „„,j  ,,,  „,,  „ 

aoc-identally  d.tai„.d  f™"'    '  /^r  than  ^b.vo  payaM...  |.n. 

53Vici.e.  33,  8.  51. 

121.   A  •'ill  ■"-'  "■'  P^^'lf,        Canada  si.uat.  .i,h,»  «v, 

tr:f.::^«^"''^'"--^ -— — " 

Provided  that-  ,l„.ouilh    tbo  posl  nllin    mJ  . 

;rM:;S;:tUr.um«i,notlat.th„no„,..^ 
!    i^,  iHurn  or  iho  ".■M  .iuv.dical  day  . 
,,,,.„vproto.fordi,..nou.«th.^---t:::| 

xp;;t:b::h.a,tor,ioo„...  .>v.,.H 
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for  tionititf  ■ 


Prot«it  for 


Ut  protert. 


ExteiidinS' 


Prutest  oil 
oopy  or 


place  of 

protect. 


WhBKi  hill 
returned. 


Time  when. 


Bills  OK  ExciiAxoE  Act. 


M- notary  ,„uki„„i,„„,„„;;;;^^  pro..rt  „.„„  b„  ,ig„^j 
{<■;  till'  I'ausi'  or  r™«n„  r 

123.  W'horo  a  di.,i,„„„i,„,<I    bill    ■        ., 

■fc^Ja..- ,vhcro  ,!„,  bill  i,  disI,„„o  '  °     "   "'""■"'  "^  ''''»"''"J  at 
m,d,nt  i„  H,„  „!„,„  i»iioaour,,l,  „„y  j,,,,;^^,    j  ■ 

■  n»la,,-  ,„  ,„,p„t  „,^„,^^^  "a^  u     ,1,„  ^,^^^_^^^ 

124.  Tin.  oxp.„«,  of  ,    ,■  '^•^'  »•  S'^- 

;«f^-  'l-n.l,y   inourroc;;'"wr;!,''T""!'?->>'  ''i"  a.ul  ,1,„ 

125.  7  lip  fori,,.,  ;„  ,r        , 

t^-proeesii,,,,.,;;",  ::'.;«' !'-VH  „.,,,„,,„  ,,^ 

I-';  A  copy  of  th„  bill  „„J       I      *''"'''  "°*'™  "'"■™f- 

:;;;'-"--..  .^a.  b..,f,., a,:  •^;;::-;;:-^;;''^H.,,_ 

126.  Koticn  nf    tJi,, 

^f  ^^.ai,i.4'Xrr -;...;..,,,,,, bi,,i,,,,,,,,,^ 

"l'.>™.s,  ,lay,  ,„  t|.o  san,„  '1        "".'  '^""""''"S  .iuriUi,.al 
l«l.cldr«»„l  in  ,1,0  „„„„  ,; ''"".''^  ""1  '"  II..'  »a.,„-  „,„„„„; 

127    ,  ,  „  ^^''"'''"'•■^  "/  Panic,. 

i^.;':;'i,l,:«':- -..;.„,     .„ ,.. 

"-hlttj-,  045. 


'*  in  Ih  -  I      .         '  "''™  ""f 
"  "•"  'lands  of  f|„>  d,,„,,, 


■•ii'pL"*"  i?™'  °f  «h-  «.v«rt  hour       „,,„  fc  i„  „        . 

fci'  (.  .t'X"-';'; ',"™  "■  I'.'  ...od  i„  ,„..j,  „„, . 

IS 


*fforp, 


S"l£,;;;;-' 


"■«  L^niW  Slat's™  r^''"':  "■'■""»«'■ 
■"  "'  America  .ire  the 
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by  ftcoept- 
ance. 
Ohitty,  64S- 

Estopped- 
Chitty,  516. 

GenuinoneM 
and 

authority. 
Capacity  of 
drawer. 


Payee  and 

capacity. 


Drawer. 
Chitty,  646, 
Engagea 
Mjceptance 
and  com- 
peneatiou. 


Thk  LAW  or  S.MPLK  Contracts. 

.  ,  uM  who  docs  not  ac. .  pf  a«  ^1"""' 

'■  ''*'  ,      1, 11    l,v  ttcci'liUnl!  il.  ongagos  that  h,- 

°-::e"-^:a.ep.o.o.aHU......U„gU.....U..,,..o. 

denying  to  a  holder  in  du.  ecu™  ^^^^^__^^^  ^^.  ,  .^  ,.^,_^^. 

(a^,  th.  exiBteneo  of  tlu-  'l™"''  '";J,,„i„.  ,„  dra^v  tl>o  bill, 

'r"'^fatC;Slt:'dra.«.ord„.,lu.,.., 

(I,)  i„  the  case  of  a  bm  p  y       __^_j_^^^^_^  ^^^  ,,„,  ,^„  ,.„„„„. 

.uttoreement(3)-    ^i  vict. 

130.  The  draper  of  a  bUl,  by  d--"^  '^^     ,„  aeeen.ed  ...1 
'   (a)  engages  that  o"  d-  P-".-     -j^^^,,  ,  ,  „  ,,. 

jr^rsfot^d^.-'- 


.like' in  tor.»"<'i°J,''Al'rdoc»m»nt  i.  ."U,'","."  ;'„'!S  maker  (!.'  "^I^ 


■  ,h»t  till'  note  «M  .<»™  '■';";:;: 

^■(:^^'«t«*«^tr'S 

i„'-cii»oW.t«c"o°a»j,, 

in  which  il  ''as  '"'  .TmiW^-'- 
'of  a  nolo  by  ^--r^Sv  «?* 
troni  acnyin?  tw 
cndor^monl- 


.like  in  '"rr'';°hlo  thrdo°.inlont  i.  •«»'"''!' £m.k"  ("' "Z 
menl  l»  ""'""     „t  e„do?»™  »  «»  t"  '°?,'"'„'^^M-,'     Th«  rinht  of  ■■'■J*' 


Bom  or  Exchasoe  Act. 


'Jio 


(b)  '•  P'-«l"ded  from  doBviW  to  „  h  n     • 
-y  -llii'  signature  of  the  ,i..,„„    r  '^  °""  '""<"■■  '""""^ 

iqq     TI  .  ■  O    Vict.    c.    3.J     j^      .>;{ 

>»;  ™gage8  that  on  d„o  n,,^  „,      "•  """•"■'"■J-  l-hi.„,  5«. 

paid  accord,-,,,   oirr"""  "  ^'"'"  I'---  -<-l<..cl  „,d  v 
L     -11  "       "' '''"or,  and  that  ;f  .»  •     ,.,''""'  *■»«»(«■« 

hi!  wiH  compcsuto  tho  liol,l, ,  "*  <'isl,o„ourcd  ""spta". 

-io  is  co,np';UM  to  p^  ;  '  f  "•  *  ""'-"•■™t  -dor.,.  ZS!^' 
.    on  dishonour  arc  duly  , at'™  '''^'"'"^'  P'^'^^'dings 

I    IS  precluded  from  dc„v,L,„,    ,, 

Bcuincncss    and    ,',,..7    ?  "        '''"'  '"  ''"<■  ooursc  tho  n      ■ 

,  ,       .       """    'i'gujar,ty    in    „,,     „  "'"  "rauinenem 

''™»"»«>g'mturoandalI,L  ,™P™'^   "^    tho  rl""''" 

>'/  ■»  precluded  fron,  de„^.in!    „  '"  -'"'°^^»«nts  (/;,       ''"'^• 

'>-"'  -''orseof.)  „;:7,  ;s  ;;::t';r  °' "  -^'^  ^-^''^- 

•ndorscment,  a  valid  •„,  I       i  '    '  ""'  *'""'  of  his 

""-agoodt^ufjXria'Ss^;';':^^ 


"    it.  484)/     ""     <"""J'   -^XXI. 


"f  tho  maUr  i,  f„S  '  "^"r''"™ 
f=).    A»Va?io'„',!.rp,i-,,'':>- 


I  ■"""''"'"'"  «or  a  i>awj. 


'   I, 

H  I! 


y7t; 

Meat""*  ('* 
diiniatt'*- 
CWttr-  '''**"'■ 

liitcrert. 
of  -uTni'. 


U, -ixohanii'-' 
tiiiJ  iutercitt. 

Ct.itty,  ft*?- 


Pi 


by  JvUvtry. 
Chitty,  ^\T- 

Liability  o^ 


T»r,I.v«oFS.MPtKCoNt.Arr». 

,,,,  il„.  umuinit  ot  till    iiui.  ,  ,„.,.«.nliiu-"l    '"'    l'"' 

('-  ""  '1  ,. ,       .  „f  tt  I'iu  ''■'■  '■"'''"'■  "'■" 

r..oov..-  fiom  tl"'  "'"!'"  '"„id      •■.■»  Vict.  ■■■  ^W-  -  "  ■ 
in  ,uUUtiou    to   0.0   *!•'"';  -V^  ,„a  ,1„.  arawv  or  ;n.  ...J.i- 

.r;x:i.;::;'-— ■- -' 

ferr..  by  aelivovy.  ^^^^^  j.^,,i,  ,„  ,h.  u.-^r  ■ 

5;j  Vict.c.33,  s.  ''!:^- 


Wiirraiity  by. 

G«'Tiuiiif"e»''' 
triiufliti'- 


anotnor  to  in  i  ;"  ■       ,_^^,  wlmh  i^ 


which  dale  «»;b«;  »?,,..„, J 
and  reduced  '"''', '(ibsb,,  SVIIl 
Deposit  Co.  V.  ,""'  I 

S.  C.  11.  202)- 


,w=("l 


iion,  uDurtJ,c,c»«  "  "  r  ,•:•„,  on  tho  W""  "'  ""     .  ,,     .  : 
treal  L.  li-  ■  •*■ 


nius  OP  Exri,.iN-,w;  .Ut. 


UT7 


Ifiir/uur/r  „f  lull 

^r;--.^^""r;^.- ■' -.0,.™.. 

-'  lv„„.nt  iM  ,1,,,,  ,,,„,„.  ,„;                                                m.,.,«r 
.nl,(;..t  not,,.,.  (|,„i  |,i,  ,i,|„  H,,.,  .„(  ,„  g„„j  ,.,_.,!_  ^_^j  


'liiij  .(nir.!.. 


140.  «uhjcc,  to  tJ,,.  ,„.„v,\,„„„     r 

■*notdiscP,argi.d;  l„„  '  "'   '''''"'■'■  "'■  ^n,  ..,„lo,.„,.,.   i,  <•".»;„> 

^"^  '"';'■-  '-ill, -.1.1,.  t„,.,.,„,l,„,,.,       ,  '      '^\. 

l^-i  ".-„.. h,M,,.,.,,,,,„,,,,,,:;;;^;;^-;p~ 

(b)  whtTi.  tt  biU  is  n„id  |,v  .,„        , 

Piving  it  is  r(.miti,.d  fo  hi,,  / ,    '       '     "'"''■'.  '"''  vuity  "«i{ot,»ti,.„. 
ucn.pt,,,.  „r  „„„,„j  '    "'■""■'■  '-'Kl't"  us  n.j-u,.,|,  ,|,„ 

"'.  »'■*<,  out  i,i.  „„,„;':■ "'"'  '"■  ""*.v.  if  !"■  .i,i„ts 
«i-ia  „.g„„„,..  „,„  ',;i;";;;"'7"-f  '-lo....,,,,,..,  u„d 
141.  «-i,c.„  the  „™.,,„,  „,. , ;';.  ■•  ^"''■'■•*^.-.  vi. 

fil,atoruftorit8„„u„,.i,v    i„  l,'l'      ""      ,""""''    "'"    ''"'d-r  *.„„,„ 

""VJC--;.    M  vict. ,.  y;j  V        """  '■'«''"'  ""■ '""  •■» '!«-  "-« •' 

1JO    w,  "laluritv. 

MZ,  Wi,™   ,!,„  i,„]d..,.  „i-  ,^   |„j,    ^,  ,,     .,      .  Chitty.,-,,,. 

l»l"tc.Iy  a„d  u„oou,l,ii„„„||^  ,.„„„,'•"  "'.  ""''f  "''  "uuu,.ity,  ii,.»„„..i„g 
>Btor.  fiin   l.;il    :_    J.     ,         ■.'""'""«  "IS  ,.,ir|i,„  „„„;.,..,■"  right..       * 


—      .     liiL.     iiuju,,.     ul     .1     I, it)  vniCTV, 

'felutcly  a„d  u„oou,l,ii„„„||^  ',.„,,,    "  "r  "'''''  '^^  -numily,  ii..»,„ 

°      ■  Cliittj',  r^iH, 


T  p  '""■'". I'/iciff   (jyyyj     ].[   V      •  '■'".'■ 


37H 

p«rty. 

Writing. 


HoMot  ill 


Cinwllallon 
ul  bill. 
Chltty,  .US- 

Of  nuy 

■ifpiMtun'. 


DiK.-l"Wtre  ol 
eiidorter. 


UniBtentioQBl 
csnct'llatif'"- 
Ohitty,  M9. 

Burden  of 

proof. 


Alterati 
otbiU- 


TwLAWor8.«»tKCo^^KAC^. 


cutty,  5VJ. 

Holder  in 
due  onuTfc- 


bill  1""*    '"  '■'"'  """"" 

(2)  Thn  Imbililir.  of  any  l-ttrty    "  [„.,  i,»  ..wtiaiiv 

(■)^    \    rciiumiotioii   mu»i 

diichargcd.  li^l.l,.  on  a  l"ll  "'■'^   'j'' "^ 

j^,i\:^'::— '-'•-""•'"''" '^^^^^ ' 

hold.-.-  Of  his  agont .  ,,„  „.„„ia  lutv.  ImJ  ..  ns'"  '  ' 

discbargfd.     JJ  vt"  ■,„™tio.mllv,  ">■  "i"^"'  "  ""'' 

Providrd  that  whovo  a  b,U  o    a..^      B  ^^^  j,^„  j,„,,.  ,,„ 

,    :  b..«.  cattcoUccl,  ';';.''";t:. I'd    u„i..le„tio„aU3,  or  f 

a  nustakc,  or  %Mtl>ouv  ,„„,,,.iullv  ult.r,.l  "I't" 

148.  Where  a  hi"  "^"7r  L'  ,     hiU.  .1- b.ll  i,  vo.iJ 

jZ  a».e„,  of  all  ^'^-^^S^,„^  „>ade.  au,h„,i.a  . 

„»se  ttod  to  the  altofatiott  and  ««b-q  ,^^,  „,^,  ,,„,„,. 

,,„.  .hen.  a  biU  has  ^-  ^^'^u  the  ba.ul»  ot  a  heUW  „,fc 
is  not  apparent  l»;,  ^""^^  <  ;  7,i„„„U  ot  the  bill  a^  .1  ,.  bd" 
course,  .uchhoMe....a>a-u^^^^^^  ^^,.   ^,   „,„„,)„„,... 

b.enalteted,andn,a>     ■>  -^l^... 

origiual  tenor.     ■>•>  >"" 


D„„,n,on     inotaw.  u„j,^,i„)     „ 

p.rol  «>""""""''     wSote  .urh  var.a- 
tUin  amount*  to  renu  ji,,,,„  „i- 


,,„„/..  (1890,,  »N."-,\» 

( f>  The    lusvi'ti""    "' 
„e^giUle  in.lrum.;..t  Jfl  '  !;«  , 

alteration  "  will""  <'»  "  "  >,:. 
.eclion  (««"'['"• '";,'"s;,;   ,,  iH 

(gwment   '^J/'^  ,«»'".',  i 

45«).  .     ._    ..    ,.,,„,..  !«■ 

29  0.  K.  ai6- 


Hatori*! 

aluntiniu. 

Date. 


PUOM. 


BiUi  OF  ExcHAXni:  Act. 

148.  In  particular  Qi,y  altoralion  (j;- 

(a)  of  Ihp  dafi', 

(b)  of  the  suni  pajaHi', 
("!)  of  Ihr  tin,,.  of'pavn„.n|  fT" 
(<i)  of  ll„.  ,,!„,,,,  of  pav„„.,„,  ™"- 

'"    ■"  Ito":''"'""  "',"  "'" ''  '-•'""■'"  -"•™'  ">.■  .0-  X 

c,.ptor.a,.„„Mvl„.„,„b,ni„„, „,„.,v,,„Jg.,„„„;;    "•-" 


J*!;  ^y'::,i::;„:;:;:'7s:j'- ;-  -■  .--^  ^.^  Hi. 

.»ot  ovord.0,  a,„    p,!rL'„     ,,  "'  '"■'""■  "'-■Iv,  and 

>hem,„,  „,„,,  ;,„,■  ,T  1  '  „'^""i';  "'",",'>  •■'■•'"''■'•  ''•""" 
'i-...orf„r,,^,:„:;^,'  ;,,;:;;'';::;, ->p""yiiabio 

l.ill  i»  Jrawu.     53  Viol.  P.  3:j,  ,.  oi  '"  '"■™'""  ">» 

(or  .1,.  honour  of  ,l„.  ,lr„„,.,-.     M  Viv,    ,    ^;, '•"^;;'/'^'"P'«"™ 


2711 


fcr  buQoiu* 
'"/ira  pnrtenl, 
Chltty,  «4P. 


In  pfirt. 


«ep..n„.,  a,.,l  „„t  fro,,,  .il  li     ''^  '  ,^™  ^''^  ^^  -- 

''Viit.  (-.  aa,  s.  64.  ""»p(amv  tor  honour. 


Deemed  to  be 

for  honour  of 
drnwiir. 
Chitty,  A30, 

Maturity  of 
After  Hiirfat 
biU, 


"7  01  llif  olhiT;  ,1  „  tot  111,,  jury  u, 

;*:"^'»".';.'M..ur,™„ti,iy'Ly 

'ft  The  folloiving  ulic.ratii„u,, 


i*..™C'S,™).I3.V,S.L.R.  159,„ 
'1  •";;". ^:l'''".«<-"''l:-Alt<.ratioi, 


»' date  f /.\.,./*„.,  ,.°  r  ."^1  ""•■'■  fl'Kf,  iiuvc 


-^T-  \  -  .- 


'^HO 


nwnu. 

Writlnif. 

»,<tt'ph>r  tor 


H  i)th4-n. 


pftytnttit  f'T 
hi'iuiur  *»i"-* 
prut«iit. 
ChUty,  f'S'i- 


II  mora  tliui 
one  olt**. 


Rcf  umil  til 
pmynicnt , 

Entitled  t" 
biU. 


TiiF-LxwoFSiMruCoNTiiACT.. 


LUbiUty  (' 
refiuiiiiK- 


AtU'Mtutioii 
<i(  pnymt'iit 
for  hon""'"- 


Dfclaniti'iii- 

Dic'hartre. 
Sulirof^tiou 


«,.  A .W»-  '"'  I—  "'"""  '"""■"■  ""  '"  '" 

i';r«.lU,.n  u,,  .1,,... ill.  a.,.l  ,,,..,, .a,,.  .h..0.i.:..  ,, 

,„„.,.  t..r  liom.n.  ■■  i.n.l.  vi  Vi.l.  <■.  :':S,  -  ..I 

(Ml...  ».«->'-'-" ""■^"■^"7      ,,:      1      -'l-'^" 

,0  ,,„.  t,.„..r  "f  1"'  "";i;<'""-     ',  ",'„;.„„.„,  una  ,,n....M 

|,r,,vi.lMl  L.  l.a-  I.-'"  •';■'■;   ''7,     '    .  n..li'.- ..t  H"*'  '""- 

:;r::;::^;;;:;r;i:l''---'" ■' > " 

,.,„  \Vl„,v  l«.  ..r  "...'■.■  !";»""»  ",.,„„',;,,„...„■   mU  >1.- 

,„,™  I''"'-'.  ';\"'f ,:   ,tim...ai.,v»-'i'i"'>--'. 

•  ,„:;nr.;:r,r::"'i:';i ,...-. - 

„»  ^n(■l.  ..ml  ...>t  "^  •'  '""  I  .  ,„,  „|,|„,„l.-.-l  ...  Hi"  I"" 

'-!-S™:™™""7 ;;,':;::;i:;:,';t 

;;"i.r;:::.E,;;r::";»'"- 

I!,  3a,  8.67. 


""■'••'  "'  Kxrinx,;,,  .Vrr. 


■m 


•  per-  H(!d..rti. 


/■'■'I  Imlriiinriih 

we.  wii.T,.  „  hill  i„„  i„,,„  i,„, ,.,,..  .  . 
!" t'  '"""'""■'""•■■' "'J'vlL  " 

Iran.r,  if  r.^uir.Hl.  1„  i,„l,.,M,ifv  l,i„,  '  "'■"nl.V    lo    tl,„  (.hltl,.  ,1M, 

■     If  !'"■ 'IraiviT,  .„,  ,■,,,„,„  u.  „f,„,,,„:,    ,.  f 

l"l'l"«l.^   1,111,  |,„  „,„,,   ,,„  ,, ""■  '-I'l-'  lnRi,v„„.|,  Jt,,„,„,, 

•6".  '  '"  ''" '■'   Vi.l.   ,..   ;);j,  ,„,„p,|.,„„, 

137.   In   aiiv   mltoii   rii'   ifn«i-..r 
It-  niav  iird.T  lliut  i|„.  |, '.'  '"*'  "I'""  "   '""•  Ihf  'mtl  or  Aoti„„  ..i, 

'  "P-  I>r"vi,l,,l  „„  i,„|„,„„i„ 7  "","" '"  "'""  ""'   •"-■  '"■"""■ 

M  or  juilso  „^-„i„„  ,|„.  .■luiiu/r/ !,',',"  '  l'  """f""'""  "f  tlio  I..d»u,l,, 
-riMinnt  in  ,|n„li,m(/,  .     M  Vi,,.  .'  y')    !.'''(i^V"""  "'""'  "'" 


r-iil   of   il„.  wi  mil,!,..,. 
''     iilMcT  purls, 


Ai>(i.|,tjiniv. 


W.  WhcT,.  u  l,iU   i,  ,|n,«„   i„   ,   .„, 

■'  ,",;:;' "f""'l""l»f..n»lilnt,.,.m.  bill. 
-     nil'  acnnlanio  nmv  !„■  ,,,.,|,  „ 

'•  "■"■■"  on  L  par,  „nl v      "^  Vi',  " ''^,  T':,;""'  "  '""»' 

159.  WhiTe  Ihii  liobli.r  ,,r  .,   , ,,        I 

■=»-t  p™„„o,;ii  tib;;::7'" ':"•'-■■"'■'•  rar,, 

■J-,1.  .„|,so,,,u„„  ,„  |,i„,  i,  ii„     , '     '     "'"•''  I""'.  "'"'  "v.ry 

i*™^M:i!:zrri;:»^:»-'"-:''."na,,,uoji„ , 

f»iJ:.l  lim,  noihi,,.-  i„  ,   i  '"  f        •       *;  '"""■■'  "^   ""•   I'i"^ 


KriddniuK 


Ner'tiatiMii 

AcoepUnw 
in  (Itio  ooiinte. 


ia[  matter  ''" 


?TR>^rr?j' 


283 


Part 

accepted. 
PaymentB 
without 
delivery. 

Discharge. 


The  Uw  OF  Simple  CoNTKACTs. 


i  i£  it  wi'i'i'  1  -''li'irai^' 


course,  he  «  liable  o«  every  such  part 

bill.  .     „f  „  bill  drawn  in  a  set  pays  it 

(4)  When  the  aeoeptor  «£  ».''^^^'^^  ^„„„  ,„  be  delive,. 
requiring  the  P"\  "f^^fj  ;  ;  outatanding  in  the  h. 
him,  and  that  part  a    >  amr't^^^      ^^^^  ^^^^^^^  ^,^^,^^„j 


'il  lip  10 
lids  nf  a 

■  liiiv  'nv 
Ol-  Dtlur- 
0. 


RequiaiteB 
oi  form. 


VD>*tamped 
bilW. 


ConforminiJ: 
to  thp  law  o* 
Canada. 


Lex  loei. 


Confilrf  of  L(tn->^-  . 

rountrv  is  negoUutcO. 
160.  Where  a  b,ll  d--  -  ^^  ot  tb,.  bill  «.  n.a^a, 
aeeepted  or  payable  .n  a'"'  !  ^^.  ,i,„  Uw  of  the  ,,k.e  «> 
requisites  in  iorni  «  "1*  " !  ^^j,  „,,„irites  in  tor,,  of  th, 
ie^e(e;,  and  the  ^"^''^^ ^^.^.J...  or  endn.s,.,,,.Y. 
«„pervening  »»"»^  '  ^  deterniinea  by  -he  law  .,1  tl.  ,■!.- 
aeceptaneo  supra  protest,  i.  ««  ,j  ^,_^,„ 

,here  the  eontrae,_  was  n.  de^^  ■  ;,  ;,  „„,  i„..U     v 

(a)  -'--  "  '"'\;.M::  .  i     o.  stamped  in  aeeordance  .>,l„h. 
reason  only  mai  " 

law  of  the  plae..  of  issue;  ^^^^^^^^   ^^^  ,,^,^^,„i, 

,H,re  a  bill,  issued  out  o      -»'     ,,  ^„„,„_ ;,  „„,,  (,.,W 
..e.,uisiles  in  form  to  "«    ^^^  "   „.^,„i,  b,  ,„.,1,  J  asvaU 
,,„,,,„,.  of  e,,fore„^ 
as  between  all  p<r»  '^»  33   ,.  ,  1 

parties  tot.  in  Canada.    ^  J^  ,,^  ^„,„,,,„„, 

161.  ^--^^-'r'^^cir'ri^- -■•■>•'»-■-'''""  n 

„£  the  drawing,  endorsement,  aee  „   ,„,i„te.l,  aecqiloJ  » 

It  of  a  biU,  drawn  in  one  CO, ..y^^ 

pavable  in  another,    s  d.  t.  in  1,         -  __^^^^^^^  ^,^  ,„i„„j  1,11 


(b- 


.■  „  111  1)0  tletermlned 

(„)  Thf  q"'-''"°£e   ,hc   contra,;! 

in  each   CMO  "  """',  „     „„«  ,« 

,e,uully  "'I'--  '°f  i"  a  n"goti.Me  in- 
payment c<'n'»'';'»,'",j,.rcdby  ''!-'""- 

U  perfected  l>y  ffV^TsCM,  3*1-- ■'■ 
'="'';     'nstsfll.  3.  C.  B.  598). 

dooB  not  <lj»'„^;,„„  tl>o  cl,ar»ct«r 
„hicl>  are  »»,)""'  ',^  „,„vi«ion5,  ,< 
,tocl,,  accordim  w  ■'- 


„tt»'i,cd  to  ti,c  i"™J;;.f"",to 

or  ,,to„.l-»ry  noic  lo'  '-'J",^  ^^  j„. 

„,i;  J   accord,n|  to  » 

to    l)o    cn.orccd       I      ■    j[„ji,|,  I 

(i»ii3),  <    ■ ';,\  I 

(,)  It  a  patty  dc„ro.  >  ^,  I 

bo  must  >ct  ,>n«  "■'     .,„|,„,!jwl 
it,lil,oanyothor,|,a,;»,^^  ,.,,,! 

"  t-.  c.  a.  »■  W^'' 


Bills  of  ExcHANni;  Act. 


ii'ioiji-.p;  ii,  >lio  law  of  Canadu.     53  Lnw  uf 

Cimada. 


i^oMi 


iti     it'Mpwl    (o  prcst'iitinent  lAwasto 
ii-oossity   for  or  sufflficncy  J",'j^;°' 


till'  payer,  bo  intcrprptc 
Vid.  i".  33,  s.  71. 

162.  The    dutio.s  of    i 
lor  acceptance  or   payuK 

it  a  protest  or  notiei-  of  dishonour,  are  deleriuined  by  tlic  law 
lit  the  plaeo  where-  the  act  in  done  oi-  the  l)ill  is  dishonoured. 
03  Vict.  0.  33,  s.  71. 

163.  Whi-ri'  a  bill   is  drawn  out    of   but   payable  in  Canada,  Ourrenoy 
and  tlie  sum  payable  is  not  e.\proased  in  the  currciiey  of  Canat'a, 

llio  oniounl  shall,  in  tlie  nbsenet'  of  sonu'  express  stipulation,  bo 
-dculalixl  aeeoriling  to  the  rate  of  exelianfje  for  siglit  drafts  at 
tlie  plme  of  payment  im  the  dnv  tin'  hill  i«  puvolili.  ;j:)  Viet 
.33,5.71. 

164.  Where  a  bill   is   drawn  in  one  eouiiUy  and   is   payable  Due  dm,. 
In  another,  the  due  dale  thereof  is  deteiniined  aeeording  to  the 

Uw  of  the  plaei'  w  here  it  is  payubh.     ."13  Viet .  e.  33,  s.  71 . 


I'.iKT  1I1.-C'h™ii..s  ox  a   Bank. 

165,  A  elieque  is  a  bill  of  e.xehuiii;e  drawn  on  a  butik,  jiay-  Cheque 
able  on  demand  (/J.  '     defined. 

(2)  Except  as  otherwise  provided  in  this  Part,  the  provisions  ^'""^;  "'■ 
iilthis  Act  applicable  to  a  bill  of  cxelmiiKe  payable  on  de.imnd  a/toMu' 
upply  to  a  ehe()uei,f/  .     .53  Viet.  c.  33,  s.  72.  "'"'''''■ 

166.  Subject  to  the  provisions  of  this  Act-  P«»„,„eM 
(a,  where  a  chei|ne  is  not  prescntcil  for  payuieni   within  a  '»■■  pi»ymoiit. 

reasonable  time  of  its  is.siie^/i',  and  the  drawer  or  '^'''"J'- ""■'• 


U)  Tl,,. 
"Mrfifyini^  " 


iQstriimeDt    additiuuul 


ot    "  luerliilig  "  or 
haiuc  is  to  give  the 


eurrency,    l,y 


iiowin^  on  ita  faee  tlint  it  i.H  drawa 
faith  on   funds  suffleient  t<) 


mill,  itis  p.ayiiient,  and  adds  to  the 
iTcdit  of  tlie  drawer  tlio  eredit  of 
the  payee  (Ir>tperiat  Bank  of  Cmiaila 
V.  Bnik  „t  Jlnmiltoii,  1 19031  A.  U. 
'"    P.  C,  Ke  p.  .5*). 


eho<iue  tlie  duty 


131  -Apparently  a  bantier  does  not  owe  to  the  holder  of  i 
111  t.o.,„j,.  .„  ..u.lomer's  .ignature  yll.y  v.  H„„t  .,/  M„„fr„l  (19115,,  iu 
tl  .k,:,i;r  ■  »  r  "^f'"".  ■■i'teliHon  and  ,  »hing  of  a  ehe.|uo  bearini;  on  the 
Ss,?»r  l"  """™«n' 'i""n  "P  liy  the  payer  that  it  i,  ae-epted  in  full  di,- 
1^.  of .«  larger  .am  than  that  (or  whi.ih  it  \,  drawn,  i»  not  neeei»arilr  eou- 
(m»!".'*.,.°'. ":'■''  ""  »''«'"'  """i  natufaetion  as  will  estop  the  payee 
rS\  '  "\''  '""""'?  <"™  ""I  '■  '''■^■"  ('S89).  22  Q.  B.  D.  6  0,  C  .4^ 
ISC.  5,i)i  and  m.  Sail,„„  ,.  «,,,/,.,„  (1906),  94  L.  t!  126  22  t  I.  R 
'I.I.  A.  (ai.  Lnglmn  ease). 
li'iI/^-ii'?-  "^'''!  "^'"''•"nalile  time,  see,  intrr  alin.  fl,mi,  v.   QaeSer  Ilant 

««.,  ai.it  with     ?J*™'  ;?  I""»''"»S  «  'l-Bliie  to  |.ayee  hank  andWini 
.TO  4g.l„  without  demandine  payment,  see  *oyi/  v.   Sntmlll,  dsSSl    17 


■I4in  nl  l.'i.  V.  J  .    ^"'  '"  "■'"^''  ■'  «■"  held  that  an  alleged  Mage  or 
Jiom  of  lianka  to  defer  iir,s«,ntj.Hn„  ^f  ..1. „_.,.  i_  .u...  ^™  ^11    t 

;  payees  " '""  i"-"^'  .wi't  in  prejudir." 


!™  oil.,  h    u  ,?'  P'"*"'"™  of  ehe,|ue.,  sent  to  them  ?o 

I  1™  °™L^        """'''  °°'  '■'™"'  *''"'  "'■ou/d  the  hcke.  rosnlt  i 


Hi 


Meanure  of 


HoU<-i- 


time. 


AuUi"rity 
fajpny. 


Hi 


Couiittrmand. 
Death. 


tion,  I 
usairt' 
5S  Vii 

167 

diiuvn 


OeDeral. 
Speciiil. 


By  drftwci 


Tin;  Law  of  Simpi.e  Contracts. 

,1,,  p.rsoii  o„  vvl.oiT  acounl  it  is  Jriuvn  li:,.l  ll.r  rii-ht 
„t  ih.'  time  of  Eucli  pri-Bonliiu'iit,  m  ticUv.-,'!.  him  :im. 
Ilu'  Inmk,  to  havr  llu'  cli"!""  l'"'''-  ""''  """'''''  "'■""' 
daiuac.-  IliiouKli   111"  'li'l'iy.  '"■  "  ''""^^'""S';'   '"  '"■ 

,.xt.'Ul  of  ».k1.  .li. S>',  ll.nt  is  to  »av,  to  tl..-MM,t 

to  «lii<h  Mioh  <lra«.-.-  or  porsoo  i«  a  rn'ditui  „l  >,„  I, 
hank  to  a  laiKw  .iiiiount  than  ho  would  hav  lie  n  l.iul 
such  clifquo  bc.-ii  paid; 
;,  ,h..  holdor  of  M.rh  ,ii.v|Ui<,  as  to  «h,.h  s.i.h  d,:i„  i- » 
p,.rso,i  is  di..Lars..d,  shall  h.'  a  nvditor,  m  li.u  o  mk- 
;i,,„voi-  01-  liirso".  of  ""'■''  '«'"''  '"  ""'  '''^*""  °*  ""'■ 
.lisihars.',  and  ciititlcJ  to  nrovor  the  amount  from  ,t. 
]„  d,  I.  niiinrng  %vlmt  is  a  loasoliablo  tinio,  Nvilllin  lhi~  .f- 
,,„.,rd  shall  Ix'  had  to  th.  nature  id'  th.-  instnimnit,  iv 
„nnulrandoEba.iks.a,ulllH.nu.ts„rtlu.par,irul;n.M.,.  . 

.i.,..:w,s.7:i. 

Tbr    dutv  and    authority  of  a  bank    to    pay  a  ..!,■  ,» 
'„n  il  by  "its  .uslonior,  arc  ddcrinincd  by- 
lomitorniaiul  nf  payment;  ^ 

notice  of  the  customer's  dealli.     -i^i  Viet.  e.  .>■.,  -.  . 


168.  When,  a  elieqiie  bears  across  its  faeo  an  adJiliea  e[-- 

(„-.  the  uord  -bank'  between  two  parallel  transvcse  hi... 

'        cither  with  or  vvithont  the  xvords  '  not  neset  mhV    or 

1,     two    paraUel    transverse    lines    simply,  either  «ith  o; 

without  tlie  words  "  not  negotiable, 

such  addition  eonstitntes  a  erossil.f;,  and    the  cb.Hjue   .s  ,ro.=.l 

°T' Where  a  e.,c,,iie  bears  aeross  its  faeo  an  add,.ioi,.f.h. 

name  of  a  bank,  either  with  or  without  "'« -'^  ^ '  ;^;' "l^i 
tiable,"  that  addition  constitutes  a  erossing,  and  tlu  diq"  . 
crossed  specially  and  to  that  bank,     ry.i  Viet.  c.  .id.  s.  ,;. 

169.  A  eheiiue  may  be  crossed  Kcnerally  or  specmily  by  ih- 
drawer. 

c,'%'^i:i^:'^'^!''''^'i^'^-{B^S^T^B^ ,  , 

though   uadcr   .pocial  •:''«»»•'"  «^  .j'   rSJ  «.(:.. !«..  «««'■  H»",>',    SS' 
L.  11.  211*;  se®  i*!**'  Prrrenolt  v.  .u,,r/,„»r^ 


.,,./ .  Mi- 


''"'■■»  "I'  EwKAMiK  Act. 

^v^or'l:::;  1,:'""""  '^  '"-"«^. "...  i-m,.,.  ,„.,  ,.,^ ., 

,.(    11,1  '  '^         "y  'lod.i- 

i,  ^..M,.  '      ■"  ""'"^  »™-.";-.  d"^  l.ol,i..,.  ,„.,  .ro«  v.^,„,. 

muv  a,W  ti,J  worI'''y^i",tr;^.^;;;'™".>-  ™  >r-i:.llv,  the  l,„U,,  ^,„,.  „.„ 

i^;™»"i    mv   „„„;„   ,,„,/;,   „,     ;:i^;^"  ''"f  ".«'''•■'■  "B.b.nk,. 
lollrelioii.  '    """.'    I"  aiiolliri-    hank   for  »oll>-.li..n. 

{6'  Wl,™.  ,,„  ,„„.,.„s.s,,|  ,|„,,„„  o,  ^  , , 
."".ttoa  b„nk  fo,.c„lJ...,i„„,'i,     ,av,.    ;',';■  "■""';:  ^"'""■''">'  '-'l-^V. 

J™-"'-  wrilins    lvf„,,.„    il,;,    I,,,,,,"!!        .  "'■  ""™s«I  MthelW,.i,, 
taJi.    ami  initiaJlin.Ml,,.  ,,,,„.      -,  v'"    ""^^^^  "'^'  «w,k  •■  Pa,- 

170.  A  imsaiuff  auflioris,,)    |„    ,|„-      ,,.'"' 

1-    It  shall  not  Iji.  I,,,,  iipi  r, „. 
'-pus  auth„ri.„|  hv  V       ;■   ,';""'■"""  '"  "■'''""■'■'■"■  "-  .-  ^.  . 

Jn.  "-It'iv  n   eh,.,,u,^   i.s  ,,,„,„,,,  . 

l"..t,  oxc-pt  when  oross,.,!  t„  at.otho,  h'  fc  '  """'"  "'""  °'"'  '^"'-"■' 
'M».  Ilii'  bank  on  whii.h  it  is  <],■.,„•„  i  ,7.  ""  "=''"'  ^'o''  ™Upc-  ■""'«  i..an 
53,V.et.  0.  ;i.J,  ,.  J^.  "'''""  "I"'"  "•!"«'  |.a,y,„ont  thereof. 


I'M 


one  iHink. 


172.  Where  the  hank  o„  ,vhi,h  ■,  ,1, 
«™,l,eless  pays  the  .^„„.,  or  navl  a  T''  "'  "■°''"'''  '"  '''■''"■''.  ^-Ml.y  i„ 
»ll""v»e  than  to  a  bank    or   if    /       ,        ''.""  '"'""l  t'^'o^'rallv  i^P^P"' 

•=""■  i«.nk  ,0  which  it  L  ioL,  or  ;'';r  r  •  °""™'»" "'-  '"™°'" 

».J:  Provided  that  whore  a  che,!  ''"''  ''''""'=    ''"'"  »" 

*'V"«  ..ct  at  the  ,in,e  of  ^  Z  t^.t"'""""'  '°^  P""""-'  -"•/*. 

' '»  have  had  a  crossing  „  hi,.f  ha,  ,,'''"'"  '"  '"^  "-"'-'^J. 

-added  to  or  altered  o,       vt  ■''°""''  "'■  '°  '>"'« 

■*'V'"  '"'"^  '"">■■■'?  ti-oLuoiu'T  :"■'""■'"'■•*  ^^"'- 

•<?l'S«e  shall   not    boresponlll.      '         *"'"'  "'"^   ""''""t 

«tho  paytnent  be  quest  onedbr'"'  """r  ^"'•^'  ''"'"'■'y^  "»'■ 
'""ossed,  or  of  thoLs      r'at  „:r"  1,""  ^''"1""  ''"•■"? 

«*d  to  or  altered  ^te  X  t'r  '""'"' "''-"""S 
|4'^Act,a„dof  ,«ynu.nthav  rr  ,    °'   """'"'■iscd    by 

•'■"tor.otbe  hank  to  v  h'L  h"  "'  '  °""™'-'°  ">""  '» 
I  '»*'  bank  acti,,.,  as  its  a.-  nt  f  "'"'"  "  ^  ""  ''™«>'J.  or 

•3  Viet.  c.  33,  ,.78  '       ''"'  ™""'"™'  «^  ">e  case  may  he 


■!■■  'li 


■»i-    ii 


286 

protection  in 
Chitty,  5fi2- 


"Not 

neg<itiitble  " 
croBB. 
Chitty,  6fi3- 


Custonier 
without  title. 
Chitty,  553. 

Bank  paying 


The  Law  OF  Simple  (JoNTR,vCT9. 

■Jlooi  luilb  and  ^vitUou.  ucgl.go-e  ?">';•  ^„  ,,,„„„  , 

U;  .0  .  bank,  or,  i£  c-,ed  »P--^/;^„;  f„,  ,„Uoo,io,.  the 
,.  croB^od,  or  to  a  hank  aotu  g  as  xt,  ug^n  ^^_^^  .  _^_^  ^^_ 

bank  paying  the  »  »t/i 'u  .tpjc.iv.ly  ..  on.i.l.J  . 
hands  o£  the-  payoe,  tho  •^''^^^'.^        ^  „,    o,;Uon  a.  if  v    - 

::::„r7^:f:.::e::.t:"ia..o.ho.neo.n.r,.,.. 

had  tho  person  from  »hotnhf<ook  It. 

„5.VVh.r.u  hank,  in   good  faith  and  «tu™;.j;^ ^ 

--"r:rr:.^rt.i:.t::o.iao.o;a,u 

or  .podolly  to  ils,.lf,  a>  d  n-  ,  „^    li.bUity  to 

payment  (;■).     53  V.et.  c.  33,  .-  81. 


iUv 


Definition. 
Chitty,  533. 


Endorsed  by 


riedge. 
IiiTalidity. 


I'ARf  IV.-'PRo^^'^sobv  Xott:s 


■        .r    nolo    is    an    uncorditit.iml     piorn^v    .n 

,St.r:~  ;s~;:-;rCli-: 
;■^.f^;::s;""".t•.,»* ....'. ' 

person,  or  10  hearou  _^  ^^  ^  ^^„,^  j,,^.,,,.,,  ,„,;:. 

.„f^..f:r::ri:to^wtho— got .,..., 

unless  it  is  ondorsccl  by  '^e  n,aRcu  .^  _^^.^^.^^  ^^ 

has  boon  iH'ld    that  an  ur  ra         ,      b  _^^^^__       ._,^|^,^^,,j 


ot   the  Hill.  »t   >:«'>«''»''  Y  ot    a 
holders  »'  ""',„f'3  c<.»..(i"  «««* 


v.   C«r^»-.  [19031  A-  (■•-'"•"■- 
10  0.  1".  «■■  l»'i)- 


•-'87 


utd  nc>t«. 


Bills  of  Exchangi;  Act. 

ycifiod  r„to  per  annum,  upon  production  of  ,l,e  ,,.„.ipt  and  after 
Ihroo  mo„tl,»    no,K.,..  „,„y  b.  »„,.,!  upon  „s  „  p™„L„rv  noto 
anda  domand  for  ,„,modiatc  pajnu.nt.  n.adc  n.oro    than    thrc 
m™th,  boforo  tho  ™n,n,,.n«.m„nt  of  ,h.  action  i.  sufBcient  proof 
,ha  tl^r  „o„co  r.q„,r.Hl  by  tho  torm»  contained  in  the  r„,.ip?  ha' 
in  fwf  been  given  (l).]  "^ 

177.  A  note  which  h,  „r  on  tho  face  of  ,1  purports  to  bo    I 
bo  1,  made  and  payable  within  Canada,  i,  an  iidand  note 

(.;  Any  other  no,,  is  a  foreign  note.     33  Vict,  c,  33,  ..  82.       p„„i^.„.„. 

178.  A   promissory   note   i»   inchoate  and    incomplete   until  Delivery. 
Jfhvcry  thereof  to  the  pay«-  or  bearer.    33  Vict.  c.  m.  ,.  83. 

179.  A    promissory    u„te    may    be    made    by    two   or    n.oro  Joint  .„. 
mh-u  and  they  ,„ay  be  liable  .hereon  jointly,  or  joinllv  and  «'""' ""•■ 
sevprally,  according  to  its  tenor. 

(2    Where  „  note  runs  "I  pronuse  to  pay,"  „„d  is  signed  bv  I.,divid™, 


180.  Where  a  note  payable  on  demand  has  ben  endorsed  it 
m.,  be  presentixl  for  pavmeut  within  a  reasonable  ,i,„e  of  'the 
endur&(ment. 

-i:  1..  determining  wliat  is  ,a  reasonable  time,  regard  shall  be 
.  ,„  e  nature  of  the  instrument,  the  usage  of  trade,  and  the 
faot^  ol  the  particular  case.     52  Vict.  c.  3.3,  s.  83. 

181.  It  a  promissory  note  payable  on  demand,  whicli  has 
«  endorsed,  is  not  presented  for  payment  within  a  reasonable 
mo  the  endorser  is  discharged  (,«; :  Provided  that  if  it  has  with 

4.  assent  of  the  endorser,  ben  deliver.Kl  as  a  collateral  o  eon- 
»ng  ..nrity  It  ne.xl  not  be  pr<.ented  for  payment  so  long  as 
It  IS  held  as  such  security.     53  Viet.  c.  33,  s.  83. 

182.  Where  a  note  payable  on  demand  is  negotialed  it  is 
I  1*,T"^  '»  l-^overdue,  for  tlie  purpose  of  attccting  tlie  holder 
[  with  defects  of  title  of  which  ho  had  no  notice,  by  ^reason  tha" 

1  «*:-"lV,eivcd  from  A    B    fh„  ,m  ,,  ..T  fl,  „  I       ''.i  .K;ffOt.iaI,lo  promiaaory 
"paid  .t  «piratio„  of  ■,i„omo'th,  ■"■;/„;,?  ;  '"'"'I'''"',  <>»■'"»  »dva„ce,  to  bo 
\.   .i/;p,i   (189t),   10  Iran.   R.   a3(i).      Aa 


Demand  uotc 
presentmetit. 


KeatHiDablt' 

tilUD, 


Ijidorscr 
diwharijed. 


Security. 


Not  deemed 
overdue. 


1.  103: 


.  V   HR\      ^'  *  "■  ^'  ^'^''  *"">  P'llfiicr  V.  McZmmii  0873), 


|»l-C.C.P.M5. 

I  tlZtT}"!   '    P-Onii».ory    r.cl,    i, 

I  ».".i     J     ""'"'''  Prsuoription  runs 


from   tho   date  of  demand   (l!.,ct„„,l 
449)      '"""■"  "*'^>'  '*■  "•  ■'  S.  C, 


28H 


Prntenti  limit, 
when.'. 
Chitty,  .')■'>■* 

Liability  ol 
maker. 


Nutu  payabU 
(ffuerally. 


As  \o  a^ 
di>n*er. 


Place  when 


Whiitsurti- 
cient. 


Maker. 
Chitty,  5Sr>. 

EstL'ppol. 


The  Law  of  Simple  Contracts. 


■  it  for  pii 

85. 


vvd-: 


Ap;.liiiatioQ 
of  Act  to 
notCB. 
Chitty,  bb:^ 


H  appear.  tl,u...rea,onabl.ti.uo^r^e»o,,t,,, 

183    Wli.n-  a  r.-on,U8ory  nolo  i»  in  th.  body  of  il  "la.'.- 

''";o''t^i;....»..i--ko.i,.,uiai.i.u.^.,n,u. 

to  ;;;se„t  tl-o  „ot,-  tor  puy„,c„t  on  th.  day  that  .t  n.a.mv. 
f  a,  ;  suit  or  a,l,ou  i.  instito...!  lhc..ou  a^amst  huu  .. 
;,.: "ftation,  ,ho  ..„«t.  .la.n.or  .,!>aU  l„.  >n  .1...  d...f,„o„  . 

'^'ctH  no  place  o£payn„.,.,i..p..m«l  in  .lu.  body  onh,. 
p„B™t.ncnt  lo.  payment  is  no,  .....ary  n,  o,d«.  to  .,.,1, 
maker  liable.     5^  Vict.  c.  33,  s.  8(.. 

184.  Prebontnienl    for    paynuni     w    ueee»sary 
r,iuKrthr-el:dorser  of  a  note  liable. 

■' ,  Wlure  a  note  is  in  the  body  of  .t  made  puyabl-  a. 
tieu'lar  plaec,  pre..ntn,enl  at  that  phu.'  t.  neees^ry  „,  . 

1  Wb.n  a  place  of  payn.ont  i«  ind.eate.l  by  .a,  ... 
Jdun,   only,   presentment  at  that  place   >yull,e,.,n    .. 
h    cr.dorser  liable,  but  a  p«:Bent,nent  to  the  n,^^,  ,  -. 
if  sulUcient  in  other  respect.,  shall  also  snfl.e...     ,>i  \  .C. 
S.811.  . 

185    The  maker  of  a  pron.issory  note,  by  nmk.ng  .1 
ra-,  engages  that  lu-  « iU  pay  H  ne<.ord„.f;  lo     » 
(b,  is  precluded   from  denj  ing   to  a  bold 
the  existence  of  the  payen.'  and  bis    I 
endorse  (r/).     33  Vict.  e.  33,  s.  Hi . 
186.  Subject   to   the    provisions  of   this   i'. 
bv  this  section  provided,  the  prov.sio.is  oi  tb 


n  d 


1 
V        1 


^'(oi  lt"i«  tint  essential,  however,  that 
a  bi  I   or   promi^ry    note  -should   I"' 


presonimcnt     ( 
Cnttatla  v.  Ilp"d 
Sfil) ;      Hobertm 
Hr'jixlor  Co.  (1'    0 
(I))  Apparrn 


a  bill   or   prom,»ory    n.  e  »'«»""^       non'lpreintati 

p„,«ntcd    »t    th.     pU™    'l™^"!'^       ,„lliH,.„t    f»nd« 

{heroin  ut  maturity  ...  ordur  to  d  ark»       >«^  ^^ 

the  maker,  it  """I'     '^.J"  J,  °,U^       Tt^  'll*"'i«"    ^ 

'^r^;^^f|..r.i.t„.p«^-(-- 

V.   *.;/"»  ll'JIl).  "  "Li'     "iii.it,  lo  endorae  it  over,  and 
presumed  to  |5uara..tee  I""  'X  J.scn.e  ol   int.Tventio 
Soto   by   .«.l.   "'l°r'*b   "riS  to  d.   »,  nor  will  the 
e.t«.ppod  Irou  '•";'"«  "i^'S^ppel  from  applying  (/. 
""'u"  C   €"■!•  '"0^"  e"  ri-n  SLrrf  ..  Te.r.ley  (1»» 


li.LLs  „,..  Kxc,„v„f.  Act. 


tai"  of   ex,.|,.„s,.  „,,p|,,  „,,-,,,    ,,  , 

prom,«orv  no,,*.  ""    "«*>..•.«.■,■    n,odiK™,io„,    to 

.hrb'",]!!;,;:;;";,"  ■"""'■  "'■  ^"'■''  '"--io,,,.  ,iu.  ,„„k.„.  „, 

,         '■'  '■'"■'■'■»l'oii,i  ivitl,  ,J,  """"'  of  a  note  T,™ 

"■  '"'  ""^'»'--  of  a  no,,.  .|„u     '  "'■'i"'""^  "'■  "  Wi,  and  -^.7'" 

■h,;    ra.v..,.  of  „  ,  „„.„,„„^,  ,  .,j  ;,"      ,';';■'  •"  :-™po.,d  wi„, 

(b;  accL'ptunt-c, 

(dl  lulJs  in  a  »o, 
J""n'Wl.v,.on„,„,..'.„v„.,    ,,    ,^,j^^    ^^ 

u.«m...,urv,  ,..vr,.prZ"  l""."',,',".!!''"''""™''''''  l"'"'™'   ll,'Toof  is  p„, 
™do™.n..    .l.-j  Vir,    ,    •!•,     '    '""■">'Hion  nf    ,|„,    li,,,,:,,.        ,  '^;"'"! 

"  "'"■  ,.  il.J,  H    gg  ""      'l-loUUios  of  ""nn-im 

noteH. 

Clultv,  ,-.5V 
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,  '■'Vwi.aiB  ill. 
iippliiable. 


1 

'I 

r* 

WJM 


mil 


19 


■m> 


T,l>   I.AWOvSim-LtroNTIlA.TS. 


CHAPTEH  XXU 


Chitty, 
B47  -6Si'. 


Banks 


AMI    ClsTliMIKS 


''iim   \    Morflfngra    ;.iul    *«/'""")■' ' 


I'usited   ... 


'  of  liuiik- 


Imnk.    whpn 


Marked 

'■SnU-d  by  ™.«" «  ';"-  2„   , 

ui;rtou.,dt..  u.o'jiVii^«cc  in  j^^  I 

pnijt'ntini:  fho.i«.'»  ,^j   ; 

Limitation,  on  bminoM  ■■■;■■;- 
lkinli'»  li™  on  t>»nl'  """       ' '        297 
\Vh..„  o,..to,m.r'-  i.^V.>l,Tal  «- - 
ritv  mav   "'  r'-uli-K" 

:.r  iiiidcrtaltinK  - 


\TOUi«itioii  ot  iuurtira»r,ou  nM)  . 
When    roal     fUiU-    a.-.|i.iru.i    m 

t-ourse  ol  buii™-M  m""'  i"' »«"     ;' 
l^on.  on.t«ndinir  timWr  , 
U..in8  to  ti-mvi-r.  «t  l.iu.a.^r.    ^ 

.if  iiwlvciit  <-^t:itv8 ;^' 

idvaniTJ  for  liuUdiiuj  mi^p-  .  ,  ■  -" 
\cqai.ition  of  wurchou"'  TOvipi 

or  bills  of  ladinu  ;■ •  ■ 

W.rchousi!    r««il)t«    or    i.ili.  01 

ladin(rin™«t"dy  otapjut     ._^J* 
l^ra  ti)  wholrsali-  mai.ufiB-tuB-f 
„ml  otl.er.  npoti  vari™.  .™i- 
iiuHlitii-'d.  wttti  r'i'f'-  tliiTcU'   iv    ^ 


raw  materials 
t'.«niTal  duty  of  liaiik  toward,  cm- 

tomcm  obtainms  advani*  . 
Cooditiona  undor  «liuli  bank  mat 

take  mcurity  ,.  , ' lV;^'  " 

Mjiimnm  rat-  of  .nMT.'.t  cUnf 

able  by  bant  _       . 

HuW  aTto  d.-l""itor.  «rtl,  tarjr  -' 


Niiturr  .if 
.-.luti-ji.t. 


U> honour 
cht^iuf*  of 
.■ii-t"iuer. 


Tin 


iu,l  ,mu.n'  ol  the  fonlracl  existing 


.7  botwfcr  a  l«»''  "' 


its  lUStoiiirf  swMiw  to  bt   "X/^."  .,„  „f  0  Joniiiin;  ai :«■ 

l„,rg  a.  llK.  cu..onic.»  account  ,s  lu  ciedit  .  ■  ^'^^^J^^ 

r;::;;e^t::.::^x:-;;^;-j-t\;;r^^ 

..count  xvitli  tlic  amount  winch  it  ha.  thu»  I"'  „,,„  „ 

r  actual  authovity  of  ^^^^^"ZZ^^^'^^^""^^'' 


ay  have  \<:M  tof  '''"'•  "'■ 


' ''''"'  "Wloucrs  „„lv  „ 


B"K.s  ,v„  (_Vsr„,„:„, 


pavinjf  n  f,„.j,,,,| 


"ilii  si!,.h  ,.1, 
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'(fiinlii 


''"I"".  "■!((  »|,oi,ld 


tulc 


:i»  ll„.y  ill 


;'■"  " .  Ti„.  u....k  ji.bi. 


l>»llli,an<l 
Ilk"  rill.'  Iiii,  |„,,,„ 
'I's  MhiMf  (||,.r,. 


1101  lli.Miii. 


'""  "'"  "1  fi"l  ilnnvM  i,v 


''■"    "|"lll     il»,.lf    ll; 

i«i.'-  iii«)ii  III,.  f„iii,' ,"/'' ;;', 


niiH 


',v  (ll. 


thi- 


i'  Imiil 


"  ''  '"  "I'I'l.v    to  l,„.,„,| 
,»"  ■"■liial  |«i,v,..  ,. 


'■•»  111)  11111,1  l„.„|.'||„,  I 


tiiloi- 


of  ,• 

I'llMoimr. 

O^.^;     1111(1    ;, 


"■tfod 


I'wim-iifN  'h 


■il|i|),.»,<|  In  1,1 


1  hji 


'I'""    111"'  Liiiik.    I 
"™  il»o«Ml,ii,;„„. 


'■■pii"».     Tlin,.,,„| 


Ml.'l, 

. 1 11.1, 


iiin_v  1„. 


lid  till 


til 


'"•liliit'on   iiiuM   |„. 


!li»li'd  bv  III 


'l'i"»lioiii,i„||.,„,| 


"I  Ih.il  liu; 


•  lo  iiiiilii.  it,. 


■niuliii-l   ,1 


•'llKlonuT 


ll»f('li.i  throw  th,.  1 


''"■ii"'ll"'l    liin,.,.| 


In  III, 

oivlitlli. 


lost.   I] 
'■  ll""l,Tl,Us," 


■oiidii 
f    I,, 


kI    ll. 


ipoil  (111 


■l.ll.lil 


"'""•■  ll"- III.' lionk 
»  111"  .loi.Mii.'i'  lu- 
ll"- f.ii'ir,','.  .„.:i 


'"".si'Jl'  fi-iipii  r,',' 


'11  I'Usli.i,,,,,.  I, 


.'VjIIow 


■r  lias  d.  liii,.,|  iii„ 


ini?  poiiil.s  iiiuv    |„ 


111-.-. mill 


'iili'il  b\   Bi 
".  In  111. 


'i-ili«li  Ian 
or 


ill  till 


«lii.'li  liii 

'V  H.'^l,-;.,. 
'.ll.li    III. 

M'>|,.',; 

'■''eiii-d.'j  u» 


I'liii.'ii  II 


IflOlJ 


1-OIJI   .1 


1-  I'l'fni  ll,., 


■  .I'l.-'iK.n  Sosi, 


.iinoiiiti 


,.|i,', 
'idi  v.l.ij,  III, 


.'Wtomor. 


Iiaviiif. 


'-.I  <l, 


III. 


"'(woei  lliiT,.  ia  ,„, 
u-IoiinT  10  rx 


i-ii».loni,.r-K  f,|, 
'  aci'oinii   |„.|„ 


b    I: 


onlraiiiinl  oiilj, 
,,,        ,.  ''"  ^•■.•'►-liook. 

i,;;,::.;:,r::'T'"."f"'" ".„d, 


.iniiii..  ll 


11    |inii-li,all>- 

''■■"ik  ..ml  It, 
'  l'»il   <>!  Ihi' 


(I  Joi--'.  nol  ilu'rcl, 


'«,  llii'liaiilt 


i  wlii.'l, 


•  illivtl; 
1^  own 


'('■laj-s  giiiii'Ji,i„ 
'..lunis. 


oiitido  i.'i 
'iiiig  «rnn^r  l„.fai,s,' 
■a.v,  foi'  ,,P0|)ln  i„  (,„, 


i.ank  I 


111  iiroviiig  that 


ll  "   l-ll.-lOlll.'i'  .'l„|. 


it  wa 


iilislcj, 


"hoogc 


ISlll..; 

■liiisl  fill  11,1  ,-„ 


7'lia.  fh..,'U.s,o„n','|ia 
'"  >o  transact  hi,  uff, 


'  iii-o  nol  to  I, 


tairs  in 
1|i;ios.h1  lo  be 


•"■  «"  ilic  olh.'r  lian.i. 


""""'■*'»ii  "ill,  thoir  ha 


iiikii 


-lUestion  f, 


'|iii-y    wi    Ih. 


i-as.'  of  li, 


'! 'r""ii.  hi,,;,:;:  ,:,::; 


'*""'""-   ll    i-  .■h-.ii'lv 


i'i".l  I..  1,,.  f. 


f'.'n 


.■v..    ||„. 
11.1  if 


a    t'uslonicr   di,] 
"lif-'lit  honour  tl, 
"■•  'll'l  ill.'  hank  in  i 


■a.-(  .Jo 


.19 


""•■'■'-'■   'i.  1.7.  laH'.L.K. 


■•■■h-f,„,„ 


I'-"'  to  Vt    "S""'  "'  (h»  fi<-titi,>„l  .  ''""■'"'"""y   >n,,|"     'i,        """   '"  "'" 

l«'"p.,i;"''°"^ »'  -.'n-S™,  „^'  "'■" ""  '•i«-.i«c  ,r,;„  f  ^  ""<■  ""ll- 


J  a  (a; 


gflf  * 


:iii* 


liK'SI 

4l:l 


•m 


Till  \'^^  "'■  ^'*"'' 


(JoNTHM  !'»■ 


,  ,.,„,a  -r   i..M.l.a    -P'--""' '   ''"' 


L„„,l„.„.  upon  .1-  pu>  -     ■__,_,   „,„,  ,,.  ,,„  ,„„ 

thBl  ,lu'  .ixnuUTo  of  ,lu  a.  «  K        ^^^^   |^,_ ,,„^„„ 

„„nvov,v.l,..  ."""■■yi"'"'-  „„„„„.„,    o(    M.l.i.:.    - 

0,„-  Marlio."".  "  '''''l^  "    "'    ^„„,,„.  ,„„|  ,.|,.,.k  111.   (".v.ii. 

D..renn.,  vvlM.«'  .l..i>   "  >^'''  ';;;,,  j    „„n„..nt.l  ,1„.,<.... I 

,,,,,,  „,,,.,nna  whl.  M- '"."k-.<^;^^^ 

,1,.  r. ■,"-••' 7'7^""' :::':;,  Lao... >.■-"" 

,i„,.au   ,ndu.-«l  .!"■  '-">»'   "'     'j'^', ,,„.*..,  no,,.....  ...J 

corr,K.tors.  of  .1.0  .u.or.uot.  ->  f\'  f,„,  „  ,,,„.Ul..r»l.l.- I,i». 

,.,.„k.>,.oaMo.M>Mr-'  -  -,„^,,,,,,,,,,^ 

Wlu-n  .1...  f("-K<-n.-s  «..r..  at  u  V  ,|,„,„„,1v,.h  ;,„.l  d;  :; 

bank......  .0.1  ■.  -^'"■■;;  "  ,,,t,dZt\.s  ao  »."-l  -'1  *"i<"""= 

,«,ftc,lH.in,J  alike- .nam,Uo.M.'t"-l' 
.a-uph.iabytlo.Coort  ^^   ^^^^    ^^^^^,„    „,,    „,;„,:, 

Mootvoal  Bank  >.g»."st  'l'"*"  ''''"'^' ,T'  '    ,  .l.-v  haa...lW¥' 
that  .h..  oh,.<,uos  ^v«o  b^  "",,,.„,„,  ;,„,  „,h1  in  ™n^'1»;" ' 

!x,?-.;;;:;ri;:^::;>^--- -^-'-'-'- 


(,/)  Cl.nffy 

21,  isei. 


;,„,«/.. 


I 


■■•I"  tl)  III, 


Montrciil 
"  ■pi'iiaibil 


lliink 
'il>.  nnri  , 


: ""     ''-""'-■.    11,..  „l, 

i"|.;..,l    /,. 


aa» 


|)in  I 


"""-"ImM,  rl„.v|,„,i 


Uui  ..Itl.ouKh  „  b„„k 


'lUinlly  niiilil 
'  I'lliil  iiiit 


iiiliiiii 

"     lll.rr'ufi,.!-     ,/, 
""'   '•'■•■"V.T  /to,,,   t),', 


'in  lt„> 


ll 
IH'ii  will,  I 
h'.fv    nf  „  ,.|i 


'iK'iMlliuv  „f 


KiirW  10  |)„ 


at  u  1,1, 


"II  «liii.|i  „  ,|„ 


lUIIItT, 


Mlllllillll 





«■! 


all. 11,1  (■ 


>ri'iMiii,i.|„ 

"■•.    tll.Mvf 


II  I- 11,1,1,.,. 


(In 


'■<»  of  « 


•■'»  imiil  III  (iv  III,    (• 
'ill  I  I'll  liiiii  iviii,  ,1 


"'111  II  .'.inii 
'I'l'K'-r  lo  ,, 


""■''.  II  ,|i, 

illtlOII,,,    j,,|,, 


I'lliiil-  ,,i„|, 


""  '"  '"' 1  1,1 

'iiliiliir  olili, 


nil,., I 


"iiinimM 
liHhiUt,y 


'rfl.iik 


'I""-    »lli<ll    liilll    l„. 


'I    ImiiI. 


''""'   II    (llllll    III,,   li,.,,    I,,,,,,     .'   '""•    -"id    .Mil. 


I    llllllll    ll 

nlii.ll   III, 


■'•  iip'ii^  f„|.  ,1, 

""I  ''"topi.,',!    r,;.. 

rlilljll.,   Iiiil  ,„|||,| 


'  '"'"I   llllIlL  oil   ll 


irf'T  oil,, 
'ilpoii 


|m,v,.,.,,y 
'"  l'';illiliiil,„i.  ,1, 


""  '"liiilf,  1,11,1 


'I'I'Mll.l     COJ- 


li"M  iliiii  i|„ 


|>I   iii.'i,.!, 


,'  If 


ll.i 


"l"'ll  il  llllll  III, 

Uiil  I 

!-'■  i.r  I 


:">'■'■  '"ii'k  fitiiii  II, 


'"■  "ntiit..  ,„  ,|„,  1^ 


lii->i  l.,i,il. 


I  I'liiil  1111,1 


•  iiiili  iidil 

'Tlirvili;; 
"11     IiIIiiIk 

■ll'l'iin'iilh.  ll 
»'ii»l  aiiioM, 


•.""""'""  »miili..' 11,1,.  |„ 
"llll'lifll 


llislllli. 


'■'"III  liiiiik  III, 


.ll,l    of 


»f  fiU't  [h: 


ilioilul 


•iini'iii.v 


ii'rtiloil'  ,|„ 


111''  Iki'ii  liolil 


"I""'  III"  I'll.','  tll,.|„of 


(fivi'ii  In 


"I'liliiiilil..  1,1  ||„ 


iilli, 


III. 


'""»<'"  i.f  III,'  ,|,.uu,.,.  ,, 


"  I'llilltIC   lo   "i"l  "cflrti 


K«rkcd" 


111'    it   i»  ll, 


'"'■Vir,  111..  ,.|1,.,.|  „,. 


I«'.>iiii'lil    on  )„.,.«,.„; 


iipji 


['r'«'llliil  fo,  M.,.iii,.„ 


■Ullllff   |,|io„   ||„.  ,.|| 


f„r 


'  »  "iiiiirki'il     ,.| 
>  Kulii>,. 


itioii  (o  III,.  ,.,,,.,,,' 


■||"|'  lit  111,.  I 


Imiili 

'"»n  11'  ^■oo,l  fuiii, 

itutioii  J  , 

111  III,. 


11.  J' 


ihMjnui, 


'••■'■tiiiiiilio,,   I,  li,,,,,,,,, 


ki: 


t'^ ,  I 


'"■'I'"'  '■"i;ii»iii.iij„,„„„ 


I'.viii/f  liiink.     \V 


iiiii-  vvliin  il 


"il'iiili'il  liv  t|„,(; 


iiuiiill.)   lo  ,.,.,.|,/i 


ii-iilioii, 


lii'ii'.  fhi'i',. 

Ill    IVUB  nil, .,.,., I    In.    ii^, 


'■■I'lJ'' Dill,)   far  tl; 


^    •".    o,i, 

'"'■""■  '"^'ir  unioiiiil 


"1'  811111  Oligi„„|l^ 


lUlliil    llllll    ll 


a    llllllll    111, 


I'I'llif. 


nl'l'    Oil 


llfll 


l'«urila 


«iitli'ii  oil  111,.  ,.'(, 


'1|1PI11'I'11||1'     l„|M.|| 

■■■•«' »fil"i,:'',r  r"'y  »""'•■ 
■-poMbi,.  r^Tii,  ir"'""""  >'  iiot 

'^'<"'!'-',l„^l7£"f  '""■I'  I'- 
ll &,/,„,  llii>  niilomit  „r 


lulist 


'"H  (llllll.  was 
mil  not. 


""';J  tli™.fo,.(i.,      ,,,,, 


"!">»  tl-  ruling  of  i|„.'h„, 


Hl,«l'   of 


th,.  ..ll,.,,,,,..,     j,   ,, 

huniiur,  d,.,,;',  o,,.'  .     "I"'"    ''n-'ir  .iw- 

g'"""  V.    llfj"^,  f/,™;   ""-Jit    (?•*, 


*4"i:t^^'T'i- I'l-^oirii^iJ^t. '""." t U"::^:'*":i 


*■•■■"-    •'/    /V,„„v,„„,    ,|,„3j    ^     ^,     ^^^ 


i 


iU4 


I-H,     |,VW.Hf<lMlM>(0MHA'TH 


LtobUity  -f 
Bankun- 
ftffBotM  by 

of  rurtnni'^- 


Duty  of  bull  It 
to  honour 
oiutomer'B 


I,,„-.l.  11.  Ill'  ■■""■ '' ■      ,     ,.  .„l,.l  ..t  .1 1'i"  "f  •■'"■''""•■''  '• 

I,  1    11..  .l..t^   ...  '"k..  ,.m«U.,„.  "X   ""',;„,„„ !■  „„ 

"'•'■■'••''■•''-T''''''':;,Ti::  ■  m:;\.-.i..s.^ 

,„u,l    ..f   l'.l.l."l.'.    I"      '"     '""'"'       ,  ,.   „f  „   ,.h..,...-     I S 

,  bank  ,  .illl.,...>,l.  l«'»i.'    "■  ';"'  V    ''  J,,i  ,„  ,U..  «rilii.«  

,uHi ii.i» ^..^ f™"''»'™''^ » ': ,  r  nil..,- • 

3,.ii,,.x,.o..„tth.a,i,o m--f   '  ,: ;. 

when  it  N^UH  .■•■rtill.-d  '»  '« '"'''' 

„„il,,„  miM«k....l  fact.  .„|,|,.„v.l  ... 

Th.' ..'-.-■>  ™K..»t.' -'■---;, ,, 1,!,,.,|,,.. 

:i::;:;;:;;,i,;,.;-.--;:;;rr;:;;X;.:. 

'  k..t  h...>.ii<..ii'i.i.t  I..  I'.'"*' ""' "' '"" '";,;,,;:  „,  ,„„  „„,„,„h. 

l,.lin«tl..ra,.,.lu,tl.i<^..".l-^'^        .    '^^  

tliii-f.     It  i-  '"-■  !''"'  ""•'"'    ^',    „      „1,„.  ,„„vvith,t„,i.l,nmh. 

,.,jig>,„,i,..  of  the  la«  ..H'lvlmiit.  ..ii.l  .1".- 

nil,-  ..V  law  »"  »'»"'^  '''"''■■'■-  ,    ,    .  ,„  ,1,,.  c„s,-  ,.l  ..  .i."i» 

"'  "  '";'      '  ;il,^,    ?    o      «"t  a.ldit,u,.al  w„ra»  a,„l  li.uip  ••  « 
nave.'  £raml»l.'"tl>  to  mw .  ,ii„,,,„.iiv  b,tw.-n  ll..' ..ri^i' 

l,„„„,,v  ,H,opr,-d  froin  »'"-";^^     ;  :  l:,,„  a,i.l   tl.'-  ■■*»' 

amount  appearing  <«"  tl"    ^""1        '       ^     ,    ,.,  „„  „|i,.,vJ,  mi 

Lbi,.  t„  til.-  bank,  »houid  <'"•>;;-■,„,     „„,„,.,' 

the  differiMicc  bi'tw.™  thi-  original  amouin  ^^ 

!!:::;:  hv  the  frandnl...lva*^;o;;;-;;,.^-:;,  .,., 

other  words,  with  regard  to.laqu.    ■ 


(0   11S9.1 1  A.  (' 


ill.   II.    I..   >'■•■■' 


;!9iiH\-   XL 


Han* 


I  <'l.imMKiu 


l'ii»illr*>  i,  ilii,.   „|,,  I 

•;•"'"■••  •""'.H, ;;:.:':  ;;,"^-;-f; - .„,„ 

■•■""-n.  «o,,,,M/„,Mi/ri';,:'; '''"'■■""■"  "in, 

'■■.'''"'  ""  ""•  l"v..,„ „/,„•"■  ".'"■"'  '■"  ""•  ban!', 

"  '■"••o.n..,.   .m    „„,if,    .^    ,.;'  ;'™;'"'    •-»,..„   i,,   ,„j 

;;'->•  ,,„i,,.  i,„i,,,.,  „f  „,„  ^., I'     "«  -  ,,,„,,„„,  ,„  „,„ 

;""r.«   a|,,„,.n„K   „„    „„.    f „.•,    "'."'"""  ""I"'  «'Md«  „„d 

I'^P'.  "'...I  tl.u,,  ,|„„  In,  vvImVI,  ,1,'  """""""1.  >H..l    |„„,,   „ 

"»,'""'k  -  »"■  !.«,.,  u„l„„„  ,v„„I, ','!""  "'".'"•'''■'""Il>  'lm«„, 
""'  »  ■•'"■<|u.'  ....,.i,i,„,  l„,„,',   ,         ■   '";■■■  "»-"""»i  ■!„.  ,.„.(„„„.,. 

'Hu"»r«v  '"■  '"'■-  "Pi.ii.^ ,„  ,„,,„„,•„,.; 

*K^"n.  ll.tMv  ,«„  |,o,i,n,.  ,|„tv  I,;  I 

r  ;';i::r"";"" "  •  "■'"■■•■•  •'"■•''  .:t.r:"""'"^  -f "" 

"  "  ""  p.i.wv  ii,  ,1  N|,„.ii;,.,|  i,,.„i.        ,    ,       '""  ""»  on-  ™u«ti„K. 

"'■-'■'|>  ■-".■.■,i,„.  i,,  „„'„   '„:,"'"'  "'^"  ''""^'  "-'^J 

■"'"■  :"'"^  ■'  *"'  '-w  'im,  ,,;"''':":"•  "■"■"  "'"fuiiur.. 

"'?  «'  "'"  <-I.'«..n,.  ,„„„„    „„r         M    "",.'■''  '"''■'"•'  ">  "'" 
'-'-•PP«-".iy,  i,  ,«  no,  „,,„,.    '■'''''';■   '"'■    ""•   l-«(p). 

'■'«'"'S  l>a„k  ,„„,,,,„„  ,|,„„,"  '„;,:"'"  "«""'  "f  I''" 
",""•  ('"*"•  "  to  ,1,,.  ,,,,,!„.  „,,'  X    I  ","'^''"*''  ''°"»"^  <■„ 

''"»-■' ''■-■--.^..^...  or  n::s::.t:!;::;r^ 

"■  "'"  ''""I'  -liall  ,.!«„,«  mriv..  h, 

I  "  V    •  •'    ownnot«... 

.    ,    I)  lllt/,r,wl     /',    I.        ,     „ 

I '  (•  R  if,  '!;»"  (iwi).  xwi 


w. 


613.  "■  "  ■  "•  -'2/  ,■  5  0.  VV.  N, 

(O  K^ci,„„',,.  „;  ';  -^^  <•  R.  222. 

■«l™l     79    ,L       ■'■  ""'i  f"". 


Exception*. 


The  Law  of  Simple  Conteacts. 
72    The  bank,  wl,.,,  .nakmg  any  p.y."""t  f">^'  ""  '''"  '- 

—:;:icr::'— on  no.. ....... ...... 

„ibfn.':-:by.Wb„nW.nbmsth,.,a, n.-U.,,  o.  

,.;»llv  defaecil  bv  pxcossivo  handling. 

'  Th! tin.;  B<«rd  .nay  n,„k,.  .■•■^'"»',t»  '""V   I'l'l': 

(i)    Itii    irL»nu.^  ,;„,,  I,,   tho  sa'Vcral  bailkfof  all  bank 

,h„diBinfc..iona..drtmU«..u»  by     -J.  ^^_     ^^^^^ 

„„t«  and    Donun.on  ™u.    «       ■    -  ^^^    ^^^_^.^  ^„,  „,,,  ,^„, 
poaae68.on  bofor.'  a  ri    "sue  in  ^  ^^^^_^_ 

L   officers,  olerka   and   -"-';■  f;'^^^,:^;    „£     ,,;,  .,,„„, 
the   regulations    made    m.dei-    ll.>    aumoniy 
53  Vie.  c.  31,  s.  5T  vAin.). 

76.  The  bank  may— 

(a)  open  brauehe.,  agenei™  and  olliees; 

silver  eoin  and  bullion, 

'■''-'':;;i:— *;"i'r:-:-t-S 
foreign,  and  other  p..blie  >s..enn.i™;  and. 
fd)  engage    in  and    <«rry    on    suel,    busine,>    ,.  mn-ll^    . 
^!,ppertain«.o,bobusine,»ot  banking  «. 
(2)  Exeop.  a.  au.hor«cJ   by   .his   Act,  .be   bank   ,1.^  ,-«, 

either  directly  or  indir.Ttly-  , 

(a)  deal  in  .he  buying  or  selling,  or  ba...nng  «l  . 


1,1  \  tank  i»  li»bl«  '"■■  »ii'''I>'""«" 
.heaao.  LcountM  b,   unothcr  bank 

fuB    ■Din  .  2nd  eo.,  *»)•  .      , 

'■%  U&  .hi.   .a!>-»c'i°°  »  ^^ 
by  i«    inly  .uthon»Ki    .gfi»    "•? 


lawfully  rcfivo  mm'S'  '\""'_L 
Q.  R.  35  S.  C.  221). 


Banks  (nu  Customers. 


In 


•■"K»>r<-ii 


"Mi    '"wvliiindis,,,   ,„■   ,.|,j,i,„|, 

Imd,.  01-  businr^s  « l„if hoover ' 

(b.  punhaec,  or  doul    ii,    ,„   l..„  I    ' 

"PO..  the  «.uri   \    „      '    ';7''''-  '",  "'"'"  '"*^''"-' 
".k,  o,  of  Mu.o„p,„.l„o,.k  „,„„,,  ^_^,j^^j. 

(c)  Jend    nioni'v  or  inak,.  .„l.. 

.'nm„v,U,J,.  pr„p„r,,,  „,  „,  J^^  J^^^    ;;"»™'»  - 
'■Iuuidj8i'(v).  ■  "'"'    ""■'■- 


397 


|)rivil,.f;„|    |i,,„^    f„,. 


77.  The   blink  aiiall  ),„,.,. 
liability  for  iii.vd,.!,,  lo  tli,.  b„„k   oirib,''ll,""''   T  '"'^'  '''''"  '"■  B-k*"!..™ 

«nd  may  di^cini,.  („  „1|„„-  :„„.  „,,„,.,.  ,  .', "'  ""  ""  P"''*"  ''able,  i..H,btor,. 
-rp™on  „,i,i|  tl„.  d,.b,  i,  pli'l  "'"  ''""••"  "f  ■^"■'l>  J"l'tor 

!-.'  Till'  bank  nhall,  iiitbiii  t„.,l,-  i 

«r„„i   and    bi.o,.i..     „,,        '        i'':,;""""'^  '"■-,."-  ''^b,  ha.  »„„„, 
.»l.c..sl,«llb.giv..Mf„,b,,  Ii^n"    r,'    """■'■■"^     '™"dod    (haC"""- 
«''l>..  bank  ,0  :„„  „,„  ™    ,   "    '  n    1  ::  t""  r    "'■  '""""'""'  "'""'■ 
*v,  PC,  paid,  .0  .,u.  1..,  k,;o>4  X:'        bH  Ti  '"  ""  '"^' 
tv  the  m.„rd,  of  |b|.  bank,  „,  l,,,.,,  ,      ,,  j,  .'"  ''°'''"'  '"  «l'ow„ 

13)  Upon  ,b,.  »alo  b,.i„f,  ,  ,„d„    I  '  '  •    ■'i"^-'  "'■'"■  '"  "•"  '"I". 

Aepurduisc-r  tbor™!' i„  ,1,..  i,»u'    J' ,/''""  i"'  "'  "''  "''"^  '" 

f  k  'I-  -,..  obiigati': ; ,  ;^,7:f,''>-  "■«  •"'"-  '<.or«.f.  ?s^' 

fc  vendor  thereof,  but  ,vitho»?  '"""  "'  '*  ''"  «"'"' 

I  M..n..fth;.bai,k :!::-::::- ^i;,-,^^^ 

I  « tie  payment  of  the  dent  for  lb,.  1  " '  i    """'  °'  ''''^""l'  IT",?""''' 

"'"t,  lor  (ho  siHlunng  of  which  Ihoy  witi. 


5S«=^'^^SSiiE5^ 


.  n  W.  T,.  R,  535-.       ■ 


'r,7ifo/»  0909)/ 


29H 


mar  be 
waived. 


AoqllUdtion 
of  nalMtato 


B«ttmi 

to  UiniHter. 


MortgiiK«" 
and 

hypetU^im  of 
realty. 


Aato 
pflnonalty. 


Purchase*  of 

realty. 


Thb  Law  of  Simplk  Contbjcts. 

.0  acquired  and  hold,  he  douh  with,  sold  „„d  ,;onvoy«l,  ..ith.r  „, 

hko  manno,.  and  .ub,io.t  lo  th.  ^„,o  r,«t,„non»  a,  ..■  hor.a 

provide,!  in  r.»pect  of  stock  of  ,1..  bank  on  uh.ch  >t  ha»  uy..! 

I  lien  nnde,.  this  Ac,  or  in  like  ■""■;•":',-,  "t^tri" 

.■OBtriotion,  nnd«-  which  a  p.iva...  .ndnnlnal  '"'f^'      '"  '^^^   ,   ' 

cumstanco^  ,lcal  with,  soil  and  oonvov  ,ho  .>n,o.  1  ,o  ,d      ih. 

th.  bank  shaU  not  ho  obliged  to  soil  w>th,n    wol  o    no  „  »      . 

(■2    Tho  nebt  so  to  deal  with  and  d,spo«o  of  such  stock.  l.o,vl,, 

dcbentnrcs  oi   socntitios  in  n.anno.-  aforesaid  may  bo  watvea  ., 

vlcied  by  any  agfccntcnt  bctwoon  the  bank  and  the  owner  oF„. 

stock,  bonds,  .lobcnturcs  or  s.^'uriLos.    r,i  Vict .  c.  31 ,  s.  bb  ,,\n,. 

79    'Che  bank  mav  ao<|uire  and  hold  real  and  innnovaWe  |„,- 

■   ..crtvfor  its  actual  use  and  „c:upation  and  the  n.anago,.,™!  a 

'its  iusinoss,  and  ,nay  soU  or  dispose  of  the  san.o.  and  ,K,,,.r. 

other  proportv  in  ils  sicad  {or  Ibo  san.o  pmposc. 

(2^.  The  bank  shall  annnolly,  dnring  the  n.onth  of  .Una.rv. 
tnake  to  the.  Minister  a  rolnrn  showing  in  detail  the  Ian-  m.,b, 
value  of  its  real  and  i.nn.ovablo  properly  held  under  th„  ..t™. 
53  Vict.  c.  31,  8.  67. 

80  The  bank  n>av  take,  hold  and  dispose  of  ,norlga^e.<  and 
hur,Mmtes  upon  real  or  personal,  immovable  or  movable  pro- 
p«tv  bv  way  of  additiorral  secnrUy  for  debts  ..on.raeled  „,  .h- 
bank  in  the  course  of  its  business.  ,.,.11       ■ 

"2-  The  rights,  powers  and  privileges  wh.eh  the  bank  >  .v 
thi^  Act  declared  to  have,  or  to  have  had,  .n  rcsp.*..  ot  nJ. 
imlvablc  property  mortgaged  to  it,  shall  be  held  at,d  ,^ 
bv  il.  m  respeTt  of  any  personal  or  .novablo  property  whd. 
mortgage  or  hypothecated  to  the  bank.     o,i  V,c  .  e.  .11.  s. 

81.  The  bank  n>ay  purehaso  any  lands  or  real  or  n„n,ov.He 
property  offered  for  sale— 

(a)  under  execution,  or  nt  insolvetrey ,  or  under  tit.,  o,*.  .1 

d«ree  of  a  Court,  as   belonging   to  any  debto.  ...  &' 

(b)  by''a"mortgagoe  or  other  enoumbranoer,  having  ^^ 
^        ■  over  a  mortgage  or  other    eneu.nbranee   hel,l  1,>  -k' 

(c;  ^>.'7M  under  a  power  of  sale  given  .0  itf™^ 

•   purpose,  notice  of  such  sale  by  auetio,.  to  the  t,fk* 

brdder  having   b..en    lirsl    given  by  advert„e,„„   f. 

llr  w..vks  in  a  newspaper  pubUshed  ...  the  «n.>  .■ 

Jaritie.   with    a  bank   t<.  eovor  ad-        . '""  »  ^:   « 
rne„.nd„-k«dj,t.ult_u.„n«n..       .  ■  .    -»  ^»  •  • 


Banks  a.vd  CfsTOMKus. 

^'  "'""■'    '"   "'"•"   »"'"   ' ^  o,.  ,„.„„,,   , 

in  tuMS  in  wliirli,  uiidt'i-    »'     | 

could  m  purnha„.,\vi,l,„„i  I'ln"  .vwr'?''"'"""'"""   ""   '"dividual 

m«<y  wind,  i,  ,„„,  ,  '^,X''''V' '"''''•  ™'"''"^ 'I'-' 

ifcereto  a.  any  individual.  nlZ^Z'  .""f    ''.t"''  ""'"""  "  """ 
ixjwerof  salo,  in  lit,. ,.: '   .    """"«  "'  «l'"''lt  s  solu,  or  undw  « 

« «..d  -!..;„:  !;f ,  : :  :r^i  '-''^  ''<-■  »'• ...«;  j;:t:. 

Ara,;.                                        ..lpl™.Mr,..     .VIVi.,.,,;j,,,    eg 
82.  Thr  baut  nm\   ui„,„;, ,  ,    , , 

:i»«iuit,y  of  redo„,,,tio„  i„  ,|,<,  ,„„  ,'  ""'""""ff  oi'  ,i  roloae,,  „f 

:.«uaKan,,,„i,,„i.,,,4.™  ;---  - 'ereby,  aa  botw„„ 
:™*.-  ol  ti.l,.  ,0  ,;,j  „,  *;;■""•  '■>■  '""•,  b..  barred,  or  a 
fa'd.  „„d  „,a,v  pu„:ba»./:;,7.:  ,,!'™''''''^™"'  I^^-  '-.  be 
Iwfg'  ""  smh  (.roporty.  ''  1'"°''  ™"rtgago  or 

-    ■'^'otliinjt  ill  anv  .liarler     \,.f        i 
;'"'"""»  b«.„  i„tJ„,i„j  ,„  p,;,J' '•";■"'"'"  l'^. ™,„frued  a« 
Stomacioirrngand  boldinf.  an  ab»b,,    ,  .   P"'^'''"""»  "■"  banlt 

-.WJr.alori„„„ovabFo;ot     -  ^h    ''■    "  T"'  '"  ""-^  -'''' 
Hroa,  „.r,.,„ng  „,,  .„„.    ,  P J*^  >  ■     hauler  ,b..  value  ,her,.f, 

;;'Mi"g   i(    to   ,ell   or   ,„„,„,.    ^,,.    ""■   l"'"k.  authorising  or 
'  ■'^''«-  -  31,  ..  71;  ,i:,  *  64  V;;^',,'^;;''"'-;/"    """-'gaged. 
M.  No  bank  dialJ  bold  aju  r,.J  ,„.  ' 

".vpenod  excelling  .seven  year/l'ro'    b,      ''  "^  °'"'  "-'  *"■ 
^-  or  ...v  e...n„,„n  rf  ZuZm  °   ""■  """"«'"»" 

*,..id  sueb  ,,ropert,-  ,baU    ,      K    ,      i"  '"  "'"  "»"'»'  Pro- 
*  -  per.<i,  0^  „,„f;,"        »  ™_^".  V  sold  or  d.po  Joi, 

I   '  '^l"  »*>»k  period  during  Vbiebbb  ''-  >.ar». 

S '>b„bth..  bank  may  „„  bold  such 
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time. 
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'I'm,  L.VW  OF  SiMPi.K(:oNTRA(ns. 


CI' 


„x,.,.,,l  .«.lv,.  .year,  l.on,  ,  ,-  '  "         ,„,.„,  ,„  u„.  h.,A 

(4     A.y  .val  or  ,n,mo..U'  I"  ■"'••„,,    ,„,;„,  „,„„  „„„,, 

b,.   rorf.it.'J  lo   Hi.   M",|.'»t.v    tor  .h.   hm 

M»j,...vlo  .lain,  .1,0  fort...i„ro     .n,l 

l-,.i„uv  is  .ll.dod  «.U  or  .l.s|.o>..  of  .h,    p.op 
from  liahililv  to  {orFi'i..iro. 

„„n,ovabl..  |,.'opor.y  i„.rololor.  ""1    "      ^     ,.„„   „,.    ,,•,   „ 
bv    il    a;    thf    tiou.    of     .!"■    .'o.nn.f!    ...." 
(i'UMVivt..-.  Jli.^    '<■ 

,„fJJ:.,:;;i.l..H.H.-  or  .......  Md  by  p..rs„n..o.„... 

nuiovc  fuili  lind.or. 

BA.    Tl,r  iKii.k   ...ax    li'od   l..o..o.>'   lo  a   rcivcvrr.  lo  a  i.'ui. 

84a.    Uu    l.a..K        ■         ,  i„„,,l  „..d,-rai.)  ».nd„a;-i, 

and  maluiK..-,  or  1>  •"  |""""^  .,!  P.,,  ,„,  ,„a„„,.r  or  li.|"ia^' 
AH,  providi'd  su.li  liu  ."  .  |,„r„nv;  and,  i.l  .«!» 

a».ut»,  as  ...ay  1>.    ''>  1.  '"'    '  ,.    .^,;   ,.  „1  '  An,, 

prtc.t  iu.i»<ll.'l.>'"-    (,1,V'>+V,.1.>. 

bypo.i,..,..i-..p-''^*;    ';,;,,.„ „,,.;„),,..,.;,,, ,„p 

thoroot,  as  ,[,dividl,a\s  l,.n.    .n  I 

v,.sBi-l  is  bii,.!-'  bu.lt  „  ,.„r  n:,tail.i..sa..J''.''""^ 

(2,  Tl.o  bank  .„ay.  for  th-  pi.rl.o-  "'  "'''     ""^^„„„,„„diJ: 

8u..h  »«a,rity.  aya.l  >"'""'    "„     Litations  and  roacKi.,*^' 
divid..alB  „.akmg  s„ob  advam^s.     o3  V.ot.     . 


Banks  and  Customekh. 


■m 


Z::t,6^    "    '"'  '""    '"■"""'■  '"    --  "f   .'»   nankin^. 

2     Any    wiiri'liousi-  ictrnii   m'  Iwll      i'  i     \- 

.«.  m.ho  ba„k.  fr„„,  (   ,  ,  itof     "  "'  '"'v''  '",  ""'""■^"^  "'"'"  £J™"" 
11  ,u      .,""""' ""^  iKquisihoii  ther.of  '"»™«- 

l«d.ntf  and    ,„    ,h„   g„„j,   „„,„,,„,     „,J        j'"  » 
previous  holili.,-  or  owner  tl„.,™f-  or 
.b    .1!    flu.    ri^,i„    and    litlo    ,o    th,.    sood,,' war™   and    lucr- 

-I.    K"«l.,  «ar,«  and    n„.r..|,a.,<l,„,.  ,v,,..  rivi-vvd    ur 

-.-ml  l,v  ,l,c.  I«„k,  if  ,1 ,„.,,,,„„^„  .  - 

'.'  la.l.nKi,  „,ad,.  dir,.,!,  i„  ,•„,„„,  „f  ,f,/ J,^ 
.".tead  „,  f„  ,„,.  ,„...v.o„„  |,„Jd,,.  „,.  .„,,„,  „/:.,; 
guode,  warw  „„d  „„.r,l,amli„..     -Vl  Virt    ,-     il    .    T 

87.  U   111.-  ,„vvi„„s  l,old,r  „f  ..,„.|,   wan.hou,..   ,,, 
ei  lading  IS  any  pi-reon 
.   ™..ust..l  will.  „, . ,,,     .^,„„  „,  „,,.  ^^,^__,^  ^ 

.  .andiso  „iont,o„.,d  ,hrr,.i„,  by  or  l,y  th,.  auMiority  of 
thr.  owner  thoroof;  or, 

b    t«  whom  such  «„™|.,  wJr,.  and  iinTchandiso  ,,r 
by  the  authorily  of  the  owner  thereof,  eonsi, 

.^,  »ho,  by  or  by  ll„,  uidhorily  of  the  owner  of  .,u";, 

warea  and  merehandi.e,  ,s  p„..es«ed  of  any  nuj  „, 
lading,  r,.eipt.  order  or  other  doeument  eov-enn.  ,he 
same,  «ueh  a,  is  ns.l  ,„  ,he  eou.,e  of  business  as'j.roof 
0    tl.;  posseaaion  ur  „,„„,,1  of  ,.„„|s,  „„,„  ,„,,'„,„/_ 

Ih     /  °"'^°''"-""""'  "■•  ^y  delive-y,  the  possessor  of 
l-ncrof   ,„,,,    g„„j,,   „„„^  ^,^j    inerehandise,  sub.i«i    ,o    ,l,e 


ipt   or   bill   When 

pri'viixm 
older  is  )i 


,  by  or 

I'd;  or, 

I  goods, 

bill  of 


l«%''».rS"*.:t"ip'-"°?  ^"" 


■  Pd    to  tl,c  discharjro  of  the  lorinj.    „T?.  T  "")«  "<"»  '!«'  «.ile  of  tli„ 


.  ;,: ! 


Substitutiou 


The  Law  of  Simple  Contbacts. 

1  lU^  antnit  rptrariBiorrfKi  to  him  if  th- 

debt  "I"  liBbiUty,  UB  aoturuy  i«i 
or  bUl  ol  Ming  is  hold  l>y  ''';;;^;^'='J,':'",t  ^^^r  uf  ... 

other  douument  ««  aforesaid  - 

^'^        aid  .  Jrchandii  ar.,  or  biU  of  lading,  rc«.,p.,  or  «,  o. 

:  hor  doc.«u,..nt  is  held  by  an.v  o.hor  pers»     .i  V,n, 

c.  31,  e.  73;  «•'  *  "*  ^"='-  •■■  -  '  ■ 

«B    The  bank  n,av  lend  nmney  to  any  ,vholeealo  pu,.  !u-.i n. 

u  or  deae;'c    in  prodnets  of   aKri...lt«re,  the  1™,.. 

,h,pperof    ordenio  .<■      l    '  ,  ,i^,„,  „,.  ,o  any  «l,ok-.l 

quarry  and  nnne,  or   '-   "  j  ^^;  ^   ,„  ,^^,  „,  dead  ....k  „,■  ,1, 

purehaser.,r.h.ppero    0   d^-         _^^  of  «neh  pr„d,M-.  .■    : 

^^'fC"'™    -'-^ -''■•■  P™^^^^^^^     ■".  . 

"":o  'The Ink  -.V  l-l  --.^  V°  ^'"™"  """"        "■' 

of  hi»  thrcheJ  grain  grown  "P™  '^^^J^™^       „„„  „„,,,,,  „ 
'^^  The   bank    niav    lend    nione)    to  aii^    i  n 

u      ■        La   vhole^le    .nanufaelnrer   o£    any     s"."'-  »»'■; 

biwniess    as    ''/~"°'""      ,  itv  of    the    goo«ls.  .;"-ii'l 

and    merchandise,  npon    th     s-u     y  ^_^^  ^    ^,      __, 

nierebandise    nwnnfaetnre.l    h.,     h,n,.  I 

nialiufaetnre.  f  ti,„  |,„„k    the  nroiluela,  goi)(l»,  into 

'^'-  U, ;vith  "■;-■-■  ;'iri«k  oJ  the  prodi...  th,r»,, 

,po„  the  ^-^     y  °  ^^„  ,.,.„,„,„l  „„.l  other  pr«l.Kl..  P*. 

authority  of  fh.»  «'y."»''  ^  „,.  ,,c«l  stcxk  or  the  pmluM 

stitnte.1  ""■•■"'";""^"   "   ,,■  e   or  live  stoek  or  dead  .loci  ^n.. 
good,.,  wares  and  nierelnnuhsi .  o'  n  ,,,„.„.  ;,„a  .i»- 

'prodtiC.  thereof  - -■"T''^^''^^^::'        hf  ^luets  rh,..f  . 
chandi^e,  live  stock  or  dead  .  oek  «  P  ^^.  ,___j^ 

-^''^";f  r\  t%x  toi;::.  th::onsent  of  .1.  - » 

covered  thereby    b  it  l""  "  ,     ^.^,|i,utv  of  H.e  »•«"" 


I,.   K.  296).  „^ac.. 


|„  all  tlio  nrli.l"  mmti'iiw  ty; 

7)„„l;    11912).    -'    "■    "     " 
O.   \V.   N.   1105). 


Banks  ^nd  Customers. 


iorlli    til    y.,nav1 
•^■curity. 


oc  live  Btook  or  dead  alook  ,„.  ^u 

Huo.«,Kood.  wa.o„;,Z,^^;::,'^; "  ""■■-  of  „.o  „aid  :;-r."" 

or  grain.  """"•  "1°"'' or  pioil,u.|s  |||or,.„f, 

(6>  Tho   w.K!urit.v    may    be    eekt'li    in    ,]       ,• 

'J  thf  bank  shall,  by  virtu  '  if  l 
»«n..  rights  and  powers  in  rosni,.,  „,■  t'l'  "'"'"'>''  ■'"l""'>  'he  -™«  H;,l„ 
.d  n.„handise^t«k  or  'le"  l^;  t'^-l-'S  Kocls.  ware,  -.XL 
Ihereb.v  as  if  it  had  ae.uired  ,   e  '  •"'    «'^"'  ''"•■'^i  '■'"'" 

'«eip,:  Provded,  hoZ^itha,  ,:":  '''  '"T  "'  »  «""■'""- 
muneratioT,  „f  per,„,„  emplove<l   hv      ""'  ',,""'  "'  ""'"  '«-  ■■'"'■i-  '■■ 

J"PP«-  or  dealer,  by  any  S,^L  I        ^^'   'l''"'™"'"  """'"^-r,  "»«■-' 

farmer  in  con„eoti„Ci^';,.;':;2     ""'f^r"""-'  '"  "^  ""-V 
^  ferred  to,  or  in  .nnoetj'^iu!  :ri:  r'™^'"  ""— 

|.n«l  nol  exceeding  three  „,„„,hs,  .ha  lb.  a  H,'"  '''^'"^  ' 
properlv  eoyered  by  the  said  ,i,.,„.i  ,  '"^'"  "P°"  ">« 

*e  bank  thereunder,  a„<l!, .,;;"'•  '",  '"'"'■"■'  •"  ""  'lai."  of 
'»  *aU  be  paid  b  •  th  Zl  f  ^  ^  r:V  """'  '""■'""™- 
«.)■  .„y  dispos..,  of  the  «,id  '  ,  ""\'"'"'"  l'o-*»ion  or  in 
»aresa„d  menlmndiso  .loek  ,„.  „.  l'  "'' ,  ''  l'™''"'''".  goods, 
■■»b.v.  ,53  Vict.  e.  3  ;  74  6'3*firv  "■"'■'  "'■  "'"'"  ™"'"' 
■'■'^•63*«+V,et.e.26,s.  irCAm.). 

TO.  11   goods,  wares  and    inerchaiidi*. 

hraduced  from  the  goods  wares  „n.l  ?.       /      ,'    '""""' -^l '"'^^d    or  p-oA.  m,,.,,. 
■«W«I  i„  or  covered     y  „       ;     ,  I'!''"""""'  °'-  "".V  "^  'hem,  SS^  '-■ 

i^»i,whil.  so  covered,  the  bfnk  L  ,  ""  '^''"'"^'"^  "■"- 

'-""tv  shaU  hold  or  ,.on,i  ue  ,j  hlV   I  """■'""""  ™'"P' 

"Udi.,  during  the  prZ  :  n  ",,         ;,',':''  ^-'l'-  -™  and 

'  .amrfacture  „r  pr„due,io„    with   tb  ""\ '7'»t'l"' .on  of  such 

'  tb»«„,K.  purpose,  and    no'    ,  '""  ';'«'"  '""'  ""•■■  ""d 

■M  I",.  I,  id  ^he  orir  „  I  '"  ""'"'i*"'"-.  a-  i'  beid  or 

I'r^°--ip,,'::tf  ;t.x'",::  :^  '■?  -f  '-"'-^  ■■-• ^ 

*"S  ««lio„,  shall  eiv,  to  ,1^  I      t  "        ""■  '""'  P'-e- 

J^^-iortherepavuu;     f   ho    :.'         '""','"*■'    ""■  '"'^■"•™  « 
In.  «r™  and  ",uerch„nd  '    tl  ""  "'"  ^""^'"^  "'  "'"^k. 

|%t.vo  been  eonve^  J  "'''?'"'  "T"""'-  '"  """  "''■'■h 
|«™«f  ..,v  unpaid  ve^;/T  '°  ?''  ''^-  P'^'f"'-"^  over  the 
I'WgivcnoveMhee-   .of  .:::::'';'  "1'  P-i-— ball  , 
I*  .he  products  or  st^l^  l^  "' P"""  ^V"'"  »'■"  '""i  a  lien 
1  ■  """"-•  "'■^■■•■^  and  mercbandiso  at  the 


:i(i;) 


T„KLAWO.S.«rUKCoNTKACt.. 


time  ot  tlu.  «c.,u..mon  l.J  ^^^^  ^,.,,„i,,,i  „„|„„ 

Hiuon.ui..6, -••--.;;';;:., „,,,,,.,,. 
knowing.'""  ""■  ''"'V;  ,,„,.-•""-'  ■" ""•'!>  "V","  "  ' 

o/i,.>...i.y " "^,:;::;'ri,.M^' >-'... ^-^-^'- 

Uii,  bank  nmv  k'H  i'"'  1.""""  "  .,.,i„   ,„  «,  imi.l.  ll""'"i  ''-  '-H 
Phandi.o  ov  KM'Bi.i,  ""•"'''''';■'  ^^,,|,  .,„.,,,„„  „„.l  ,.^|„  „.-, 

,aflic.  to  P...V  «u.l.  a,.  U     '^^^J      ^^,^  j,,„,„  ,i,„,„  ,1,.  ,., 

n.tiir..in(5  iIh  «urplu»,  it  >»■> .  n,,,        ,1,„.,.  o,  ,u.k 

,,„„,„  ,^,,,u  m  of  liiduiK     .  J--     .  ^^^,^_,.^,,,„,  ,,.,,„„,      a>,. 
good.,  «.u-  ""i  oioivliuM.l  «   o.  I,  ^^^,|,  ^,^,^,„.  „t  ,^, 

L..u,ayW,w...-;-;^,^-;,„,,,,,,,,„visio,.,.,ii..l. 
,,,aU  b,.  ^-■"■•*"',f  ■";,,„„„.,„   i„  vrilmg  ot  .1..'  ow,.r,  „l 

u,,Ul,u.,i.roE.beU.u.-nd,,u,     o^        ^^ 
«,v..n  by  u  rogi-tere,    '^     ';  '  "'j^,,,,  „,   .,,„   ,,,,,„, 
p„„,   paid,  lo  Ibo  1"^'    "    "   „,i„r  to  tlic  sal.'  H.^"™ 
'■'-*■  ^' /'•""' :":ikhr  than    „l-oducU,.M. 

'"""'■  Til        told  by  .h.  bauk  undo.-  .b.«Ao,  . u,,,- 

g™'"',^'"''"",,     „f    Ui...   owiur,  until    ,mt,.v.i';> 
out    til.   ."I"-''"!    "f     "        ,  i,,„  by  a  T,-g.stm,l 

prior  10  th,>  »al''  l'"'™' ^;''        .,    „.illio.ll  ll.o..«»ni 

p.,10.  p"^'-«""',;;:,r;a :  .^c  a/d  p^.  tw... 

.alo  i»  to  b,.  mad       ;;«.,„;„„,  „{  Qu.boo.  .h,.  . 
least    oiu-  ot    8Ui  li  'J  and  on.' otii.r  * 

p„,u.b.din..^.^i.^;^::^;  ,„,,,.,„. 

0:j,^6lVi.t...-3B,«-19(A'"-'- 


to  the  «»•'»■""•  'I'°"l"»-  "»'■•  "' 


„ft<.f    claim    "  „,^. 

■"■"»■■«"""■!';  ,',ji,:i  ^.W.l- 

inil    to     an    a^i   '»         j  („u|,  1, 
W.  1..  B.  291)- 


BaNKB  and  0|i<1TOMER8 

It  ■■■,  moroovor,  the  duty  of  a  banking  co„,,,,„,v  „,tl,  «!,„„, 
a  .urtouu.,-  ha.  de,,OM„.d  d.>e,l«  ,„  .«,urit>  fo,-  „„  ovrdrafl,  if  lh,.y 
r^.«>    h..  «,.uHti,.„  far  ,h..  pur,,o«.  „f  ,,uvi„g  ,h,.m«,lv„,  ,o 
turn,.h  llK.  ou.to„u.r  >vitl,  the  tulj.,t  n.fornmtion  ».  to  th,.  re-ulU 
of  .ho  real,«it,o„    and  generallv  a.  lo  ih-  oonr,,.  of  procedure 
whKh  thc..v  hav,.  adopted,  a  bank  in  such  ,in.uu.«tnn«..  being  in 
th.  pcttion  of  a  ,«o«--,rn„ee  lo  th,.  cu.to.ner  u,  regard,  an v 
jurplu.  uh.cl,  n,av  be  in  their  banus  after  repaying  the.n.elve.. 
Where,  therefore,  a  banking  ^n.pan.v,  by  yirtne  „f  tl>e  pmver 
given  .0  ,t  by  a  customer  lo  ,vho,„  i,  hud  adyaneed  n,onoy,  dealt 
.■■th  Beeuriti™  belonging  to  bin,  to  repay  the,n,ely™,  and  «ub- 
|«,uently  refu«vl  (o  fnrni.b  a«.onnl»,  i,  wa»  hel.l  by  the  Supren.u 
..art  of  Canada  that  the  «ltje,nenl  baying  lK*n  made  only  for 
ihr  bcneht  of   themae|ye»  and    in  «Kriti.,.  of    their  eu.tom^r» 
mtemts,  Ihey  ln,d  been  guilty  of  „  yiola.ion  of  duly,  and  had  not 
Ji^harged  the  mm  whieh  lay  on  then,  lo  show  thai  the  trans- 
ition was  for  Ibe  ,„,.„n,er',  adyantage  as  >yeU  as  tbeir  own  (/). 
90.  The  bank  shall  not  acquire  or  hold  any  warehouse  receipt 
orbJi  ol  lading,  or  any  a„<ih  secnritv  .,  aforemid,  lo  secure  the 
paymenl   of  any   bill,  „o,e.  debt,   or  liability,   n,d,«,  such   bill, 
not.',  debt  or  liability  is  negoliatwl  or  contracted  {g\~- 
(.)  at  the  tim,.  of  the  acquisition  thereof  by  the  bank-  or 
(b)  upon  the  wntten  promise  or  agrcoment  that  such  ware- 
house receipt  or  biU  of  lading  or  security  would    bo 
given  to  tho  bank: 
Provided  that  aucb  bill,  note,  debt  or  liability  may  bo  renewed 
or  the  time  for  the  paymont  thereof  extendtHl,  without  aftecting 
I  my  each  Becurity, 
(2)  The  bank  may — 
(ai  on  tho  shipment  of  any  products  or  slock,  goods,  wares 
and    morehandiac,  or   grain,  for  whieh    it    holds  a 
warehouse  receipt,  or  any  such  security  as  aforesaid 
surrender  such  receipt  or  scmrity  and  receive  a  bill 
of  lading  in  exchange  therefor;  or, 

J    L",  u"""""  """*  "'  ''""""•  "■  »'"■«".•  (1909.,  XLI.  S.  C.  R.  ,561 

t£\f '  ™  "-?^ '-  sr7'(,",'9?,,'"xYv';m  'vTs!:t 


Duty  of  Iwiilc 

tuwBrjH 

lUMt'itut-n 


Contlitiantt 
under  wliith 
hank  m»j- 
tak"  HH-iirity, 


Exohantrin^ 
ol  warahouM 
rewjipt  for 
bill  of  l(uIiD(f, 
and  vicr  vgr^. 


■•  ■  .^viDi,  nil  inina 
b.™..r,  he  e.„„ot  ™b«,''„ent],-«t  „„  ihi' i'S^U^'tir^Crr^Z 


•  'igi-t.  ot  a  bank  ri.„rfi/'  "  ^'"'  7  "-."*>■     ■'"  *"  t*"  '" 
»  1^353  """"■'  '"■■"""■'"  Tr,„l  ,.    r,,w„Bant-  (1 


f  »■  ^.  3S3. 


As  to  thw  eifeot  upon 

^     "'        prohibitivn 

»n  to  third 

(1908),  42 
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THELAWOrSlMFLrOONTtACT.. 


1    kill  nf  lad  UK  "f  »™>"'V'  "  '  I 

.ucl,  bOloI  1««.  .B  .u^rohandi.^  .^r  gran,,  uJ 

gram,  or   pari    of   ll»m  ^     _^    ^.     ^,,  ^ ,,, 

lading  Ihorefor  (k  .    •"'  '"" 
Vict.  c.  26,  •.  18. 

annum  and  nmy  recivo  '"j  'f";^„.„,bu,  by  iho  Lank  i 
hiRh,..-  rate  ol  int>T.-8t  ahaU  bo  rococo  ^^^    ^|,_^^^^^^ 

,:Jt  th..   la.t   .i-iJ'-''  '"f  ..H  V  a,  giving  -.■!>  P-'™'^- 

aa  may  b.   preacnbcd  ^y^«^     ^^,^  ,h„p,d  by  th.-  l«.nk 
Board  ol  the  i,>ter.at  and  dtaoounl  ^_^^  .  _  ^^  .^|_.  _  ,,_,  „ 

A  I    la  Vict  c.  31,  B.  s"  ^'^•"•^' 

.  aUow  any  rato  of  in.er«t  what.vr  .^ 

^„,, ..„,„,      92.  The  bank  may  aUo,  any  ra 

and  interest,  .f  ""^'ff  ^^  ^  l",  „   l,w  relal.n,  to  prmr,,™. 

party,  th»  PT""*"^'  ?!  '  Toollatoral  Kturi'^l  Tf  monev'  "li"*  I"  "" 

I,  the  p«r»a  ^""^'■^^.^fi',"'?.  C.  R.  18^)-  „,  to„..»II  *»; 

V.  Spinnr)  (19»»).  •^'>-'  ^,„k  knows  at  tho  ';""  "    ,,„  ,„ck  be* 


7  per  ofiit. 
HIHV  W 


IMuri 


rrtiiniH. 


bank  on 


to  be  preiumod.     If.  '»***r!^  ,„  hiirh  »te  of  mterest,  it  «^™  ^^i^^^  it  f«M 


the  bank  «'>P?1'X  '„".!  Sefjality  -»'<1."  .«"..S"'.I,";,„.t»m.t  «<lM 
tl>«  K™""''.  '■^tZt  at  .11  by  .rtion.  _ 


"*""•  *'"'  Ov,rnm„ 


I.r«,.„,,».. 
i'ltrirmbli, 


p-...:xCe7::;:„  i:-^'"" -  '-■ '  '::^.  ™,;:":r" 

»*.  TJ,o   l„„t    „j_^^. 

;: "'  f<!^'x:z:::::t ;' "  ■"' ■--'  ::;'::^ :;:  "'""■ 
--  0^  o«=/ai  be4":ir^""-  -  ^'-™.'.on  iJrxi:  s:^^r 

"  ■qualified  by  Ja„.  ,„  1'      '      '"'""'•"  ""^h  Per«.„ 
-.:  and.  -'-  "■">  ordinary  eon.r.^.^ 

,;"-    P".vH,/:.{;:  ;:::,,;"  "'''-PHnnpaMWeof 
h"-on  ,0  ,uoh  p,..o„,  u,:C  rr    "^    "'"    iox-r.. 

-  '^^  p-pe„/„f  Jj"j  ;-<;;"  '-f"i.v'e,„,j;; 
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I    3   r/  n '"'  ""•'■onmit  of  tbn  J ...      ""^  "-laimani. 


P...ri,„.,„ 


l.y 


20  (2} 


k 


Th»  Ii»W  Of  SiMftp;  Col»TII«CT». 

06    Th.'  b«i.k  •Imll  U"t  bi.  Iwuiid  to  ■«•  I"  Ih"  ""uUwi   ,1 
,n,  l'ru.l.  «l...lher  ..!ipr.«.-d,  implied  >"  ™n»lructiv^,  l«  «hi.i 

,„y  j..p«''  "•••'•  ""'''•' ""'  ""•'"•"'y "'  "•'•  ^^  "  '"^'"^ 

(2)  Excopt  only  in  th,.  .•>«.•  of  a  laoful  >Ui.n,  by  mnw  olh.r 
penon,  b«for..  «!«>'"''"  '>>,.  .-.•.ipt  of  ll..  ,>.-r«...  ...  whoiio  «n,. 

„,  .uch  d.-po.it  .t.i.d»,  or.  if  it  .t«nJ.  in  ll»'  "»'"<■•  »'  '•' 
peion..  the  r««ipt  of  one,  or,  if  it  .t«.a.  i..  th,.  n.n.„  „t  m„r, 
Sun  two  ppr«>n.,  the  rc«..ipt  of  .  .n.jority  of  ....h  |».r«n.,  d.»U, 

notwithstanding  any  tnirt  to  which  ...oh  depo..t  ..  t .,.,  .ubj.-v 
and  wholhcr  or  not  th-  bank  wughl  to  bo  ohar^e.!  with  .„<h  Iru,., 
and  with  whirh  the  dopoiit  h«-  h..i.n  ...ade  had  not.tv  thrrwrf, 
bo  a  .ufflei.llt  diwhargo  to  »U  .on.«rnHl  for  .ho  paym.....  of  any 

money  payable  in  reapect  of  aurh  dopoi-.l. 

(3)  Tho  bank  ihaU  not  bo  hound  lo  aee  to  tho  appliral.on  ot 
the  money  paid  upon  aueh  receipt.     53  Viot.  e.  31,  ■.  84 

B7    If  a  peraon  di.Hi,  having  a  depo.it  with  the  bank  not  «■ 
_-      eeeding  the  8u.n  of  live  hiindn^d  dollars,  tho  produot.un  t.  lb, 


HOH 


Dull  nut 
buuwl  toanf 
tMtruliD 

HMMtptuf 

two  jolBt 

a,i|iu»lti)n 
■uhcint. 

Or,>l> 

nujitn.y. 


Kdepoidtat 


IMH),  bow 
pruTfld 


Dvpoaitot 

™pyoJ 

loonmant. 


bank  of— 

U)  any  authenticat«l  eopy  of  the  probate  of  the  will  of  thf 

deceased  depoaitor,  or  of  lottery,  .if  ttd.nin.slral.o,,  oft.. 

eatate,  or  of  Ictten  of  verUioat.on  of  ho.rsh.p,  or  of  th- 

act  of  curatorship  or  tutorship,  granted  by  ai.v  Court 

in  Canada  having  power  to  grant  tho  same,  or  by  an? 

Court  or  authority  in  Engknd,  Wales,  Ireland  orwiv 

British  colony,  or  of  a..}  I.slamcnt,  tesUmonUry  or 

tesUmcnt  dative  expede  in  Scotland;  or, 

(b;  an  authentic  notarial  copy  of  tho  wiU  of  the  doceaKdd.- 

positor,  if  such  will  is  in  notorial  form,  aocording  to  tW 

law  of  the  provinoe  of  Quebec;  or, 

(c)  if  the  deceased  depositor  died  out   of    His    Msj«..v. 

dominions,  any  authenticated  copy  of  tho  probsle  ol 

his  wiU,  or  letU'r.  of  ^ministration  of  his  prope"! 

or  other  document  of  like  import,  granud  by  any  Urn 

or  authority  having  tho  requisite  power  .n  sud.  matw 

shall  be  sufficient  ju.tiHcation  and  authority  to  the  diroCor,  b 
caving  such  deposit,  in  pursuance  of  and  m  conformit)  to .« i 
proZ.  ktters  oTadministration,  or  other  documents  a,  afor«..a 
(2)  When  the  authenticated  copy  or  other  document  of  Ik 
i,„p„rl   is  prod..cod  to  the  bank  under  sub-soct.on  (1)  ol  M 


B*MK«   tNt>  ClUTOMl,,, 


nta 


••.    inp  hariK  nhaJJ        i     i 
Uiu.d.<,ro/.„yd.,p,rt,„,,,„,.*'  y;"!"'  "'  ""•  <'»v.Tnrn..n(  of  '""■» - 
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Definitions  

Nnturc  of  biU  ol  Ifbding  "" 

BllU  of  Uding  in  «!• '" 

Neoesiity  lor  endonemciit "2 

The  BilU  ol  Lading  Act '" 


\  Statnlory  riglitt  «'  «"^»""'  "  ,, 
I    p,^Sin"ot  right.'of  nnpiud  ^ 


J  ..  v^L-  RritiHh  law  be  modilk'd.  a- 

A  con™.ct  of  ,a  e  "' J°  ;j;  „     „f;:tsoeve..  if  ,.k  ,.m. 

the  price  is  fuUy  p»id.  .y     -^  -^  „,„„„„i.  ih. 

Bu,  although  -    -;;^^'X  'a  ^  Z.  f»-  th-  -U.  of  g».. 
geiiciul  principle  being  tnat  « iiti  , 

I  eon»uL,ut..l  by  delive.-y  to  ">o  P-'  -^;^  ,  P'^  ;.,  ,„b. 
p.»es  from  the  vendor  "■»»  ^^^f'^',,  ■;;„..  thml  ,,».>• 
scqliently  deal  «ith  then,  and  give  a  g»d  t't  ^  ^^ 

who,  in  goo<l  faith,  ei.  lier  "'l^"'"'-  '  "^iUenaUedl^delmr,. 
the  good«  or  by  bnying  .bom  outr.gh  ,  ''-^  -"  ,^  ,„ 

And  thia  deUvery,  though  ""-'"^.'"'Xt  ,"d  "o,  .c»l 

the  goods,  may  in  "''^^  '"^^hety V  t '  "^'""^ '"'" 
Thus,  delivery  to  a  purchaser  ot '" J^^y  "  „j  „,„       j,  ,„, 

the  goods  are  rtored  may  bo  »>"''"';^  ',lpc.d  L  ».-' 

-"«•  ••'^1"--  ^;h:'::ya;Zv':f~'r.-r"b.o»< 

by  sea,  as  'l"""^'^,!;  ..«,„.  ;,,  ..cpiconted  by  .  docu,.~.^ 
physical  transfer  01  '""  J'  'j^„„,„i,  „,d  u  bill  of  I.Ju.g,  ^d 
gencrallv  drawn  in  sots  of  thru  ,  donoroin 

"-^:^5Ss--ss: 

kiiiulWin^.  i„usfer  of  property  m  goods  by  mo  ^^^  ^^^   ^^_^ 

which  is  praetbally  a  r.M.e,pt  for  tb,   goods  „ 
„wuor  to  a  shipper,  is  as  foUows.  ^^  |^j^„^ 

During  the  period  ot  transit  and  NO.Mifc^ 


Natiiniof 


gEsafc^^' . : 


BiiL8  OF  Lading. 

ihebill  of  lading  oZTt''..      """  ^■'•"r''"'"'  ""d  Hdiv.,,  „f 

Property  i„  .'0^!'';  l\"v'i  ':t,'''"'"'^-  "^  '''"  '-«"• 
of  tho  bill  of  ladini,   „.|,„  I'iiJuiscmMil  and  dclivoiy 

.Hat  .ho  p4o;.  "i:d'x:  ,ir .? ::,";""°",  -'  "■»  "-"^^ 

.U„c«  the  property  wodd  pa*,  by  ..uddV''  Tr'"™'"- 
Mid  for  the  purDOK!  of  ,,..  d'^livwy  of  rl,,.  goods: 

™n.pieti„gth'o;r„f,hr;"dir  o'^r'''' '" "^'^ '-" 

bm  of  lading,  ..util  Jp lete  'rjr  .  „f  r""'r  'l'"""*'  "'" 
on  .here  to  some  one  rightfullv  c  1"  n  H  *''' ''""  ''"■"  """''•' 
...symbol,  and  oarri'  S  „  riv  m',',  In'  '"""'7.'"  *■"■"■ 
goods,  but   al«o  all   n>ht«  ore«™     b,  ""'■''•'"'' °' ""■ 

;«.«e„  the  sh.pper  a,!,  ^^i;!.-  z'"  ,;r:'L:^„i-r"^ 

Iho  hands  of  a  rightful  «■■■„,      •    ■  ''"''»  "''.v  "Inch,  nj 

»d  have  no  effieaey  whatever   l^HT        '^"f""''''  "'"'f^f-J 
for  the  purpose  of  deoe"  ^'■■''  ""'  ''■''"''"l™tlv  used 

.'  «ro.     ScmetiLs  one  of  th/  s      L  Trr/'T'^"'  """'  '"  "" 
«er,  the  ethers  being  transf™:^'   f'^^t    L    I'"'''"" 
Jomehmes  the  whole  of  ,he  set  ai^  ha^d^   1!°       ■    "'"''P"' 
the  merchant,  the  ship„«ster  «:taining  a^p"/™    '"'""^"•-  ^" 

This  practice  of  drawing  bills  of  ladin„  in  ,      i-  ' 
.'.ho  present  day,  and  unler  th    aL«^'' f  J,  "P'^'^'  '^^  '- 
cation  between  one  oar.  nf  ,1,  ,       conditions  of  oommun  - 

tta  it  was  w  lerori^lallv  •  m^J    ^"  K  """"'"•  '^^'  ^■»'"»"'' 

Ji.ti.ot  uses  in  the  early  staU'r^"""^'  '""'  "  """""'y  ''«d  il« 

,  « it  ."nives,  it  i    probab  v^at  H       '""*'  "'"' ''  ^'"'  ^'"■">™- 

I-— „t^rt:^t:::;^rrr^^^^^^ 
'■£:rxrrtz::r  *»  °"™™« """  "^ 

4'  Plsn,  .  that  the  whl  ^  Z„  H  I"'  "  disadvantage  of 
«».o  hands.     The  possibili.7„r-,  '"!"""  '''''■''■"  "'  f"-' 

J«™«1  not  for  the^ml^f  /'*;"'""■'""•"  '»  "■••■"tionaliy 
*'«  Joal  ng      T  e  Z2i1  '  '"'  ""  ""  "™*™''''"  °f 

---ri,n:e:E::r.:r,;il:-:[:- 
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End'  Tsflmwit 
of  btii  V) 
ladiiiif  coiidi- 


The  Law  of  Sniri-i  diNTRicis. 

whde  the  commBr.ial  world  i-  apparcotlj-  «li.tiod  to  .un  ,b. 
TiBk  0  his  contingency  for  .l>o  sake  of  the  co.np.nsau„g  ad  a„- 
ul  and  convonienc.-.  uhich  merchants,  nghtly  or  ^rongljs  l.avo 
T^iU  pr.«nt  ,i.ne„  believed  .o  be  afforded  by  the  .ysto.a  of 
triplicate  or  quadruplicate  parts. 

The  shipper  or  his  vcnd.«.  u,ay  pref.T  to  retain  one  of  t  . 
origbal"  for  their  own  protection  against  loss,  or  .n  order  ,o 
S  "it  to  their  correspondent,  or  agent.  In  such  eas.«  ,  ,v 
arTft.  habit  of  tr™ti„g  the  ren.ainder  of  the  set  aa  the  .^Uve 
d^lents  and  as  sufficient  for  aU  purpose  of  negot.attng  ,h. 

^"u'should,  however,  be  reu,ark<.d  that  endorse.n.ent  of  .  hi\ 
K^t^,ofingb;.ln.co,,s.nce^.n^ 

■*""'•  to  negotTate  an  u„endorse<l  b.U  of  lading  or  to  eH»t  a  loan  en  I 

to  negotiai  ^^^  ^^^^^^^^  ^j  endo.-»email 

«hr^b«;Trdtalu;.';o  constructive  noti..  0,  son.e  out^t^d- 
•::  nterest  in  the  goods  represented  by  the  b,U  suft-ce,,,  o  pW. 
anv  D  rsons  proposing  to  make  advances  upon  the  sc.=ur.tj  ot  (l„ 
bm  uZ  inquiry,  and  upon  their  failure  to  take  proper  ,n« 
to  a^CinL  Lts  and'obtain  a  dear  title  to  the  bdl  .nd  gcA 
any  pMgc  of  the  bUl  must  be  assun,ed  to  be  made  »ubj«t  to  ,1 
any  Pl^^B^  "  ^    consignee  or  of  any  other  persons  Icg.u- 

the  prior  rights  of  the  consigi  ,     ,     ^^-^^  „(  „„- 

mately  claiming  under  him  a) .    or  »  'ho^  J    ^^  ^^^^^ 

Alike  in  threat  Britain  and  in  the  Dominion  ottanad.^...- 

law,  and,  therefore,  ought  not  to  be  left  to  a  jury 
already  settled  by  judicial  determination    (6). 

laiB.     l.'inl     Mamfol'l   " 


looii    WXVl.  S.  f.  u.  m. 


■I    Burr 


Bills  op  Lading. 
The  Bills  of  Lading  Act  (hb). 


.')ia 


2.  Every  con^ignoo  of  goml,  „»„«,!  i„  „  bill  of  ladiniz    and  su.,„„„ 
m^y  endoi^  of  a  bill  of  Udi,,,  to  who,,,  ,ho  ,.o^.-nyL  th    '^^^^'^■ 
g^«  Iherem  mentioned  p,«ses  upon  or  .,,   ,■„  J,  ^f  ,,^,,  ,„,  .  ^:^, 
.ignmenl  or  ondo™e„«»,t,  shoU  l,av,.  u„d  bo  vo»t,.d  wiM,  all  .ucl, 
nghts  of  aeon   and  b,.  ™b.i,.,  ,„  ..„  ..ol,  righu  and  liabil  ,"^ 

of  lading  had  been  inado  witli  hiu,*.lf 

[Any  person  ,vho  .nakos  an  advumv  < ,i||  of  i^^ing  not 

»<lor.«l  by  the  consignee  i,  hold  to  hu^..  notice  of  any^  t 
.«ad,„g  ,nter.»t  on  the  good,  and  ,o  b,.  plae^d  on  i.„,„irv(" 
Moreover,  where  shippers  delivor^^l  good»   ,o  a  eons.g, «,   v  th: 
out  producing  the  bill  of  lading  thereto,,  „„d  the  lalter  snbso- 

,-ly  i^deaway  wi,h  ,he  goods,  the,  we,,.  l,eld  I e  foi  th    r 

>.luo,  although  they  were  „nawa,.„  ,ha,  the  eon,,ignoe  w„,  not  1" 

r^r^:;r«'r"'"" '■'^"-"•■"'"^->-— 

'■(a'''"an'v"riil,t''f  f'"  ™"*"'""'  ^'°"  ''•'^'"^'^''  "^  "«■«'-       •■"—•■■ 
(a;  anv  right  oi  stoppage  w  Irmxitu  (ey  or  "fortaii, 

(b)  any  right  of  an  unpaid  vendor  under  the  Civil  Code  Cht*;- 


«4-«ti. 


of  Lower  Cunada;  oi 
(cj  any  right  to  elain,  freight  aga„.»t  the  original  shipper  or 

owner;  or  "^ 

(<i)  any  liability  of  the  eonsigne,.  or  endorsee  hv  r,.aso„  or 
.u  eonsequenee  of  his  l>eing  »ueh  eonsignee  or  endorsee 
or  of  his  n.,.,pt  of  the  good,  by  r..ason  or  in  eonse- 
.,uenc<-  of  such  eonsign„,ent  or  endorsement . 
4.  Kvery  bill  of  lading  ,„  the  hands  ol  a  eonsigne  or  endorse,  y  -, 
orvdaanh.  consideration,  i.ep,.es..,.,ingg„„d,  ,„  h!ve  b.,.,,    .Ipp:^^  Ktat 
.0  board  a  vessel  or  tram,  shall  be  conclusive  evidence  of  such 
*.pm™t  as  against  tl„.  nm^ter  or  other  p,,™„  signing^he^aTc 
|»w,d„ta„di„g  that  such  goods,  or  sou.  p.,  thorell      ajnot 
!■"'•  been  so  shippt,!,  „„los,  such  holder  of  ,he  bill  of  „  i;,      , 
,   «"al  „ot,o..  at  the  ,i:„e  of  rc«ivi„.  the  .„,     ,ha    il  .      ^^^"? 
.«t.n  fa.  been  Wen  on  board,  or^u^W  ^h'bn    o     "X'^^ 
•^.pulation  to  the  contrary  (/):   Provided  that  the  master^ 


liKXi,   o.    118     (5a 


I  „(»»)  B.  s. 
I  >«■  c.  30). 

MkI..  »1.     """'""5).<a-«.  DiK., 
""-WiMrt  of  froisht  ,m„u„„ 


to  «  ..roiistul  coiurrsio,,,  ,^  WilMm 

xxxm.  s.  c.  B.  S.        '  ""• 

f/)  A    rfiippcr    who  ac'cpti  a  bill 
"T   W,n„  ,.„,,„„(   „  .,,,11     ,„^        , 
rami    or    „u.,.| ,  ,      ,»,,/,„„,    ^ 

"■"  molt  doc  not  nocarily  l„llo» 


i        ' 
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other  perMD  w  signing,  may  elonenUc  l.iium-l£  in  n-spccl  of  ^u,  I, 
nii,roprf).ent»tion  by  showing  that  it  was  caused  without  »i,. 
default  on  his  part,  and  wholly  by  tho  fault  of  the  shipper  i.r  ol 
the  holder,  or  of  some  person  under  whom  the  holder  claim- 

[Moreover,  where  the  terms  contained  in  the  bill  of  lading  mi 
the  custom  of  the  port  to  which  the  goods  arc  >»n8igned  tn 
antagonistic,  the  terms  contained  in  the  hiU  of  lading  must  pr,- 
vaU  (a);  and  where  there  is  diversity  of  standard  at  the  ler«wi». 
a  quo  and  the  terminus  ad  quern  between  the  weight  and  capacu; 
of  a  measure  bearing  a  common  appcUation  at  both  plM'e,,  ili, 
capacity  of  the  speciHed  meatuie  at  the  place  where  Iho  .onlrart 
is  made  must  determine  the  question  of  freight  (A).] 

Provincial  Bills  or  Lading  Acts. 
in  addition    to   the  above-oitod    Dominion    .Vet  (i  ,  iiililiiW 
"  \n  Act  respecting  BiUs  of  Lading,"  the  foUowing  slatutcw  del- 
iug  with  the  like  8ubJL>ot  have  been  enactiHi  by  the  Legislatiiiv. 
of  certain  provinces  of  the  Dominion,  viz.:  — 
A'oi-o  Scofia:  Revised  Statute,  1900,  c.  148. 
Ontario :  The  Mercantile  Law  Amendment  Act,  1910  ;10  Kd» 
VII.  0.63). 

Prince  Edward  Island:  23  Vict.  c.  ii.  intituled  "  A.i  .Ui  i» 
amend  the  Laws  relating  to  Bills  of  Lading."  Thi»  ,lalut|-  i- 
identical  in  terms  with  the  Imperial  Act  (18  &  19  Vict.  c.  Ill 
Quebec:  CivU  Code,  arts.  2407-2460,  supplemented  by  „ri» 
7457-7464,  which  latter  are  set  out  in  Hevisod  Statutes  of  Q»cbc< 
1909. 

The  general  trend  of  this  local  legislation  is,  wilhii,  Ik' 
boundaries  of  the  jurisdiction  in  which  it  is  operative,  lo  .mp*' 
restrictions  similar  to  those  contained  in  the  Dominion  Act  apon 
the  otherwise  apparenUy  unlimited  capacity  of  a  euramoii  ...rr«i 
of  goods  bv  land  or  water  to  contract  himself,  by  special  ag.n- 
ment  with  the  consignor  of  the  goods,  out  of  his  c,.n„..oii  l.« 
liability  for  any  loss  or  damage  thereto  which  may  be  m:mm'>' 
during  the  transit  by  reason  of  the  gross  neghfennce  or  fraud  .1 
his  servants  (It) . 


where  the  diKuraunt  i»  not  giv™  iii 
the  usqaI  course  of  hupinefin  (^i"'/' 
Jfp*'  Traimport'itioii  Co.  v.  Mrlieiizif 
ilSSil).  XXV.  S.  0.  R.  38). 

(')  >»,™...  V.  irm  (iirno),  XXX. 
S.  t.  B.  «S. 

(/,)  See  Matad!/  t.  Je}ihn»   l>teti>ti- 


,1,,,,  (•».  <10(W),  18  0    I"  "■  '*'   " 
0.  W.  B.  439. 

(,)  R.  S.  C,  l«Oli.  «.  118. 

(t)  See  i'«rf»..V"'-'»  »■"'?-';'„ 

/;„,;.  f».  (1S63),  \nM.  1-  f • '"'J 
5-r»»t  *.««•«»  (18").  "■■'  * 
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86.1— fl71. 
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surance policy  324 
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-iipnncp 324 
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Thk  ^^neral  law  of  iiisuraQL-e  throughout  the  Dominion  of 
Canada  is  c-odified  by  the  Insiu-aiKV  Act,  1910  («).  Soct.  2  of 
the  statute,  inter  utia,  seta  out  the  various  fornus  of  ineuraiicx'  to 
wliich  the  Act  applies  (6);   th(«o  are:- 

■a    FirP.   imurance,  which    lerin   8igniii,.^    thr   lisks   covor.il  Firo 
bv  a  policy  of  insumuce  on  any  property  (witliin  Canada;  isBUtnl  '"'"""w- 
i)v  any  company  licensed   under  the  provisions  of  the  Act   to 
iransaet  the  business  of  fire  insurance (c.;  and 

:b;  Li^r  iv^^vrance,  by  which  term  is  signitiwl  any  policy  or  Life 
mimty  contract  issued  by  any  compauy  licensed  under  the  pro-  '"""«•'"• 
visions  of  tl"  Act  to  tmnsa«t  Ihe  business  of  life  insurance  in 

<")  9  k  lOEdw.  Vil.  c.  32. 
iZJlTt\u.^ri  "    *^'""«'«  ^y  "^ny  company  uothori..^  to  canv  on  within 
irMMctuii-  h^^^^l:      .     '^^^"  companies  incorporatod  under  Prwvin.ial  Act*. 

li"l».l  for  fra^rna  C^/  -^i  societies  ..r  a.s«,K-iations  of  porwna  estab- 
purpow«  ;/?».„  ;"!'«* "'^'J'  'ndustrial  or  religious  purposes,  among  which 
mS  4e^  T.S,T:  th«  'a^sc^ament  8y.,!^m  "  /nl/of  the  liJ  of  tho 
in-uran(v  nnThJ.  .""'"""<''?:    f«>  *<>  any  aaaociation   for  the  purpose  of  life 

;j;2i.H..n  e^mpte/:"^.  ;^r^^.^;  =1^  n..r;U;;"4zrS 


'    ■^'*  •''•^*     "«  «re  policy  , hall  be 


isaued    fur    nr   extend   over   a    im 
period  than  three  years." 
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AMidflnt 


Aiitomohile 
iiiHiiruiiGO. 


ioaimnor. 


BurgUrr 
iiuiuancc. 


Exploaon 
ituuTftDOe. 


Ouamntw 
inmumnce. 


[nrluatrial 
inaamnct'. 


The  Law  op  Simple  ContbaiT"- 

Canada  (in  favour  of  any  person  or  pc,r«,n»  r»idenl  in  C.n.d:. 
at  tho  time  when  such  policy  waaiMuod). 

Beside  the  above-n...ntio..<Hl  forn.s  of  m.uranc^.  iW.,  a. 
various  subsidiary  risks  covorod  by  insurance,  n.  companu, 
;,.iany  «.ablish.Kl  for  «..h  ela^s.,  of  bus.uess  to  wh,.!,  tl,, 
provisions  of  the  Act  also  apply;  ll.™o  arc  "  foUows- 

m  Arddad  imuram-r.  »hieb  ...cans  in»uram».  agai.iM  l.ud.K 
injury  and  death  by  accident,  including  ta  or  dun.age  Iro.n  a,,. 
dent  or  injury  suffered  by  an  c.ployc  or  other  person  for  «h,r., 
the  person  insured  is  Uable,  and  the  in«.ranc<.  of  p-r-nal  pro- 
rerty,  other  than  plate  or  other  glass,  aga.nst  acy.denlal  damap. 
or  loi  by  reason  of  any  cause  except  lire  or  penis  of  nav.gafo,, 
(2)  AutomohUe  imurance.  «hicb  means  insurance  against  hod.lv 
injury  or  death  to  its  driver,  including  insurance  agan.st  lo»  o, 
damage  from  accident  to  .,r  n.jnry  suffered  by  an  •■.uploy.  or 
oh"r  person  caused  by  an  automobile  for  »h.ch  the  owr  „ 
iLble,  and  insurance  against  lo«  or  dantage  to  property  lr,„a  an 
^idcnt  caused  bv  an  automobile,  except  by  hre  and  ,a™™,v> 
:;^rns"  loss  or  danutge  ,„  an  au.on,obile  by  acc.den,,  barglary 
or  theft. 

C3)  Bond  insurance,  which  means  guaranteeing  the  validity  and 
legal  ty  of  bonds  issued  by  any  province  of  Canada,  or  by  ^  ^'  - 
ountv;  town,  village,  «hool  district,  mun.c.pal.tv,  or  other  n  I 
di^sio;  of  any  such  province,  or  by  any  prtvate  or  pabhc  m- 
poration. 

(4)  Burglary  imurmce,  which  means  insurance  aga.nst !»-.. 
damage  by  burglary,  theft  or  housebreaking. 

(5)  Exptosion  imuran,:e,  which  means  insurance  agam»|  d:  nr 
.„  property  of  any  kind  cau».4  by  the  explos.on  of  natural  en,UK. 

"^(6)  Guarantee  imurance,  which  means  the  ^«^,^ 
fidelity  of  persons  in  positions  of  trust,  pnbhc  or  pr.^aU,  s  « 
teeVnga..d  becoming  -ceunty  for  the  due  performance  of  acj  » 
trlct  or  agreement  or  of  the  duties  of  any  offtee,  and  ,.x«u.^ 
bonds  in  legal  actions  and  proceedings. 

(7)  M,u,lrial  insu„m,e.  which  means  life  i"»"™"'-'  '' Jj;" 
„iums  for  which  arc  payable  at  shorter  -'^vals  tbaii  ,u 
L  iniustrud  volicie..  which  term  »'8-  f. i;"  «'^;  .^^  J 
surance  whereon  the  premium,  are  so  l-J-WC-  *  '  ^ 
is  not  applicable  to  lite  insurance  undertaken  by  oomp 
'LZ^  :Lr  sect,  lia  of  .l.i«  Act,  which  '^^^^^ 
alia,    that    no   company,   .ither   tlian    He-    parucula. 


OoNTmrrs  op  iNinmANrF: 

.l,or..i„  .pocilied,  .hall  b.  lioe„«Hl  or  regi8,.,.vj  U.  cnrry  on  within 
Canada  any  buMuo,.  of  life,  insurance,  anoh  lieu,,  and  rogirtra- 
t.on  being,  m  all  cu™  8av„  wIut.  .xp„.„ly  exo.|,t,.d.  condition, 
prreedent  to  the  eommonccmuut  of  buNincss). 

(8)  Inland  marine  m.nnmcf.  which  means  in,..-..c  in»urance  in 
wpoct  to  8ubj™t»  of  insurance  at  ri.k  u|,on  the  water,  of  (:',„„„|a 
ibovc  the  harbour  of  Montreal. 

(!))  Ivtand  lr,m>port„Wm  immiiir-^,  which  mean,  insuianee 
.gamrt  lo,a  or  dau.agc  to  good,,  ware,,  .nerehandi,,-  or  property 
of  any  kind,  including  nwller  transmitted  bv  nnnl  i„  tran.il  other- 
..>e  than  by  walei-  from  place  to  jdaec  in  Canada. 

(10)  Plate  f/lats  iimmuur.  which  means  insnrar i-ainsi  the 

tn^akugc  of  plate  or  other  glusa,  either  local  or  in  Iranmt. 

{IDSM-nem  imurm,;..  which  , ■„,  insniance  against  lo„ 

through  illness  „ot  ending  m  death,  or  disability  not  arising  from 
MMidcnt  or  old  age. 

(12)  Sprinkler  leakage  inxmaner.  which  nuv.n,  the  insnrin"  of 
.»y  goods  or  preniis™  against  loss  or  damag,.  hy  water  caused  by 
tc  breakage  or  leakage  of  ,pri„kh.rs,  pumps,  water-pipes,  or 
plumbing  and  its  Hxtui-os, 

(13)  Steani  boiler  inmnmce,  w  hidi  means  insurance  upon  steam 
boilers  and  pipes,  engines  and  maehiiury  connected  therewith  or 
op™t«l  Iherehy,  against  explosion,  rupture  and  ae,-ident  and 
.g.m,t  personal  injury  or  loss  of  life,  and  against  destruction  of 
ot damage  to  property  resulting  therefrom. 

Under  the  provisions  of  the  Act  no  one  insurance  company  may 
™gagc  indiscriminately  in  all  ela,,..,  of  lysines,,  although  a 
l»„8o  may  be  grantcnl  to  an  insurance  eompanv  to  earrv  on  husi- 
"888  in  certain  combined  elasseo;  these  ape  as  follows:- 

(a)  Fire  insurance,  explosion  insurance,  cyclone  or  lornado 
uMiirance,  and  inland  transportation  insurance    or 

(b)  Fire  insurance,  cyclone  or  tornado  insurance,  sprinkler 
«kagc  insurance  (,„  coniicvlion  only  with  Hre  contracts  made  bv 
11' company ;,  weather  iiisuraiioo  uiid  hail  insurance-  or 

,Z:  f'*"'™.'  "'.«"™'«^'^  »"^^tness  insurance,  plate  glass  insur- 
«,  steam  boiler  insurance  and  hail  insurance-  or 

id:  Guarantee  insurance,  bond  insuram-e,  credit  insurance  and 
uurgJar'  mauranoo. 

now"  °",f,  "'""''""";'">'*  «*  '■'"--  ""■  also  permissible,  but 
te  sc  wil   be  granted  to  a  cmpany  to  ..ri-y  on  the  business 

«"  ssvmg  only  accident  or  sickness. 
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uuuilitiiiii 
l)iiMiDt-«'i. 


('iDidilinni* 
to  K*^"' 

Chittv, 

d65-tiUC, 


Prim  fir  1' 
obJMt  of 

li'i^iiliaiou 


Thb  Law  of  Stmhf,  Contracts. 

The  ln.un.n«.  Art  {urlhcr  fuact.,  «.  u  conUitio..  pr.«*„l  ,. 
.„y  in.ur.n.c.  company  ™.un,cnni,.g  lu«m..»»  "■•  .-.""*'  P"''"- 
ovolg  a,>v  ot  .ho  above  .pcill..!  ri,k»,  Iha.  .t  .haU  b.  W»..l 
.rnualMd-   bv  thu  Mi..i.t..r  of  Financ..  to  carry  on    h.  p.,- 

But  no  lic^.  will  be  gran.,Hl  .o  a  co.upany  to  carry  on  ,ho  bu,,- 
„Zot  life  insurance  in  combination  with  any  other  bm.uh  .r 
insurance,  except  accident  or  Hcknii»((W1- 

sr.  12,  13,  14  and  15  of  the  atatute  provide  tha  -ven 
company  carrying  on  the  busine*.  of  life  imurance  a,ul  .vm 
Z™ny  carrying  on  the  buain<«  of  fire  inwcmc^  ,ha  1,  b.- 
Z  the  i«ue  of  such  license,  deposit  with  the  M.n>ster  ot  I 
F^neo  suu,s  of  850.000  and  8100,000  respectively  u>  ,.^ur,t>* 
(,„  be  estimated  at  their  niarket  value  not  exceeding  pur  o  or 
guaranteed  bv  the  Don.inion  of  Canada,  or  n,  seeun  ...  e  » 
rarantecd  bv  any  province  of  Canada,  or  m  »c.cur,t,.,  ot  „ 
fua  anleed  hv  the  United  Kingdon,  or  any  Brmsh  eol„„,v;  or  .1 
suTcompany  is  incorporated  in  any  forcgn  country,  „.  .,„„,.,, 
„t  or  guaranteed  by  the  govcrnnrent  of  such  country. 

The  only  exception  to  the  above-staled  requrremcnt  ot  ,  ,.p». 
is  in  the  case  of  a  company  i„con>ora,«i  else^her,.  than  u, (  .»d.    . 
^ho.  stock  is  at  a  premium  of  twenty  per  en. .,  and  M.  k™? 
ten  successfully  «tabUshed  for  at  least  tive  years,  ha.,  a  pa.d-,, 
casual  of  at  least  8300,000  if  authorised,  among  o.l.er  .l,.^ 
of'bu sincss.  to  transact  the  business  of  fi.v  ■usurana.,  and  of 
Lt  $100,M0  if  not  so  authorised,  and  in  ertbcr  can,.  al«   * 
ir'  and  above  aU  liabilities  .  .   .  a  r«t  or  surplus  fund  ol .,  ; 
least  twenty  per  cent,  of  such  paid-up  capita^  (e  ■ 

As le  initial  objr-ct  ■■    insurance  legislat.on  tbrou«h«.  ik 
Domin    n  is  the  proLotion  ot  the  assured,  the  Act,  n>  f.mh™.. 
ofThis  policy,  also  provides  (/)  for  an  annual  statcuc.  of  * 
■  mj  ny-s  a«ounU  made  up  to  the  3.st  of  n-"'  ;;;  j  { 

ve"    and  in  the  case  of  life  insurance  compau.es  whotlur  im 
,      ■■„.  („\   for  a  half-yearly  statement  ot  securities,  nl 
Tl^e  °n  fi«.  Kars   »:     ™ul.tiou  ot  all  th..  lite  polici«  ,.^  j 
alsooneeinhM  J<^^»r»  enacts  (i)  th.l  iu  *' 

^;,:^':frC^^^an^l:t.  company  b«ou,i„„„»«. 

.!f     its  continuance  in  business,  the  Governor  „,  C.ri  I 
ir-tn"or  rel  the  license  of  .uch  eompanv,  and  .Ke,™,. 


(J)  The  liocn«s  expires  on  the  Slut 
of  March  in  each  year. 

JeflfThe  company  l..'-*!""^'- 
li.hed  for  a  le..<cr  period  than  «ve 
y""™,  it   mu-t  have  been  eucceaaful 


111   ita  hUTfineaa,  and  h^v- 
,.«|,iUil  of  at  loa>t  S.MI.™' 

(  A  Se<-I.  30. 

1,1,)  S«!t.  31- 

(A)  Sect.  42. 

^i)  Sect.  41. 


CONTHACT*  OF   In«II»A.VC«. 

Midi  coMi|mi,.v  «liulJ,  during  «udi  »u»i>wi»iu «ii„-4,lltttioii,  bf 

liiJil  lo  l)u  unlicciisMl  mid  unuutlioiiwHl  lu  do  (uillii-r  bu«inMiii.  ' 
It  is  further  fnuct«l  by  sect.  !l.j  of  tin.  Insiiraiiw  Aol,  1910, 
in  the  cant!  of  lifu  poIicieH,  tbat:  - 

On  and  after  tlic  lirst   duy  of  Junmuv,  Mill,  no  |iolicy  of 

lifi>  iniuraiicf  siiall    U-  dolivivd    in  Caiuidn    bv  uiiv  fonipanv 

licpnsHl  under  this  Act  until  a  copy  of  ihe  foiiu  luis  bivn  niailpil 

by  prepaid  registered  letter  to  Hie  Supeiinieiideiil  (of  Insurance), 

uid  unless  it  contains  in  subslan.  ,■  ihe  following  provisions:- 

(a;  That  the  insured  is  entitled  lo  a  grace  of  thirty  days  within 

which  the  payment  of  any  pieiiiiuiii.  olh.r  llian  that  of 

llic  lust  yciir.  may  lie  made.  i.ubj.it  nl  (he  opilon  of 

the  company  to  an    iiileresi    eluiig,.  nol    in  excess  of 

six  per  cent,   per  annum  for  the  numher  of  days  of 

grace  elapsing  before  payment  of  the  premium,  during 

which  period  of  grace  the  policy  sholl  continue  in  full 

force;  but  in  the  event  of  the  policy  becoming  a  claim 

during  the  said  period  of  grace,  and  before  the  overdue 

premium  or  the  deferred  premiums,  if  any,  of  the  current 

policy  year  are  paid,  the  amount  of  such  premiums  with 

interest  on  any  overdue  premium  may  in  settlement  of 

the  claim  bo  deductod  from  the  sum  insured. 

(b)  That  the  insured  may,  without  the  consent  of  the  company, 

engage  iu  the  active  service  of  the  militia  of  Canada, 

notice  thereof,  however,  lo  be  given  by  or  on  behalf  of 

the  insured  to  the  company  within  ninety  days  after  the 

date  of  his  so  engaging  in  such  service,  and  such  extra 

premium  to  be  paid   during  the  continuance  of   such 

service  as  the  company  shall    Hx  in  pursuant*  of  the 

terms  of  the  policy. 

(c'  That,  subject  to  the  provision  of  paragraph  (e)  (infra)  of 
this  sub-scclion,  the  policy  shall  be  incontestable  after 
not  later  than  two  years  from  its  date,  except  for  fraud, 
non-payment  of  premiums,  or  for  violation  of  the  con- 
dition of  the  policy  relating  to  engaging  in  militarj- 
service  (other  than  such  as  mentioned  in  ihc  next  pre- 
ceding paragraph)  or  naval  service  in  time  of  war  without 
the  consent  in  writing  of  a  duly  authorised  officer  of 
the  company. 

(J)  That  the  policy  and  endorsement  thereon  shall  constitute 
the  entire  contract  betwe<.ii  the  parties,  and  that  all 
statements  made  by  the  ijisured  shall,  in  the  absence  of 


IIIB 


ClaiiHHt  to  li ' 


|>i)li('iiM. 


Ddj"  "*  (fHi** 
fcir  lutytut'iil 
III  pi  '•ittiiiiiH. 
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Age  inawu- 
iitMy  rtfttM. 


8nrr.iiil.r 
viilmw 


lUtenf 
ftniiiinl 

ftmoant  of 
loan  tii  be 
Ifrnntcd  by 
company  iin 
neciirity  of 
poliry. 


ralili'  c>( 
Miiinmilfr  and 
loan  valuta. 


TaUeot 

hitit«lment«. 


Pwiviflo  for 
nuewal 
■,<  policy. 


Till!  liAW  OF  SlMPI.F  OoSTII*CT«. 

fraud  be  a«n.«l  reprowntai ion.  m.d  not  »ar™..li...(,  , 
and  that  no  .u-l,  ,.a...nu.ni  -Imll  I-  ..«-.l  "■  ■! 'f'™;  '" 

u  clain,  «uJr,    th.-  lH.liov  ""l.«  't    ,.  ™.ta„,od   

writ!,..,  anpl>.atio„  and  a  ™py  of  -u.h  appl.o..,«n  or 

,uch  part.  .I1.TC0I  as  an-  .nat.rial  to  Ih.  contract,  M    I 

hn  .ndor,.d  upon  or  attaHunl  to  tl.e  pol-y  wh«,  ,...„«) 

(.0  That  if  tl.<.  ag,.  of  (ho  in.unHi  ha.  b.vM  and,.r..«..J,  U. 

amount  pavabl.'  under  th.  poluy  .hall  b.-  .uch  a,  tl,,. 

pr,.„>iun,  «-ouhl  hnv,.  pur,l,a«.d  al  the  corroet  ««■'. 

(f ,  The  opt,un»  m  to  surrender  valu«.  or  paid-up  h,.u™m,... 

^  '        or  extended  insuran.v,  10  »hi..h  the  pol.ev-holder  „  «■ 

titliHl  in  th..  event  of  default  in  a  premium  puvn,e..t 

after  three  full  annual  pr..u,iu.n»  have  been  pa.d 

(k1  That  after  three  full  an,nn,l  payn,ent«.  or  -heir  e,,uiv:,l™t 

half-vearlv  .u-  .,uarl,.rly  pre.niun,.,  have  been  ;,;„J  on 

a  policy  ihe  eo.upany  »ball   l.«n  on  the  «.le  mun;v 

thereof,  at  a  rale  of  inlen.l  not  exeiHKiinsKVe,.  |«r™t 

p..r  annum,  a  .un,  not  e,«,xliuff  uinety-Hv,.  |K.r  ™i 

Tf  the  »urren.le.  value  of  »ueh  policy,  le»»  anv  mdeb  .;.!■ 

„P,,  ,0  ,he  eo,n,,any    in   re»p,-t    then'of;    .ueh    policy 

being  Hr»t  deposited  will,  and  a-i«ignM  lo  lie-  ■  "".punj 

bv  an  assignnn-nl  exeoulwl  by  all  proper  p.irl,.>  ,  . 

Provided,  howev.,r,  that  .uch  loan  n.ay,  at  llie  opl,o„ 

of  the  con,pany,  be  defcrrcl  for  a  period  not  ex,,«l,,.s 

throe  month,  fron,  the  lime  the  pohcy-hoMer  »ppli- 

therefor. 

(h)  A  table  showing  in  Kgure«  .he  snr„.nder  and  1™„  «!»,, 

^  .,nd  the  option,  available  under  the  pohev  ™el>   ..r 

npon  default   in  premium  payment.,  unfl  .he  end  m 

the  twentieth  year  at  lea.!  of  th.'  ,>oliey.  beg,n,nns.idi 

the  year  in  which  .uch  value,  and  option,  firs.  !»"'. 

available;  the  surrender  and  loa..  vaU.™  niiv  !»■  show. 

on  the  basis  of  $1,000  of  in.urance.  and  the  loan  v.l".~ 

may  be  shown  as  a  percentage  of  the  surrender  v«l« 

(i^  In  case  the  proceeds  of  a  policy  are  payable  in  in.uln,* 

^  '         or  a.  an  annuity,  a  table  showing  .he  amount,  ot . I    | 

instalment  and  annuity  payments.  j 

(,1  A  provision  that  the  holder  of  the  policy  shall  be  o.„W 

^''        I  have  the  policy  rein.ta..xl  a.  any    ."^'f »  ;' 

years  from  date  of  lapse,  unless  .he  cash  valu.  bas  ^h. 

,,■)  A.  to  the  diB.r.nce  b«w»a  ..«pn«»t.Uo,»  -  and  "--".ti./ 
dfifV,  p.  ^"i- 


r'0WH,nN„,    |,„,„„,^ 


'>>«  «....,,„„>  „,„„,  ,h„     '"'  •'•'  """•'■  ■n<l,.l,.,,l„,.„  ,„ 

i«'"".i.'.i  ,.„„„„|,,  r,,„„  ,i„.  .i„',„"'Jn„',"';  '"""""•  -""• 

^,«  ;,„,.„„„  ,„,   ,  ■  ■■ ..,,,.,,.,...1  „ j„.  -:;w™.. 

■  iip|M\   i„  „,„,„„„,  ''I'll"  "I  form,  of 

I'l'tnal  insurance.  '    """■  '""   '"  l">n,  ,V,  of   i,, 


•'«I 


Tho  fell 


w  irip  di.f 


liwirmirr. 

"''  ™"*™'t  '■ommonlv  ,,,llpd  |,f„  ■ 
*'<l'TOi,i>.a,n,.,v  „,„„,.,,„„       ''    '"'"fan,-,..  ,vl,on  propnrlv  v.,       , 

*'"!"'"  p'-™ .,"  ™  r:;  ;;■  ■?'"  """■  "^  -"-'-■ "" ".'  ™'"-' - 

'*'»n<l«li..M„,n.(ii,,|j,  ,„,„„,  T'''^''"'"  '''■■■atiou  of  th,. 

fi  """unf  of  a„„„i,  V  I,  ,o  ™"  '"■'  "'  ,  ""•"'■'■"'■''■•    Tl„.  ,„>„. 

;; "  h«»-i.  ,H.ii,.i„s  of  a«s,„,„  1"'^  '";,''""""; •   nu,,  o„  „.o 

lit,;"'' "'"-'^:::x;!;/ ^^— -■•';:: 

r;.i..;ti:rrKv:,,,'f; ..-.< 

I  '■*"""■""'"<■' of  hfpi,,,,,,,,,,^,,       ^■ 


I"   4 


[fy  puni 


'Pariy 


I  'wund  to  cx-T- 
'"    1    jmlicJHj 


21 


./or  /,/, 


aw 


Chltlj.  «•  ' 


tnAurftfate 

iiitrTMit. 


c„„,r.r.  of  lif-  i-ur«..-.  '"--"■;';;"/'  ,,.„„„,  |,v  ,1„.  , ,. 

,„.,  ,h.-  Uuguag..  nt  .h.  -"■™"     ;    ;f;     . .„  .l„nl,  ,h. 

,„„„«.iv.,,  .!..■  —.'.V  ;■;-';;:,,,.,„„„,,,,  ..,.d..r..,u„i  „ 

l^h>.r..,  .l..r..(or.  ..,  ..  prnpa.al    "    »   ""  .  i;,,; ,   ,,(,. 

, 1..  ,,„i,Hi  I  he  iiunilK'i   01    ixnui'h    r 

s*£™'^i..':':---'- J - 

di„  by  "'■'■•idenl  ;m\  ,„„ji„„„  ,o  thr  validity  ul  u  pol." 

„,  i„.ur.nr,.  that  .1..  per«n  f^' ;«'*-„  ,\,„,.   .v„a  wl,,,.. ., 

„,  l..k  of  i,..umbl.  ■"«;«•••,",''';",,,„„,  ,.   relief  »i.ho.,    I 

reining  tl..  prrmium.  pa.d  ^>^'l"'  „i,ipati..n  l.v  thv 

,i„„.     Du.  wher..  in  -ho  »  -  -,' «!;'    „„^  ,Jn  .on.ti. 

company,  a  pol.cv  .-  '»"'"■""*'  "LrpuhUc  poli.v  a  Ji.linrti.. 
„„  '.nmoral   .Rr,-™....^    ''""'"'    wM  not  I  "nlnr<-d  ,o  rot™ 

iho  orcmiunis,  a»  in  bucIi  rano  u'l  ' 

r/;..blio  inur...  a.  .<..  --;;:-:;;  ,„  ,w  .a.  or  1. 

THer,.  i.    -7:;" '.:  J'^'^'n^ol.n.arily  place.  1.™.1.  i. 

insurance  that  if  an  '"''"™  ^       jj      eircumBt«nc«-,  »  p.r«i.of 

,  poaition  where,  f™;;,5';;j  ^  ,    'L,„to  .0  pla.c  1,1 «(o. 

<«<«-;V'"  r,o  W         Wv   'hen  .h..re  can  be  no  r.^overv  ta 

!-::/:t:^;t«..u..^,-tx:-.o ..„,..• 

'euI  the  above  general  l"-"'""'"  °"  '\^  "j,,  „(  „,„  ,,.arrj  » 
,i„„a,  a.,  for  i^nstance,  -  '";Xrb^    uL  voluntar.lv  ,„ - 

»ve  life  -">V°'air:  c  ':  ;       ;ormy  -ea.  or  .0  e,uloavo.,» 
in  ,1,0  reBcnc  of  a  »>»?»"'""    ,^„„,i„    ,i,ip  i.  „ot  «  n..rt    1 
«avo  the  Uvea  of  pa,«enrr»  !' '    X. Jr  a,  the  ,,ertor»n.J 
«,„„tary  exposure  >"  ~  ",  ,tf  Xoh  an  individual  o«»  ' 
an  oblication  arlsinR  out  (it  tne  "»'> 
Irh,fnianroeeof»hlohhe,Ba«n,t(o.. 


„„.    Co.    (1902).   XXXIl.  S.  (■  » 
S.  C.  R.  194.  •t  P-  S"". 


CoMTtArTH  nr  ls%vK\st:r. 


;m 


,  iinil  liniit»- 
tri  all  otiior 
il.''  liubilily 
..  ■I."  it  "-nil 


4.  1' 


„.(„- 


renewal 
■    '  I>u    ^ri'inliiBI. 


And  whnr^  ,  r  .„«,  i„  ,„  i„.u„„r,.  ,,„li.v  prnvid,,  ih.t  -.ftrr  „...,   , 

h,ml,ng  upon  ,l„.  I,„|.|,„  „r  „,„  p„|i.,  „„,  ,|,„,  |,„  ,|„.1|  „„k„  „,„  l^:- "■ 

miJ.lHrv  m„)  „nv„l  .„„  1^,,  pr„„f,  „f  „^,.  ,^1,,,  ^|  ^^j,^ 
tion  of  linir  for  artii.,,  „r  ,„ii  ,||„I1  |,,.  ol,-m',.,l 
r«p.>rt»  nftiT  l|„.  ,.,piroli..r.  uf  ,h,-  »„iil  tliic,.  v 
«(  thn  ronipari.v  un.lor  tlii.  p,Ii,.v  ,|,„||  „„,  |,; 
b.^  l.cW  llml  til,.  ,  Itml  nr  .ifli  at.  "  iin'ontcv   I.' 
pmiili.  an  niitoiniitif  lullinjf  oil  at  tlic  on'' 
ill  dcfotii-c..  nriiiiiiif  after  the  idniing    ii 
•jri'pl    mirli    ua    arc    rroorviHl    iti    lhi>    , 
proliol.lv,  nf  all  (l.'fptic,  an,ii,j.  ,„,(  o^'   ,.       ,.  ■  ,      ,  -  ;  ., 
mit>rial  utatonicnl  iimil,.  in  lli..  applir,-    ,.,  (.„■  ,  ,,.  \' 

Whcro  tlif  riwipt  for  a  renewal  pri'm.  a  i  ,,r  i,,.  „     '      ,^  i, 
wr  ti.  111.,  uwuivd  |,v  a  duly  authorised  ii-    .,        i,,     ,„ 
iipwi  th..  ii»Bilrod  payitiK  him  part  of  th..  pr  •■liini      ■■  ,  ,. 
Ilivin.?  a  not,,  for  th,.  hulamv.,  th,T,.  i.  ,.vid™,.  i  ,      ,    .    ,|„,  .„,., 
«  to  whntli,.r  or  no   (ho  prominm   «o8   in   f.,,t   p,,,,]  bv  th» 
™tird  ,,/  .     I)nt  win.ro  upon  th,.  renewal    pr-nnun,    heeotnin, 
d»,.  the  a.»ured,  without    r,.eeivin^•  a  formal    r,.,.,ipt,  Ruvn    the 
■gent  of  th,.  in.urane,.  eo.npany  a  note  therefor,  with  intere,t 
rt.oli  net,.,  „po„  tnatnrily,  »a*  not  p„i,l  i„  f„Il,  but  wa,  a,  to 

p.r  roplae,.d  by  a  .eeond  nolo  whieh  retnai I  unpai,!  at  th,.  death 

ol  lie  a.,„red,  and  the  a^ent,  with  th..  privity  of  the  as,ur..d,  at 
no  fm.,  remttttvl  the  amount  of  the  prerninm  to  the  eompany 
of  whieh  h,.  was  th,.  r..pr,«.nt«tive,  but  pai.l  i,  i„  ,„  hi,  „w„ 
Utik.ng  aecount,  it  was  held  that  the  tranaaelion,  between  the 
...ured  an<l  the  apent  did  not  eonstitnte  a  payment  of  the  pre- 
muim,  and  the  poliey  lapsed  on  default  to  meet  th..  first  not.. 
wtif-n  It  became  duo  (r) . 

Wher,.,  however,  it  i,  one  of  ,1„.  eon.lition.  of  a  poliev  of  life  n,..,l, , 
«uranee.  the  annual  prenii.uns  for  the  ren..wal  of  whieh  ar<.  „av-  """"»' 
«  I'  bv  n„talme„t»,  that  the  aa-ur.J  ,hall  he  aUow,.,l  thirtv  dav,  o'/'il"™' 

Z"t  ""T"'"'"'  "f  ""'I'  ■■'■"">■"'  •"■^""■•■"-  it  h,  1„.  unable 
"  W  then,  when  due,  the  faef  that  the  a^ured  ,li.„  alter  the 
nanun,  l„™„,e,  ,1„,.,  but  befor..  the  ,lav,  of  f-raee  have  ,.v„ir,.d 
-..ot  avoid  the  poliey,  provide,l  the  pren.itn,  be  .a-.i^  it 
r««o„al  repre.eulat.ve  within  the  day»  of  grae...  and  the  insurer 


iu  d„v. 


If)  .V«„A  .(m.r(™»  li/,  Aiimranc 
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Tni.  I.VWOvSlMI-LFCoNTRArTS. 


^f^vollltion  ot 
proceedtt  nt 
life  iH^unini-e 
polioy. 


Devoltitiiiii 

unwiirthy 
lienetioiaiT 


„.  a  aof'n...  .0  ,h..  ol»i.n  u..,l,--  iW  pulu  V.  '■  ,.,_,  .  . 

Whor..,  l.ow,.v...-,  ..onaition.  .  ndm-.-d     P  "     '       „„  ^,„„ 

-™n..u.aW..,.hpoli.>..c^-.;^  ;--:;,,„^         ,U 

i„M,r«l  thorcWy  npo„  tl>c  '''  f  '    '     „„l,,„d  „t  a  valid  o\.it„  ,u„l,r 

t:;iirrrM!r;"-"»-« --"■ -'■ 

„t  ,h..  sum  '»--^'<*<'  ■,,..„.  ,,,,i,.„w„.,.nkmnvnu,,h,-ass„n,l, 
\VluTol.yr.ob.mnta.i.n.>i,»ni  „p,,li(.„ti„„  for 

-.-;.S'3-',::;:-l.,:r;,....™ 

.I.Koascd  po«on(«,  .  ^^^^  ,,,ee„rion  to  vvM.l.  .1. 

Tlu-  proceeds  oi  a  1  lo  po  u>  ^^^  ^^  ,,^^,  ,„,„„„  „, 

;;;tSli-:>?:"  "-"■'■■■'"""' " 

BontBtivw  (.f  tho  in»urid  (r  . 

/.'«•('  Insmmir. 
..  ■         .  „f  ,1,,.  UTins  vontaii.rd  in  a  policy  oE  asM.ram- 
'c°hKivTo».      again.1  lire  that  tlu   ''PI  '^'""^      ^,  ,„  „,,,  „,k.  and  that  tlv  *.t  - 

company  at.d  a  pall  and  a  ™""  \  „.,„,h„,,    f,,„„l„l.„l  or 

not,  of  a  n,ator,al  «»'-f  »';/,„  ,„,p„„  ;„  ,.,.„1  ,o.» 
,„»uranc..  of  no  tor<o  ,n  ''^"P"  >■  "'  J    and.  in  such  ,«^.  >t 

„„,  ,„i„ropro»ontal.on  or  """-■  '     ;™t    „f  a  poli.v  «iiicl.  «' 

par--'  :'f;  ^1"?  rT  ordinal  nu^Ur---"; 
void  .1^  »"(.»  'l™-'  ■'  ^;^;t;.ol,ligationinphu-.|■.l-■>'te 
„„  ,„  ,„h».i.ut.  a  now  •-  ™  j;^,,„,f,„  ,,,,,  hv  ,.flluxio„  ot  ..' 

in^x"  ;rr;;'::o:d'rtL.,ont  a„nn„.  ..a « 


s.  O.  K.  f. 
no 


•ijtIiLiiins  ill 
licirs. 


OONTEACTS  OF  XnsuHANCK. 

ui«ouii   -i  prior  valid  conlruL't  ncxiNioni-n    fi  ,i^ 

:~rn:,:;;  "■-•■" - "■■■ ■■'■-'• 

In  cast's  of  daims  lor  n.tiiin  „r  ,        ■ 

A  condition  inilorsid  on  a  n,  'i.-v  „r  i;, 
Ihat  if  lh,Mii)nl,V-,fi,  ,    IP    '    ■   ■  "isuiancr.  to  llic  ellVct  e,.,„lui. 

a     in  of      ■''"■"""  '"'  '■••f"'-«'  '"  i"  '!'■■  I'oH..^  it  would  be  l.cld  >"'""'- 

h  a  u"L  of7h  '    '""""'"""" ' ""'"■"•"" ''  — >'^  i-y 

III.  assuit-a  01  (he  ciif-utiiHtaiui's  Ihoiviu  simn,)-  /     ... 

llic  amount  assured  ia  ca«.  of  lo»  (rt  '"mvcI 

A  condition  in  a  policy  of  insum. i|„„  „„|„,,  „,.  .,  ,         ,    ,, 

l«'S.v:.  withii,  a  certain  »p..i,i,,l  nn,„l„  r  „  »  ,•  "" 

.V,r  can  compliance  ,v,tl,  suci,  a  cn.lilioa  l„.  „a,vcd  „„1,« 
*1.  waiver  i«  clearl.,   exprcsc,!  in  .riti i,ned  I  v 

f "  ?""''  "■"'^■'■'■^  ""'■  -  II-  •■-l"u« ICC  of  I  local  a."     o'o 

an  adjuster     »cnl  for  tlic  purpose  of  inv,  ..I  i„ati„.M       I 
lual  to  waive  the  ,™diliou(c  ^  *■"  """^- 

.all  lonhwiiii   not,^  -i:X:::;"::;x  inzr  ^s- 

l«..g  fleeted  on  the  «,i,uc  property  i,  ,i,„  l.rot  „  nicrelv  bv  ll , 
.«r„l  applying  for  u  foitbcr  a^nrance  on  ,bc  sum  ,  ro trtv 
asthecondilion  docs  not  appU  until  ii„.  ,onli ,  !""l"">' 

•Wore,  ,n,„r«I  premises  were  dcstrov.J  l.y  „  "„  ,  ,  T"' 

*h..u  the  risk  was  aireptcd  b^  llie  -etonil  in.,  '^  ^" 

.^" ^urcc.  did  not  jtive no;;:-:;:l,:r;::r:;::a;r 

(J)  ii,v,;,,„rf.     /.„,„(„„     „„rf    (,•,„,„ 
r        „'  "■  ■*«''"•! "•«•'  Saving,  oiirf 

^»  i;.  ,i9„3).  xxxm.  a.  c.  b 

M;    romp.,,    .v„,,j    .,,„,.,i„„    ^.y, 

\A.\m,  s,  C.  K.  383. 

(■■1  /•;„,■,.    V.     AV,./r»„.    (1777),    2 

''«0,  2  Pouglas,  7H1, 
(■)  JV   VorWM   („K>„   f,>^   ,,„ 

"!;    ^r'fT"  ••''"'"■■J   "Js  ".   th, 
"'    III"    polino.    .•ontoimJ     in 


:m 
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Ij,""'"'""  ' 31.  xxxni.s.  r  ii: 
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t'omliti'iu- 


govern  iDi; 
„f  .,,..,I«n. 


mlere.-l  of 
inmrir. 

Chitly. 
60W,  66'.i. 


Thb  Law  op  Simple  Contracts. 

the  !«.,  It  wa«  held  by  th.  Supremo  Court  of  Canada  that  ,h.r» 
v^nT  uch  broach  o£  the  eunait.ou  a,  ,o  avoul  the  hr,t  poU^v 
It  has  also  l».en  dec-.d..!  that  a  ccuhnon  m  a  polv,,    of  he 
,„«,  ranee t.cludi„g  liab.lity  -  Cor  k...  or  dan,age  ».eurnng  uImI. 
"ri        i     ^'o-J    >"■    kept  on    the  butlding  m..ro.l      eo„n,„e. 
Lm    h  ng  >u  the  nature  of  dealing  in  «.eh  art.ele,  or  hav.ug  . 
Z    h  ui  .berefor.     Con.«luentl.v.  »ueh   a  eond.fon  d,».  uu. 
'!^  V  r.te  ea»e  ol  a  lire  cau«..l  by  a  .mall  quant.ty  of  ga.olu„  ,„ 
:'r„v  ewhieh  «a,  be.ng  useJ  for  cooking  purpose,  no  other  gaso- 
linn  beine  in  ibe  building  (e'. 
,        Bu.praren.lv,  a  variation  fron,  a  proune.al  ,.a  utory  ee„J,- 
„on  1;  a'  addition  thereto,  is  ..ot  uee.«ar>ly  prnna    ««.  n„  „-, 
™' ."reasonable,  esp-iaUy  if  sueh  var.at.on  is  .n.roduc.l  n, 
poliev  ».  a  e„.«idera..oo  for  a  redneod  prenuum(/,,. 
Th     amonn.    o£   eon>pen».t.on  reeover,ble    by  an  assnr,,!  u 
'^•case    ofbs.    bv     lire    ,.    not    no«.sarily    l.m.ted    .0      ,.   ew,. 

:;;::r;:;™:;h:::in;  tr,appa^...ly,i-wa^^••";;. 
ole  o^er  be  s.a.cd  ...  ,be  t»Uey  or  d.elosed  to  the  „.ure,     , 

^,  ,o  the  governing  pnneiple,  .t  is  »  ..latter  ot  gene.a  kj.ow 
Wg..  alike  ,n  n.anne  and  tire  insurance,  .hat  a  person  who  l,».« 
S  d  i,aeros.  ,nay,  nevertheless,  ,nsu,-e  ..n  .be  total  va.. 
tbTsubj,-c.-ma..er  of  .ho  insuranoe,  and  .nay  recover  the  «H. 
value  subjoc.  to  these  tAVO  provisoes,  vi7..:-- 

U-  The  form  of  his  policy  must  bo  ruch  «.-  to  enable  lan.  • 
^  recover  .he  toul  value,  bica.ise  .he  assured  may  se  .m: 

himself  bv  .ho  way  in  vvhieb  he  insures  as  not  r -.1 ..  ■" 
insure  thi-  whole  value  of  .he  subjco.-matter;  anJ 
(y.  Ho  must  intend  lo  insure  the  whole  value  a,  Ihe  l.n,   .1 
oSec.ing  the  insuranoe. 
Because  when  once  the  insurance  is  cltected  he  cannol  i„ov.r , 
„^re  value  unless  h,.  intended  to  insure  .ho  entire  value,  a 
w  ether  or  no  tlie^e  is  sullicient  evident  of  such  m.eimoa 

It  fv  tin  recovery  of  the  entire  value  is  a  proposition  .heao.«r 
!:  w,l.h  mirbe  deduced  from  the  whole  eireumstanee.  attcida.,: 
upon  the  insurance. 


r,,,.  Co.  (.900),  XKXl.  3. .:.  B.  ''■■ 

171   Kff:;-  V.  Thr  fi„tmr  Ir^''- 

„f,la,,lord  (1901),  XXXI.  S.  CM 

rLpt,  (190.),  XXXI.  3.  f.  K  <■' 


m  'Tim 


Contracts  of  Insdiiance. 

A  person  with  a  limited  iuteict  ma.v  insure  either  for  himself 
Slid  to  eover  his  own  interest  only,  or  h..  ranv  insure  so  as  to  cover 
not  merely  h.s  own  limit,^  inL-rest.  but  the  interests  of  all  others 
who  „r,.  interested  in  I  h.  property  .  It  is  a  question  of  fact  what 
.»  h.s  mtenlion  wh.'n  he  ol.tains  the  poliev.  bul  he  can  only  hold 
ier  so  inueh  as  he  has  intende,!  to  insure.  Ot.  lo  lake  an  illustra- 
hon  wh.el,  n.nv.  perhaps,  more  esa,.tlv  eineidate  the  argument 
.raagine  the  eas..  of  n  mortKagw:  if  h..  ha,  the  legal  ownershiii 
he  ,s  entitled  lo  insure  for  the  whole  value;  l.n,  even  supposing 
he  IS  not  entitled  to  the  legal  ownership  he  i.s,  nevertheless,  en- 
titled to  insure  prima  fark  for  all.  It  he  intends  to  cover  'lis 
morlgage  aloii,.  and  i»  only  insuring  his  own  intere.st.  he  can  only 
lu  the  event  of  a  loss  rec-over  the  amount  to  which  he  has  been 
.bmiuhed.  hut  if  he  has  intended  to  .over  other  ,,ersons  beside 
\m,,M  he  can  hold  the  surplus  for  those  whom  he  has  intended 
lu  cover. 

■Hw/t/r  hmurmfci\ 

li.  delerminuig  whether  a  ship  st.riou-lv  .inmufjed  liy  perils 
iiiMULiI  against  can  be  treated  as  a  oom^lriieiive  total  low  the  rule 
iimv  thus  be  slatifd;  — 

If  the  ship  is  actually  lost  hy  a  peril  of  thi-  sea  .  .  i|ie  assured 
may  call  it  a  total  loss.  If  she  sustains  damage  to  such  an  extent. 
Iliat  she  cannot  be  repairi^l  at  all,  that  also  is  a  total  loss. 

It  may  be  that  ihe  injury  sustained  by  the  ship  is  irreparable 
•  ilh  reference  to  the  pWe  where  she  is:  for  instance,  the  shii, 
may  have  met  with  the  disaster  at  a  place  when,  no  workmen  of 
miuisite  capaeily  are  to  1h)  met  with,  or  where,  the  materials 
iMcssary  fcr  reparation  are  not  lo  be  found.  ,o  that  to  repair  her 
ihere  is  altogether  iinpractieabl.-;  and  in  such  case  the  loss  would 
al«o  b"  a  total  loss. 

Eul,  short  of  thai,  it  may  bo  that  it  mai  be  physically  possible 
lo  ii(.an-  the  ship,  bul  at  an  enormous  cost;  and  tliore  al«o  the  loss 
would  be  total,  for,  in  matters  of  business,  a  thing  is  said  to  be 
Impossible  when  it  is  not  practicable,  and  a  thing  is  impraolicable 
"ten  It  can  only  be  done  at  an  e.yeessive  or  unreasonable  cost 
A  man  may  ho  said  to  have  lost  a  shilling  when  he  has  dropped  it 
■atO(lce|.,  water,  though  it  might  Iw  possible  by  some  very  oxpoii- 
>ive  coiitrnance  to  recover  it.  So  if  a  ship  sustains  such  extensive 
aamagc  that  it  would  not  be  reasonably  practicable  to  repair  her 
Xiouig  that  the  expense  of  repairs  would  be  such  that  no  man  of 
|0.maon  si.ii»o  would  incur  the  outlay,  the  ship  is  said  to  be 
lofUv  lost.  It  i,  i„  ihat  „-av  alone  that  the  r|uesti<>ii  as  to  what 
'  l""'l"nl   owner  would  do  arises.     How      r  ilaniaged  ih-  shi„ 
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Chitty,  86fi. 
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The  Law  of  Simple  Conthacis. 

u,av  bo,  .1  .t  be  practiuabk  ...  >vpai.  ber  .o  ae  lo  ouabb-  h„r  t„ 

1„  „uch  .ircumstancc.,  tbe  .nlinary  .n™»uro  ot  pruden.r  win-  , 
,h,.  C;„>,rt«  bave  o.ioplod  i»  tbi.:  If  H,,.  sl,ip  wb,M,  r.panv.l  „,ll 
,„„  bp  «ortb  tb,.  »um  wbi.'b  it  would  b.  ■„K....sary  ,o  «pen,  up.,, 
b.v,  tho  .-.pairB  a.,-,  prarticjOly  Bp.aking,  nupoKMbb-,  ami  ,1  ,- 
a  case  o£  total  lo8s. 

Wberc,  llKTololv.  in  an  action  on  a  .uanlU'  poln'y  ol  ,«unMi,.. 
covering  duma.n.  n.ukins  l-.om  -  total  b«s  of  tb.  v.,s«l,  .n  wk,,  1, 
i,  vvuJoonJ  bv  tb,.  .iury  in  tbo  Court  of  brat  msanc. bat  tl,. 
sbip  and  cargo  bad  been  pra.ti.«Uy,  if  no.  .cnplelcly,  .ubn,  rg  ,|. 
and  tbat  lln-re  luul  b,™  an  avtual  total  1ok8  oi  tb.  .ars;o,  n  wa.- 
d„:M  bv  tb.  Privy  Council  tbat  tb.  v.rdict  of  tb.  .,ary  a m..u„!.,! 
|„  .,  iindil."  ..f  a  total  Um  wltbiu  lb.  n,.aning  .ont.n.|,lat.d  U 
,\,'  poli.>  """I-  .b.r.forr,  that  lb.  in»nr..«  were  habb- ' . 

.„„i,a.i  lit  r.in^uninc.  is  .nsfraflud  on  an  ordiuMy 
„f  lir.  uisuran..  poli.^  and  in.orporat.a  all  il»  l-na- 
l.rm  .«ntamod  tbcr.in  vvbicb  is  inap|iroprial     •■  ■ 

...nsuranc.  allbougb  apprupriat.  lo  on.  "*  ' 

raav  bc>  deleted  from  the  poli.y  if  bv 


'  nt  ordi!iiir\ 

)  doin;^  Ih 

.-unirar' 


Wli.r.  i 
printed  foi 
a  partieuli 
eon'raet  of  r.insurane.. 

inBuran...  may  be  dele .  ■  .     .i 

obvious  int,.n.ion  of  tb.  partba  wbou  entermg  .nlo  .h- 
mavtherebv  be.fiVctualod.  . 

Wlure,  tb.refore,  a  .:olltra,.|  ..f  reinsuran  eonta.ned  .  m^ 
probibUing  legal  proeeedinRs  af.er  a  l,nu,,.d  period  n  «,  .  1 
|,v  ,b.  Privv  Coun.il  tbal  .u.b  elau..  rnigld  be  d.l  led  a,  ,, 
,;:..„(  ion  would  op.rat.  so  tba,  an  honest  claun  unght  be  dL^UJ 
wi.bou.  any  d.fanl,  or  ,leb,y  on  .be  par.  of  ,h.  „.»..,,,  o^u,,'. 
unavoidaU.  dilli<nl„.s  or  eoinpli.at.ona  over  wbuh  he  h.d  ... 
.ontrol,  or  possibl,  in  eon8e.,u..H.'  of  «o,n.  .l.lator>  p.-  ■•J".. 
prompt.Hl  bv  lb.  very  peraon  m  whoa,  tavour  luae  «, 
running  (A*). 


,  M„„i,,.,l  h:/i.i,li.« 
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iJOiiution  of  liabiliU-  by  spociiU 


340 


liales     for    .^onutruintf    iwttractw 

j        tuuitinRr  uiibilitv  ;j4^ 

I    I  njust  dimrjami nation  iind  undin- 

I        proferL-uc- ... 

Oiivorniufias  railways ■;('[ 

Carriage  of  pKaHcnKcra  and   hm- 

sonffi-rs    luetrafftf  -.^^ 

Jujury  to  pawwngers  at  Btatiuiw'.'.'  ijie 
f.tfc.  t  ot  iiuii-jmymfint  of  (arf  or 
,    rt'tusal  to  show  ti<-k(t  ....  ■>4e 

Uuty  of  .mrier  to  tx-mey  pa^won- 

gfP  to  deBunutioii  ....  1,- 

Ofneral   liability  of  a  carripr'of  '    * 

P»«»"«*ra 3^y 

l)<jiinitioii  CI  ■■  pwwnal  luffffayt,  '•  afiu 
Urininatioti  of  ojirher's  liability  Sai 
Action  for  frei|rht  toils  iii 

(arrier'a  lien  "  ^-^ 

Uuty  to  provide  prosier  f^^ilVti.li  352 
C*:ntributory    nejrliffcnw^   of   pas- 

Bcngeru  _      ;i,o4 

(■■ontracta  of  cuirrijt^f  b>  sua  355 

Prohibited      claiuwiw    iu     bills    of 

Mil:,'  3^,, 

Limitjitioii    of    fthif;  owner'.s"ii-,'- 
bility  ,^- 
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ALTaoi,;H  a  baUee  for  lure  or  Rnva.ti  i«  noi  ur.  ,n.uiv.  ol  tlio  *^^»^r- 
^-    bailed,  uevertbeles..  as  the  u.d.rtak.ng  is  for  r.wa  d     h    0  v"~'"' 
;-^^^^  r..o„  of  th.  co.p..sat.on.  !  logal  J:;^^Z^:^ 

Col  T^*^^*°"■^■^'  ^*  .--  ^-^--^«  their  prcKTvaUon  from 
^|,iur>  0    de  trueho.  as  m.ght  reasonably  be  expoctcd  from  a 

■r      ^ITT  "''"'^"^        ^'^  ^'"  ^'^■''^  '^  ''^^  apprehended 
-om  th.  ohararter  of  the  «tore-hous..  ii.elf  or  of  i,.  locality 

IM   ojHLr"""1'''y    ^""^^    ''    ^''-   ^^'^^^^■'    ^'^    '»-'   -"tract 

ig  Uon  tneludes  not  only  the  <inty  of  taking  all  rea«on- 

7  ^^•■*I'\^!'  ^^''V'ale  n..k  of  W  (u  Ih.  owner  nf  ,h.  ^oo-Is    hnt 

^-  a  pos,t,v.  duty  10  adop,  p«>,..  measure,  of  pr^f^Uo.  t 
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■■Mun"! 


Thi  Law  of  Simple  Contbacts. 


Warranty 

rhitty. 

4M.  -ifi^. 


Efff(-t  ol 


Si«rttgf  ''"■ 


,Heir  pro.«tio„  whs,,  .ucU  n.k.  .«.  .u.u..n,.„t  or  hav,.  a.u,.U 

It  would,  n,o,«v.r,  be  "  ^""8  ™                   j        Uo,-  ol  K'«'«i> 
„„„„a  h,  au,hon,>    '"  ';°^^^'^;\;„:r„,  ,,,  hi,  ,..rva,..,  

,,„a  „„  opportunity  of  ol'-n„n,  ■■..,.     '^  ^^^„.       „„.,,  „,, 

,„„,,  by  r,.a,o„  ot  »uch  "PP"  '"",;,  .'tt.ihW  b.  o..a,;o,M! 

t7;:tiz7r;!xrrt:Li,.auotbvt,.,,., 

^'t  a.  th.  autho„„e.  .ia.;u«^,o  th.  .u.h  di.„,^  .^.... 
,,0  tho.,.  de..„.on«  tW.  P-''^'-'.^''  ';;;^^J",,,or,.  tb.  public-  l«b 

-::;::::;=;:?'::-^.™;^^'---- ^- 

•■i^!::„v.,wh.o.o^a.-™t^to^,.^ba^^^^^ 

performance  of    »nn».  act  0       '7";;;^,;  „,;,„.,ody  ,...,■.* 
L-turc  ,„  conuect.ou  wtth  '^>;'";  "  "^jf^,,,^^,,  ,„  au  „„iJ.^ 

,>.ar,anty  of  cupaetty  a,.d  ''"'^  ^^^^^^^.j  10  him. 

of  the  object  for  which  the  good-  w       cn.ru  >  ^^^^^^_^^  ^,^ 

But  even  ■"  - ' --:!':„td  H  ^ne  .ihcren.  ua,,,.,,:,- 
'"•    i'-^-  ■"  "■''.  "t '  1     ,    attel  or  th.ng  of  which  he  was  „c,  ,.«,- 
Hrmity  «r  vice  n,  tin  'h'"''^'  *^,,,„^^  ,vl,crc  goods  arc  'on- 

»hcu  he  entered  ,n.o  the  ™"'™\-  '  ^^  ,,i,  ■•  ,h,  earrier  i,  M 
„,„ed  ...  a  carrier  ^^  I^^^^^^S  'o:r:ry  decay  or  dc.cr.cr.. 
liable  for  any  '-»  °^  "'',«^;';i„  t,„  ,,ur,e  of  .he  voyage  ta 
,i„„  of  oranges  or  other  f,u,.  ^._^^^^    j,^„„, 

,He.r  .nhercnt  '""-^  "'J"  ',  e  rlinary  leakage  fro.  .k- 
Hon  or  evaporation  of  l"t»i^  •  °  ^^,  „j  „^„  ,„j,ge,.r 

cask,  in  which  the  lic,uor«  are  P      '"  ""^  „^.  i,.„„,  .i.cir  .«■ 

f„>ur  the  ,ponta,ieou»  "--!".    ,,u  their  not  being  prope* 
''^■■'^"'■^["XaZ^i    ow;::lr  shipper;   for...  ^ 
put   up  and   packcO  oj  case.      6,'- 

Lplied  obligations  do  ""'.f""^ ,  °  ;;',„  ,„,,.liHcation  ilie«t 
kobably  upon -IS  li™>2':'4r;  Court 'of  Canada  ... 
.as  ba«d  the  c  ;;    ■"  °;„,,,,/M<<»«o6«r„M»7o™s.t..^ 


iiio    V    f    (Quwenoland).  . 

«'?J,rs.WonIl.il»...*,Vr«";^ 


1  0.  I..  B-  lOS- 


CONTKACT!!  OF    BaILMKNT. 

p»ny  holding  thcmnelvM  out,  lo  such  member*  of  the  public  as 
reqiiirod  their  sw-vices  and  wore  prepared  to  pay  for  lliein,  us  being 
p08nssi.d  of  the  rcKiunite  faeilitles  for  carrying  on  the  biiainesa 
,,f  preserving  poultry,  game,  freshly -ulaughteriil  buleherB'  meat, 
llip  eareiiaes  of  animals,  Ae.,  by  properly  freezing  them  and  keep- 
inn  >l"''»  Irozen,  ri*eived  from  I  lie  plainliffs  errtain  eonsignments 
A  fresh  beef,  enclosed  in  wrappers,  for  the  purpose  of  preserving 
rhe  snme  In'  the  process  of  cold  Morage  and  of  restoring  llicni  at  the 
nd  of  the  bailment  in  a  merchantable  condition  to  the  owncre 
iboreof. 

The  meat,  however,  upon  being  examimMd  at  the  bailw'S  ware- 
i,,iu««  prior  to  re-dolivery  at  the  end  of  the  lerin  was  found  to  lie 
11  badly  tainted  and  mouldy  that  it  had  to  be  dcslroywl. 

Brlflly,  llie  meat  was  admitted,  for  the  purposi's  of  tlie  suh- 
wjuent  action,  to  be  fresh  and  free  from  taint  when  delivered 
!i.  the  bailees,  but  when  re-delivered  by  them  it  was  lainted  and 
-poilt,  althougli,  it  was  also  admitted,  had  it  been  frozen  and 
Ivept  frozen,  as  was  impliedly  contracted  for,  it  would  have  lie<>n 
tapahli'  of  re-dolivery  in  a  merelwiitable  condition. 

The  narebouBc  receipt  for  tho  beef  contained  a  elaiise  pro- 
dding, inter  alia,  that  tho  bailees  should  not  be  responsible  to 
!h«  bailors  "for  any  lessor  damage  caused  by  .  .  .  depreciation 
from  inlii'rent  defects,  or  from  defeela  in  the  packages,  barrels, 
majipfr.'  or  cm-criiigs  in  which  the  said  goods  are  contained,  or 
(rem  any  defect  in  the  manner  in  which  tlie  same  are  put  up,  or 
from  any  lack  ot  any  special  care  or  precaution  by  tiio  company,  or 
ihrcugb  change  of  temperature  owing  to  the  refrigeration  plant 
or  any  part  thereof  becoming  unworkable  or  out  ot  order.' 

Tho  protection  given  to  the  bailees  by  the  above  clause  wlmii 
was  mcerpoiated  in  the  contract  of  boilment  is  so  compreiiensive 
•s  practically  to  shield  them  from  responsibility,  especially  as 
It  is  well-established  law  that  if  a  bailor  and  bailee  agree  that  the 
goods  shall  be  deposited  on  other  terms  tlian  those  implied  by  law, 
Iho  duty  of  tlie  bailee  and,  consequently,  his  responsibility,  is 
determined  by  the  tmnis  on  which  both  parties  have  agreed  (rf 

The  nnsatisfactor)  feature  in  this  demsion  was  net,  thcretore, 
thscitcumslanec  that  by  the  terms  of  the  agrwMuenl  between  the 
partits  the  bailees  had,  apart  from  negligenet>,  eoratracted  theiu- 
siItcs  out  of  their  common  law  liability,  but  that  the  Court  by  its 
decision  threw  the  nmis  of  proving  negligence,  that  la,  of  showing 
Koiv  the  chattels  were  rendered  unlit  for  human  couHumption,  upon 
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The  Uw  of  Simple  Cont»aci». 

U,,.  w™«  party  (e);  it  ^'"^X!Z^  ^^^^^  '""^^ 
niitni.twl  to  a  bBiloo  aro  lo»t,  mjunid,  or  acntroj.-u. 
oiiirunuiu  lu  o  "  i,.;|,„.  .1  all-  it  lii'»  on  '!"'  ''»"'" 

aid  not  happon  .n  oo„.«,u..n™  ^  ^-'^ti  '  o  a,:i  J  ,■  :■ 
prop..,  ,.aro  and  F'™""""  ("^  ."h,  our,  tl»' bailor  who  l,a» :.. 
..Miffation  to  thu  satisfaction  of  thi'  loun  u  i  u» 
hi!  goXand  not  th.  bailee  who  ba.  failed  in  b.s  iind.r,»k,„B,  . 

..nti  '    1  to  till'  verdict  (A).  , 

lu  -ortract.  of  agistment  the  deBnv  oi  dlllge. uv  U,  n■...,■ 
wot^  ,■  of  bi»  u.n  property  (/  .  Therefore  u,  order  ..  ...I 
r-  -.ul,.  liability,  a.rpU«.  of  eu.U^y  ,„«...- «.ure^^..:' 

t^-:;iuXniri;:;r:::i;=^^^^ 

iclpe  of  tW  eatlle,  and  niu-t  he  tr.»-.  from  p.lfalls  a  J  J.^r- 
S  ly  lame  and  ,„ure  ,hel„   .,-    ^':^^:2:^^'X 

--'''-'■"'f  "••:r:^;:::''tf  ^".Ib::^.-<^' 
:^l;::x':■r;"rlnfor .an...™ 

^'Vrt  ea.e  of  nn»ului,.4  l».ll.ne,.,»  or  involueUry  J.  ,....;• 
,h:;:^,:,«  of  diligence  ,ol.e.erei„.d  by  ,h.Ud,....^^^ 

il;  the  most  Ibat  can  he  ,-'Hh.\m  oi 

h„  he  has  receivM  the  gooils,  and  to  request    h»    1.    «       o 
!!:;!,  re,. .hen.,al,d»ho.ildhefail».odote..a,,e.,. 

'      a.::;r:fiost.oodsor.er3,,bymi.a..o.^^ 
h,  is  uilder  n»  respo„.,b,lit,    to  their  owner,  or,  u,  ue 
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'■'^'i-wV;.  ■"■■'"•  <'»»"■ '" 

N.  1).  Bep.  il-  ,  „        .     ,.,.  ,, 

Z.,t  by  ,h»  defendant,  tl.a.  th-y  hjjd 
",fflri..nt    l-    «b«.lvo  th«m   from   l'«- 
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Bulstrodt'  (mV  "  Hp  who  Hnd«  (?ood«  i«  Imund  to  iinsw.ir  him  tor 
,h,.m  who  hall,  111.  |..op,Tt.v,  u„.l  if  hr  ,l,.\ivc.r  uv,.-  to  uny  on,', 
,„J,.„  it  b,.  uhl.i  Ih,.  right  ..wiuT,  h..  Hlmll  W  rhi,rB>J  »itli  th".i., 
t„r  at  the  Hr»t  it  ii.  ill  his  .■liH'tion  whuth.r  l.r  will  tak"  thorn  or 
,„.,  into  hi«  ■■u.twlv,  but  vvh,.n  h.'  Imth  th.'ni  on...  only  'mlh  th,.., 
,|„.  right    unto   IhiMii.  .111.1    lliwvloiv    h-   noj.l    to   k„.p   IlKMO 

"^Tlluwa.  ivgunls  ill..  ...lusur..  of  i..,iion»ibilit.  of  .  hnok  for  !;-'■-;■;"■ 
,1,,  safe  .UBtodv  of  »alu..bl..»  ,.ntru..t.,l  to  ll   by  lt»  cu:.tolli.r»  i»  „,.„„„„• 
,„  .  v,.r^    n„^.t,st,lotor.>   .■oiKi;ti...i,  .in.l  li.v.l"  ..  proiiou,,.-.;...'  nt   v;|l..."~- 
of  th..  h'igl"-'  J'l'li'i"'  'f''"'""'  "'■  ""'   '■'-'"'''''''  '•'"-''"""'''>    '"  •.i'-'» 

"'  Tl...  following  |,.iragr..phs  i...pr..».|il  th.'  ....0BiJ..r..(l  vi.'W"  .if  th.| 

:,„ll,or  of  Ih..  pr..».'ilt  Iniitiw-  upon  111.'  .|n..«tio,i,  „ilil  .iiv  |-..pr..dnrfd 
from  hi"  work  on  H.      u.'iits  (oV 
Th..  r..>pnn8il.ilitv  of  .1  bank  for  th.'  »af..  fu.tiKiy  ol  »....unti..« 

,i,pr,sit..,l  wilh  it  (nol  in  th,.  ordinal,  oonrs..  of  b,.sin,«.,  hot  m  a 
...rial  ma.in.r  for  th..  ..onv..ni..ii. v  ..f  Its  .■u4oni..r,.  rai„.s  .llics- 

,„„„  of  Ih..  high...!    inipollan....,  nol   only   l'>    th.'    p..r.on»    thus 

,|™o>.iling  llu.i,.'..H.uriti..s  or  valual,l..s  t.n-  .-.if.,  .nstody,  but  al»o 
,Ml,..  banks  a«-..ptiiig  »u<.li  d..posils  for  th..  louv.  ni,.n....  o    thoso 

hai.ng  d..ulingi.  «ith  tli.-m.     It  has  h,...,i  h.^ld  in  s..v..r„l  .^asi's 
ll«l  th..  bank  is  a  gratnilnns  hailo.-  in  r,.sp,r,  of  su..l,  .usKkIv 
m\  is,  lh..r..f..r..,  t..  b..  h,.bl  rosponsibl..  .nilv  <•»■  siiih  a  .l.-gr.'..  of 
..rdinarv  Jilig........  as  a   r,.asonal,ly   pru.b  nt   n.al.   ivoul.l  ta»,.  oi 

his  own  prop..rty  of  a  liko  .bswiption.     But  if  on.-  .ons,.!,  r  tlio 
,.ar.  rclati.-nship  ..xisting  b..tw....n  a  bank  a.ld  thos,.  fr.un  whom 

It  a,.L.q,ts  a  d..p<«it,  it  woul.1  app...ir  that  only  by  straining  lb.. 
.l..finition  of  a  gratuitous  hail...  to  in..'!  th..  r.-cpiir,.iiionl»  .,i  tins 
|«nicuiar  .asc  .an  it  b..  r..g.i..l..d  as  a  .■nsl.,diali  wilhonl  r.-w.,.-,! 
in  nnv  lrui.  st-nB..  of  tho  words. 
A  bank  d..,.s  not  a.i....|it  ih.posils  f.a-  s.if..  .  usl...ly  fr.un  .  vory  on.. 

«li.)  aiii.li.-s  to  it  to  do  »..;  tiny  aJ-..  1  Iways  r.<Tiv...l  by  11  from  a 
.■l«ss,  and  that  ..la^s  .  .insists  ..x..lnsiv,.;y  .if  tlios,.  pi.rsona  who  .l..al 
«;tli  it  in  ihi:  course  of  its  ordinary  I,  isincse.  It  is  IrLi-  thai  it 
pi.,l.abl,.  discriuiinatrs  ovon  among  the  p.'rsons  .onstilniui-  ibis 
.i«ss,  nor  .I0..B  it  iHH.wsarily  follow  binaus..  a  man  ba.^  an 
areounl  al  a  bank  that  lb...  bank  is  bonnd  I.,  t.iko  .harg..  of  any 
valnabl.s  wlii.h  h..  may  ohooso  t.i  d..posit  with  it.  W.-r..  it  so. 
it  \v..ul,l  bi  .ibvious  that  th..  bank,  in  o.inn.rliou  witli  bii.Ii  d..- 
li.i.ils,  was  nol  a  gratnitous  baili.o-.  f.ir  if  lln-  nn'r..  IVl  that  lb.. 


(»)  2  Bull.  312. 

(11)  I'ompurc  Cti»'-tit:».'  V.  Ui'mii 
f.ifi'tu  Cii.   (IIKHII,   IS   -Ma.!.   T. 


l.i)   Wyttll       P.iiiiP 
|,.  ly  .•'  teq. 


'^^^W^ 


;);(  )  Tnj  L*W  OF  SlMft*  Coirr»ACTl. 

rrlatiomhip  of  bank  una  curton.or  r«i.oa  an  oMigatim.  on  ibo 
part  of  llic  former  lo  rondi  r  a  purlicilar  antl  »<-ll  drfln-il  -rvi.. 
to  tin-  lalter  whcn.-ver  hi'  a.k,-.l  il  to  .lo  .o,  without  anv  p,„v,  r  „r 
rtfuwil  on  tin.  part  of  th..  l.,.nk,  ».  lon^  a-  tlio  custotn-r  il.,,!  will, 
it  it  «oulcl  nwp»«.rilv  .how  that  thn  mU'  tu.todv  of  val,iaW.-« 
forrac.1  part  of  the  i-on«i.hralinn  npon  whiih  tl.o  (■u«tom..r  nn.!..,- 
took  to  deal  with  the  hank,  and  eon»eqn..nll> ,  that  tin'  hank  iniM 
not  in  anv  sense  of  the  word  he  re^ai-.led  a«  u  mere  Rratuilu,,, 

depocitory.  ,   , 

But  even  assuming  a  diseretionarv  power  on  the  pari  .1  i|.. 
hank  whenever  »uch  an  entity  undertakes  the  mfe  eu~(.»lv  of 
valuable,  for  it»  elient  il  i.,  a.  ha»  been  shown,  a  eond.l.oi.  pr.  .- 
dent  to  Hieh  uiiderlakiMH  on  its  part  that  the  .leposltor  shonl.l  »  j 
.ustomer;  and  lhon«h  in  .no.l  of  the  e«»e,  .n  whieh  .1  ha,  h-n 
vonirht  to  make  the  hank  liahle  for  loss,  the  Cuurl  h.v  lis  deei>,.,;, 
has  diseriminaled  hetween  the  relnlionship  exisling  between  hunk 
and  e.istnraer  and  that  existing  belw-.H-n  depositor  and  depe-tarv. 
it  is  Euhniitled  thai  the  distinetion  is  a  highly  art.heial  n.,-,  .1 
it  really  esisi  at  all,  as  tlie  two  capaeitics  are  in^eparahh-. 

It  si.ould,  moreover,  he  romemberod  that  although  th-  foie 
sideration  for  the  safe  eiistody  of  the  valuables  is  .lo,  Ktu- 
allv  reeeived  in  the  form  of  rental,  nevertheh'ss  an  inJifTt 
remuneration,  sufficient  to  take  this  partieular  form  of  d- 
■  osit  out  of  tho  category  of  gratuitous  bailment  altoi-elher.  „ 
atorded  bi  the  prolit  accruing  to  the  .1  posilary  from  the  rclat.oi,- 
ship  of  bank  and  customer  whi<  h  invariably  exists  hel»,,i.  llj. 
parties  at  llie  lime  when  the  dep(«it  is  made. 


Dpftnitiet 
I'uniiuuii  < 
riiir. 
Chittv,  1 


CoNTK-lCTS  OF   t'.\nRIAOF,. 

.\  person  who  bv  the  nature  of  his  undertaking  holds  hirarf 
out  as  being  willing  to  carry  the  good,  of  all  persons  MKliHeromh 
for  re.,s,.;  is  a  common  carrier,  and  as  eiieh  is  subject  lo  vMiat^w 
liabilif.e  and  exemptions  attach  to  individuals  acting  in  il"" 
,.apa.itv  alike  under  the  'aw  of  lb.-  Dominion  of  Cana.l:.  ,o,d  .,1 
Oreat  Britain;  that  is  to  say,  such  a  person  is  an  insurer  of . I.' 
,,„ods  which  he  carries,  and  /.onsequently  i>  liable  to  niak.' g»i 
„U  losses,  cave  those  causcKl  by  the  act  of  dod,  the  king  s  en,-ni.». 
,„.  ii.linrenl  vice  in  tho  thing  carried  («' .  He  is.  n.oicovci,  bM' 
to  an  action  at  common  law  for  refusing  to  .any  .m  anv  t.riiL 
short  of  unlimited  liability  .|ualilie.l  only  by  the  l.v<.  .■.v.vplio.:= 
above  .spccilied  {b^-. 


{a)  Seymuur  v.  Sincennet  (1869),  1 
fiev.  Lflg.  716- 


(ft)  Lromrd   v.    .I'""'"'  {S'" 
C«.    (1887),  20  U.  O.  (J.  B.  » 


QlKfMfM'H  . 

Ilibilit;. 

<  l.ltlV.   1» 


Coimucn  of  Cawaoi. 

Agtin,  u  to  thr  quantum  of  lial.ili,,,  ,h„  h™d  prinoipli.  i„. 
volvtJ  ,„  a  .on.rar,  of  .aniag,,  «|,i,l,  l,„,  1„.„,  ,.,  ,„„p  ^j  .„ 
ooi,M.tontly  jmnkod  ,„  ih..  i„.,.r,.n„„i„„  of  .„„,«,,  ,;„,  ,,„,ri„,, 

,•  ..a  a.  W..11  a,  l,v  land,  i,  ,l,„t  wu,-,l,  of  ^,.,„.,.al  ,.,.,„,„;„„  „„,„ 
Imlulnv  ar.  o„ly  „„c.„d,.,l,  u„l...,  ,l„.  „„r.l,  a,v  oKar.  lo  .vlievr 
l...c.m,r  fro,,,  l,„bili,,.  wl„.r.  ih.,-,.  1,„,  !.,.„  „„  ,„i«.„„d,„,  „, 
d,.f,„,l  ,,„  h„  parr  or  il.ut  of  hi.  „,„.„,„,  ^,  .  .,.,,„  „,,,;„„. 
,1,  a  b.l!  of  lad„,g  „r.  „„,  „,„.„d.d  ,o  okus..  ,h.  ..urri.r  hom  tho 
.bl,g.l,o„  of  l,n„t.„,g  duo  .kill  a„d  ,.„ro  o„  ,h,.  part  of  l,i„,».lf 
md  \m  .mn,„«  fo  Wa,  both  upon  ,1,,.  „„„i„^  and  u,,on  tl„. 
orryiiig  of  the  largo. 
EvH,  i,,  oa.™  within  ,h.  ..„.,.p,io„.  ,h..  .hip-ownor  i,  „„,  pro- 

ectpd  ,f  default  or  ■„.gl,g,,„-,.  on  hi,  par,  „,■  ,ha,  of  hi.  Ko,-vant* 
l:»oon,r,h„„.d  ,o  ,h.  lo»,  r,  „,  ,h,.r,.for,..  ,l„.  dutv  of  ,h,.  ,hip- 
..wnrr,  by  h,„„elf  u„d  hi.  ,,,-va„i,,  ,„  do  all  he  ea,!  ,„  avoid  ihe 

..cepteJ  po.-,l.    0,-,  in  „,h,.r  „o,d»,  tl veepti,,,  |i„,i„  i,„.  |j^. 

fcihty,  not  the  duly  . 

And  ,1  fnrlhn,  eondilion,  ,n„  rted  ,„  „  ',ill  „f  Wling  «ill  „o, 
r,  ...v,.  the  earr.e,  f,o,„  liability  ,o  the  owner  ot  Ibe  go,Hi«  in  ,.„«„ 
«i,tre  tb..  forni.T  ,»  g„ill.,  of  «,„„  „v,.rt  illeftal  a,.,  dorinL.  rhe 
ir.n»,l  1.1   reason  of  wbieb  the  hiltei  ►ustain-  low  .,/ 

.V./»r,  „/  r„„ir„rl  .,f  (■„,„,„„„  Crrur  a.ul of  Expre»  C„mp,m,/ 

Th,.  contract  entered    into   by  an  cxpre,,  company,  who  ar,.  tWm,r.,.f 
ll.™,»rlve5  eon,n,on  earrior,  (e  ,   for    the  en.riag,.  of'  perishable  '^"j'""' 

■11!  further  ,mpl,ed  that  a  safe  and  rapid  transit  will  he  fur- 
«irt«l  V  (he  eoinpany  for  the  whole  ,ii»ti,nee.  Tlierefore  if 
-0  breach  of  ilii,  contract  the  joodH  are  undnlv  dolaved  bv  be'in.^ 

r.nrfer,„l  to  n  frei.h,  train  the  e„„,pa„y  "..re  lilrbh  for  an^ 
J^BO.  a.,r,bnlablo  to  «ud,  a  dev,ation  fron,  the  „s„,,l  and  |Mop,:, 
™thod  of  f„r,va,din;?  the  frood,,  '      ' 

N'of  "ill  a  spwial  clause  in  the  nveipt.  p,-ovidinff    th»l    ,|„. 

;»P«ny  ,h«  1  "not  be  liable  for  h„,  „r  dan.a.e  fo,  ,.,„.  e,    e 

.'   ►  n'fJlit'cnce  of  the  eon.pany  „r  its  seiTanl,,  '  help  ,he  ,i,n„- 

iw  :r'7 '" '^^i' r^'' -I'-f 'ii''™i  ™n'tr..e,i„,, ;. 

ttri      ,  ',"  ?""""■*  "'"■'■  ''""P'''^'  f°'  "»■  '1-an^aetion  ol' 

'^"-  b-...«^  (whethe.-  ipdependen,  line,  of  rail  or  not,  are  all 

If)  Fnrr    v      fJrrnf     U'^  i  t»    -i 

'M1SH),35U.C.Q.B  sm"  ■       r,',"'  '■"■   <"»■"    ^XXIII.  3.  C.   H 

'"J  Tiho»    V.    r„n„dm,    tirvrlon-  (',.■.    n       ■    ■        .. 

iie\fiop  {r)  Jiommiott  Eiiirrry  Co   v    Titn^» 

V,j  (1908),  Q.  R,  18  K,  U.  5n 
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3H6 


Thf",  Lwvoi  Snii'i.i.  CoMiutTs. 


nccouiitcd  cniplovii'K,  iiu't'iil; 
panv:  consL<f|uciit!y.  (■\,'i  v  \h 

is  rtllpluM'ii   l,v   ;i   <niiip;iil.\    , 

is  a  si'i-vnm  ul'  l  In-  ri)iii[niiiy, 
by  such  sri-Minl  i-i];i|i's  itiick 


or'  w'lviuil^  dl'  the  cuntniLtiiij*  loui-i 
rsuii  \\li<,,ri(|i..r(tiivnl|y  or  iirllR-tK  J 

s  ,|    raiTJi'r   In   do   tlliti    wllif.'ll   I  llr  iiMll-' 
llh'iH-rhr>.  i.r  In    uIIkts  uiKi.'V  llirin,! 

uiiil  iiiiy  iicl  of  in'jtrlif^'fiK'i' cotiiiiiiil!  (II 

iiml  I'lMiilcrs  tilt'  '■ontriK'tirii'  i-fiiitiKHiv  | 


(tamir. 


CollSL'(Jllt' 


linnit'dinlrly  iv>[io!ii'ililc  for  siuili  ul-I  (/\ 

Moreover,  if  iil  ihr  fimr  wIh'h  c;otnh  nvr  ri>u>]ixi\<-i\  i'ny  inni-ii  i 
Ilii'  consif^'iior  iitl'oniis  tin'  fiinii'i-  of  i1m-  nhjcil  U>v  wh'wh  .-.i;  i,  I 
2:(.o(I'<  :iiv  (lc^]iatfli.ni,  the  |.riiH-i|.|i'  i^  n.iw  .-.■tilr-l  iliai  uhcti,  \  t  i 
ill  this  WiiV  llh'  uiijcd  ni'  the  ^I'luirr  !■-  hroili,'!]!  In  Hi''  uo[\'\'  nf  tlu-  | 
I'lUTier,  or  {'ircumslunn  s  ;nv  known  n.  tlir  .arrlrr  I'mrii  wliidi  il,,>  I 
objiTt  ouffhl  in  rca-nn  lo  lie  itii'rrnMl.  so  iliat  t\[v  objcd  \m\  \,v 
tiiken  to  iiavi'  li.'i^ii  within  tlu'  roitlcMnphii  ion  of  hotli  pmlicp,  , 
daniagc^-  may  hv  ifrovcn-d  for  tho  natural  oonsoqiieni^'i  of  i^M 
n:al  failuri'  of  thai  oh']i'it  {fj\  Tlicrel'ori',  "when'  it  is  part  ut  tii'  ! 
coinnion  knowJtxlj^i'  of  the  contractinir  parties  iliat  the  tiomU  arc  ■ 
wanted  for  a  pariieular  market  or  for  a  piirlienliir  season,  at  wliidi  ■ 
tlioy  will  command  a  speeia!  prti  r.  or  to  fulfil  a  ispeeial  .-^iib- 
oontrael.  damages  for  loss  of  such  market,  srason  or  snh-contiaa  ' 
may  bo  recovered  "  (/()• 

And  ibis  nile  as  io  damaires,  which  is  of  tr,.n(M-al  appllrjiiun 
lo  coiumon  carriers  by  sea  or  land,  was  adopte<l  in  Courkm  v, 
Jiich-'Virii  (W(f  Otifarh  yttn'ffnfion  Co.  (i.-,  in  whieii  it  was  lull 
(hat  ciirriert.,  wlicllicr  by  lant!  or  water,  are  bound  lo  niaki'  ^prcdv 
delivery  upon  the  arrival  of  the  goods  Ht  tb,'  place  or  nori  of 
destination,  anil  if,  owing  to  negligence,  such  speed\  di'Iiwr'-  h 
not  made  fbey  ar(>  liable  in  datnages  to  the  owners  ol"  (lii>  ?uo(!s; 
and  further,  that  the  terms  of  a  bill  of  lading  do  not  empower 
carriers  lo  deliver  at  their  eonvcnirnce  or  ttliietd  tlicm  I'reni  f\if 
consequences  of  their  own  negligence. 

But  although,  in  acr^oixlanee  with  the  above-stated  prinripl-^s 
a  earrici'  is  rcspnnsibh'  not  only  for  the  value  ol'  the  iroods,  hit  aNa 
for  conscijuenlinl  damages  in  eases  whrrr  tii<'  pruliahie  hb^'*;  r- 
siilting  from  delay  were  comnuniicafcd  to  him  or  his  agents  in  :li;  i 
consignors,  ihe  converse  of  ibis  ruh.>  applies  wlien  beisitnt  iiirernii! 
(hat  loss  won  hi  result  from  delay  at  the  lime  wU.-u  he  .ici^pfiii 
the  go(Mls  for  transmission  '^Ir  .  Kv  is  a  oriier  w  ho  re'  .■i\.'v  ;/o(ul> 
in  order  to  for u a rd  them  In  other  (  ai'riers  I'i'sponsihie  I'lH'  iIuumiT' 


(f)  Jami-s  V.  Dni.ihnoii  Krp.-p-"  Vn. 
(1907),  13  0.  L.  R.  211. 

(n)  liiirl'fx.  .s'm/V/.  (1901),4aN'.K. 
R^'p.  291, 

(/()  SiTUltdTi  .in  tln>  Mcrrliaiif 
ShippiQ^  Act,  1894. 


(0   fl9flf<).  li   \'].   L.   li.  2i'* 

(/■I    /tluck   V.   r,;,<"!inn   /.>»rw. ''.I. 

flSWn,  (J.  \i.  3(i  S.  V,.  t!t!J;  nnh^. 

U.'lU.h,.,  (1911).  <i.  K.  -m  S.  t.  W. 
.y\*n    Ram    v.    Tlo^iim    ■mil  .V"'-- 


Ifi"/.  Co 


»frn. 


CONTBAO, 


'"■'    <^<n)Ml(;t 


'>!■  dvlay  JVsuJtiiiir  t 

'«•"  foresee,,,  „,,  ino,«.,„  ,,°,, "  ■"  '  ""'""■"  cf  ..biii,,.  1,^,,,  '"    ■"^■^ 
7  '»  ""lac  of  a  ,,„„,  „„  ^  «  ,.  "hnnn,,,  ,  j„„|„ 

li  was  at  one  li,,,,.  |„,|j  ,, 

■»n.,.,,'„.  '°"'™'""'°"  "•■"■"■- of  o;,„„,o„ 

">"     tl...    »b„vo-s,„t„|     ,„,,„„     . 
;7'^''  ''V  ■■«'-»,,  i,  „„,,,*,;;'    «°    fa,,    a.,    i,    .,,a„,    ,„ 

-.:t::;rr:™p":'."r-" ■ 

-ie.  of  .„ea,  or  fan,:^,  ^ :"!  f't  '^™'^  "  ™-™ 

:---..  ..a.^f,';„:r'-^;--,;rr 

•Moicover,  tlu-  oblie«n„„   , 


Mods  nr.i.,„Ti..  ..     ,        .  '"^ptioil,   carii,i™.i   1    ■  fe"ou»  ,„„,  .iinii,,. 
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Thf.  Law  of  S!MH.t:C"NTBArT». 

cuslojiu'i  ill  iIr'  uiiKnil)  of  vvarehoHseiuan,  and  not  ol  caniiv  ,,■; 
tho  ivspojisibility  ill  llic  olR.  ou»o  buiui?  abtolnli',  ami  m  llu-  i.'Ini 
rclulivi'  and  subject  lo  limitulioii  (»/. 

And  in  tbis  council  ion  il  may  bo  well  to  jjoinl  out  tbat  laihv.n 

companies  are  not  involuntary  bailees  ot  gooiU  loaded  on  liurk 

or  in  car«  in  places  or  stations  «liere  tbere  l»  a  freigbt-bou-.  .,■ 

waivbouse  designed  for  tbe  reception  c£  luereliaiidise.     !So  lau.. 

as  tbe  freiglit  remains  in  lUe  car-  it  is  usuaUy  lo  be  regarded  ;i- 

freigbt  in  transit,  even  iboufib  ibe  ears  in  wllieb  it  is  rontailml 

bave  reaebed  tboir  ultimate  destination.     Tins  vicv   ot  llie  la». 

,vbicb  is  especially  applicable  to  railroad  compaP..«  a»  eoiuiiioi, 

carriers  ol  merehani-    ■ .  ilTords  a  plain,  pr.vi»e  and  practnal  nil 

„r  dutv  o£  easy  ap        .uon,  well  adapted  to  tbe  security  ol  .11 

pirsons  interested.     It  determines  tbat  tbey  are  rwpoiisilil.   «■ 

eominon  carriers  uiilil  tbe  ^oods  arc  removed  Loin  tbe  ear-  ami 

placed  on  tlie  plalt'orni;  and  tbat  if,  by  reason  of  tbcir  arrmil  in 

■    tbe  night  or  at  any  otber  time  xvben  by  tbe  usage  and  course  ol 

business  tbe  doors  of  tbe  mercbandise  depot  or  warelioiise  ae 

closed,  or  from  any  other  cause,  tbey  cannot  Ibcn  be  delneu-J. 

or    if     through    any    otber    eiieumstancc.    the    cousiguecs   iiiv 

not   ready    lo   rt«eive   Ibem,    it    is   tbe   duly   of   the   eoiii,.»iii 

to  store  tbcm  and  to   preserve  them   »afely   under  the  eliiiij;-' 

of  competent  and   careful  servants   ready   to  bo  delivereii,      ' 

is  also  the  duty  of  tbe  carriers  actually  to  deliver  the  goed- 

when   duly    called    upon   so    to   do    by    the    parties   aiitlioris«i 

and  entitled  to  receive  them;  and  for  the  pcrfor.nanee  ol  llrv 

duties  after  tbe  transit  is  completed  and  tbe  good»  are  delivi-ml 

from  the  cars  the  company  are  liable  as  vvarebouseiuen  or  Laile- 

of  goods  for  birc  [t  .     The  respective  diGerenees  in  the  ,jm„lm, 

of  liabilitv  in  these  cases  is  aptly  stated  by  Story  in  bis  Coin- 

meutary  in  the  Law  of  Bailments  (»  ,  thus;  ■■  Supi.o»c  iwIikIi 

is  not  au  uncommon  case:  that  a  person  acts  both  as  a  eoiumoi! 

carrier  and  as  a  vvarebonseman,  it  sometimes  becomes  a  mutter  "t 

great  nicety  to  decide  in  weich  character  be  is  chargeable;  for, 

as  tbe  responsibilities  of  the  two  characters  ore  very  diller.iil,   i' 

may  in  om  cbaraeter  bo  liable  for  a  loss,  from  wbicb  lie  vrooll 

be  exempt  in  the  other  'tl  .     For  example,  a  coiiiraoii  carrier  .. 

liable   for    losses  bv  Kre  not  occasioned   by  inevitable  easiialt;, 
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"I    '"M,■Hl^ra^ 


•■i-'j!) 


;■,'""'  ""•  '"'■""""«  of  /,s  „;,„  I,  ,     I,      '"'■""'.  --""''»  '0  ^'  point 

"«>ine  co„,p,„v  f„,',|,„    ;      "^    "':'■  ""•"■Iv  »p..ls  of  ,1,0  ron- 

r"v„y  of  CO,,,,,,..,  with  ,1 ,  """''  '■'"■'■"?"•  ••'"'I  l'«v,   „o 

T|i,,,,,f,„,  .  <'ill6lgiioi'    .1-  , 

"»|'at,.  ,,„o,.  of ,1,0 „,„,„,  „ .  I  , „,;';, 7""'". ,  .....,- 

-b«i-,t  i,„k,f  i„  „,::,,„«-'  » -"■  fe„-„,„„,,  „„  „,., 

™n'  (ha.i  ..,„t„.,s  of  a,™,,.,.,,,",,  h  ,  ?'™"°"  '"'"'8  "" 

!-;;■»  ag..ooiu,  ,0  f,„.„i.    H    'Z,      "7'  *:^.''^»P-'-..  00,,,- 

'""■■  '""vov,.,.,  1,0  ii,„i,„,;i,,  ,p,,r ' '   -I"  """■-  ,„•  ,i„.  „.„„.i, 

'■'"'"».'•  x.vsto,,,;  a„d,  in  ,;uol,  ,'^,"!      Tu*"'"'  '"  "  '"'"I'-'.v^  o«„ 
';'""'S:  tl.o  goods  oblai,,  a  si^'od'.  1     '  """f""  °'''?'"«"v  ,v- 

;  -  'i-v  .„„,,  fc„ .■o,p„,...Ho?;  ',^'  ;;:■:  /™"  "!^  ™-i."o.. 

"'-■'  «'■'■  to,,,.,  oa,ii,xl  o„  ,l,oi,.  own  ll     ,  i   "'"  *"  '°"»  "^ 

"'*  a^  *oo„  as  ,l,ov  l„„„|  ,1„°,   '  '""•  """■  ""<'"'l""l  linbili.v 
"•  "'"  ™"-."  «l,o  fo,.,,     I,  "'■.":  ""^''?  '"'■  ""■  ™-iS"o,-. 

"''••/'"■-■po.>  boo„,„.,,iabl'fo, ,,:;':;;' "'" '"'«"'  °f  "--'<■ 

'"  'l'»'^-  turn  hand  ,i,o„,  „„  a.  |,i      ,      "   '"'  """'•«'">'■  """l  thov 
•""'my-    -i"<l  a  like  ,„Jo,  appa,;;r;:,°,  ■"'."""""■'■  "'"■'Ti"K 

';™-.-»  n-sponsibili,,.  to,-  ,i,  a  1  V,°  '"'."'"*' '"  "'"'^l'  ">-  ™''lt 

'^""-«g,,a,od;a,.,.~;-:^''--'-"MiK-g^^^^^ 
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™t^;,s"  .ho facilities f«;7^';,r ;::;,::  r™^-Uch  term .  .< 

cimin.stanoes,  if  the  .  exi  "'■'"«  8  "  ,,u,i„,iv  the  ne).t  wil- 
ge„e,»l  application  "-'''^'V'!"™  ;,»-?"»»  .hem  on,  tl,. 
,va,v  svBtem    rof««.  to  ''»»'"'';' ;;^°;;;„"r'Juabloindan,a,.. 

,„  the  consignors  («;.     But.  ol   Uu  ou.  ^^^,^  .^  ^^^^ 

„,u«e  oJ  loss  0.-  damage  to  chattel,  ^^'J^^nA.  as  the  « iUel 
i„i,i,,|,  „„,,nv£ul  act  on  the  P"  '»*"",  ;„  ,,„,,  ca.*- 

interests  of  the  owners  and  of  the  ™'""^-   /  ^^  ,„  ,|„,„, 

,.uro  a  contrnuous  and  '^«'>^™>;^  "     °    ^  Itf  «c»l.v  ... 
fi„„l  d^tmat.on^  .Itde    he,   0       1  au  .^  ^^^  _^_^^,  ^^  ^^,  ,,,^ 

determining  which  ot  sexeiai  u  transit  o£  ihe  good^; 

,.,U  a  loss  or  damage  -"'"-f ,  f™^^  tb  "«^i' '-  ^-^^-- 

on  the  contract  W-  ,1.  n„„e  i«  however,  a  ^ullieioinl; 

In  the  case  "J  .--^^.f"  ';*^^t  „  ti.'of  damage  is  „tov. 

:r:X:^C^^he  initial  stage  of  the  tra,,.,  to. 
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Mt  li\  special  c'lm- 

'niimgi'8  to  Itr  r<- 

ti)  giiods  (hiiiii^' 


CoNTr.lCTS  OF  Caiirugb. 

Ih»  ciiliiv  ivgpoji»ihiliiy  upon  Iho  lirst  vanicr  and  to  mlipve  snb- 
k.'iinoiil  (,irii,.i>  llii.n.froin  ;/■  .  And  in  one  case  ivlioiv  the  HReiit 
"t  till)  i-uuiei  .nlrred  into  u  Mlpplenienlarv  lerl.nl  ,nnln,et  witli 
Ilie  consignor  a»  to  llie  pnitieiilar  de»ii|,ii„„  „f  car  in  whiel,  tlie 
eliattcU  wnv  to  be  Iroiispoile.!,  it  «a>  liel.l  th«t  parol  evidenoo  to 
piovc  such  a  eoiitract  was  adnii.-sil.Ie,  alllioiigli  ilieid.v  ll  u 
responsibility  of  the  carrier  was  .nliuiueil    / 

A  raihvav  company  or  other  carrier  nia^ 
irael  liniil  their  liahiliiv  as  to  the  iiniount 
cuverod  from  tlieiii  for  negligent  loss  of  m'  i 
llie  course  of  transit  (g  . 

But  in  order  for  such  liniitalioii  of  liahiliiv  hv  ^„^m\ 
niiitracl  lo  he  operative  the  special  eondilioiis  imisl  nol 
only  he  actually  brought  lo  the  noliee  of  the  consignor,  or 
he  will  not  be  hound  by  them  (A  ,  but  ihev  mnsi  ^;,lso  l„. 
approved  by  order  or  regulation  of  the  Board  of  Rail- 
way Coramissioiieis  of  Canada  (i  ,  It  has,  honever,  been  held 
liial  the  regulttliuii  or  order  thu>  dcsiUcralcd  covers  llie  whole 
day  0.1  which  it  is  made.  Where,  therefore,  bi-  a  strange  co- 
iiicidenee,  the  Board  of  Kailway  Coinmissioiiers  approved  of  a 
form  of  limitnlioii  by  special  loiitraci  which  was  adopted  by  a 
cniiipaiiy  of  railway  curriers  upon  the  same  dav  llial  llicy  lost 
llirce  boxes  of  housidiold  goods  heloilgiug  to  a  consignor,  il  was 
■Id  that,  although  the  loss  was  possibly  anlcccdcnt  in  point  of 
lime  to  tile  meeting  of  the  Board,  nevertheless  the  curriers  were 
|iroti«ted  thereby  (A:,, 

Moreover,  au  intcrmi  order  of  the  Board  is  operative  until  rt 
ho  either  coiiHriued  or  rescinded  by  a  subsequent  order.  Whore, 
Iherefore.  a  carrying  company,  witli  the  apj.rmal  of  the  BoarJ,  by 
lutcrim  order,  introduced  into  a  shipping  bill  a  clause  limiting 
their  liability  to  cases  in  which  a  w  rittcii  notice  of  loss  was  given 
lu  the  coinpany  within  thirty-si.K  hours  of  the  happening  thereof, 
such  special  contract  was  held  binding  on  the  consignor  (r. 
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alay  JJool/i.  v.  C.  p  R^d  Co  7 
0.  W.  R.  593;  2  fan.  Rt.  Ca,  .3(19  • 
ro,l„llo  V.  {;,.;,d  T,,„d/R.;l.  Co..  7 
O.  W.  H.  846. 


RaU 
to  luni 
or  lii,l 
by  .|... 
confi  1 


ii'latiiitf 
Iktlon 


l^f>5 


I'm,  T-; 


1    SiMl'l.lCJoNTRAI  f. 


Tli.i'  i 


111'    tilMi'    ■loi-    ""I    l''lil'' 


But  a  validuli-.n  sub»W|ii.'nl   in  :"" 
Ijuck  to  nil  mit(r.'d.'Ut  linliilil V  ,m  .  „„„H„„„,, 

„1-  o,„n,cm  .a'n..«  .!,.>  ,nv  .via.,,!  In,,,,  Imb.U.y  ,1  the  .la,,,. 
,„li„g  „!■  ,h..  goud.,  ..,,,1  „u  .„>■•  .'W'.  u,„l  II,.  ,0  >»  a  nvach  .,1  -,.1, 

.a,...,  .u-  liable  (.„  .1,,.  g 1-.  ai.i.o"*^i;  -  """";■ "  ,X.''",'.\  "l 

„,v..n  v.thi,,  ll.,'  t„„..  I,.„,1.>>1.  upon  ll,.'  g^'nJ  >'■•  '1'  '■''  ' 
Ln,  liabd.,y  p,ovi,l..d  l,v  ,1„  .,,....y.l  """  """VT  llT™:,,'  i 
I, tlivo.  >1,..  p.-or,ty  .„„rd  .0  .1,..  l,ol.l,.,-  of  >1„.  b.ll  ol  la.l,,,., 
ai,d  10  1,0  one  else  (w  .  ,,  >     n 

Nor    Joes   the    lili,ilali<>ii    ,o,i,a,„.'d    „i    ■"■'I.    -I-  lUo"'"""" 
Stat  e     SH...  -m     R.  S.  C.    0,  ,!,.■  H„U«.,v  A.,,  app'v  - 

1,,,,  ,v„s..„abie  u„.l  p.op,..'  (a..ilin,.  lo.'  ^^l'^"""  ;, 
„„reha„diso  to  9„d  I,o„,  a  v.u,vl,o„se  over  a  pnw„e  .,d„,g,   ,|»„ 

£,■„„:  l„i«fea»a„e..,  a„d,  ,l,.,vi„n  .  «a,  „o,  ,au-d  b>  tlu  ,n„o„„ 
lie.  Of  ope,'ation  uf  tl„.  raihvny  ,ji  . 

,a,    l.o,vever,  bee,,  .bei.l.Kl  that  the  ter,„»  ol  a  ^pee,,,!  „ 
,n,„  li„„tu,g  Lability  i„  .-,.  «l>eve  «,eh  to„,>.  have  h,,-,   , 
app  oved  bv  ,!,.■  Boa,-d  of  Ha.hvay  (■o„..„.«s.o„....  «ppl>  „o.  ■. 
U^.he  laihvav  eo,.,pa„v  wi,h  vl,o„,  the  ,.o„tr,.et  was  <a.g.„all; 

lad     bu    also  all   'o„neet„,g  U„es  ol  fail  over  .hieh  th,.  .,„„m 

;!;,  .1  eon ,.e  a„  e.e„,ptio„  lfo,„  li„   tUty  fof  a „. 

exceeding  the  su„,sp.,ili.Hl.„  the  sp.e„d..mtfaet,v. 

Nor  ,»  a  eaffier  I  able  „>  -ontfa.-t  fof  the  valt.e  ol  chalu.U  1«- 

J^.^\    .  ^hifd  pafty  when  eaff.ed  by  a  passe„g..f  .nth  b.  «,, 

pefLtl   luggage,  although    ,„  «,se  ol    uegltgenee  the,,.  ...,.!,. 

poSB.blv  be  a  f..,„..dy  m  tor.  vl-  . 

But,  o„  th..  oth..f  hand,  by  feaso.,  ol  hi.  -outrae,.  a  ea,;f„.  > 

„.,.eives  a„  ani.nal  lov  transit  assumes,  so  long  as  ,t  ,s  „,  I.. 

::::,::^,:he:a,ne  ,neas.,re  ol  r,.sponsib.l,.y  as  an  owner  lor  a„, 
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""■  ,        ,    r -  . 

(,)  SHitf,'h>i,l    V.    '.."..•'     ,  . 

/,'n,7    r...  C1„0»J,  18  <)■  I.-  II.  I'"' 

«„,/.('.,.  riso!,),  11  w-  !■  I- ■III- 
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r"il,V  "f  a  llm.l  purlv  (« 


nl  la    III. 


illlillllll    lir   llir    ^n|f. 


.14.) 


r„„/,y,W  /;»»7,„y  l.Mi/i/,,  t„  ,,,  ,.,„.lnml  .hi./i,,. 
I<  Im,  b,.oi,  luHl  llml  „l„,v  „  ,„,,,„,,  ,,,.k.  ,,  ,i,„„  ,,.^  |,„|,,,,,^ 
I..'  ►("■".'I  loiit™,!  il„.  i,.,„i,  o!  ,u,.h  ,i  ,„uvi«o  a.v  10  bi-  .oiislii,,,! 
-irinl.v  again,.  ,|i,.  o„,,,„,  : ,  ;  „„a  ,|,i,  ,„,„  ,,^  ,^  ^,^.  ,  ^,^^^^_ 
►..uclioii  ,,  of  ^oiioral  app]i,.,„i„„  i„  „|i  ,,„.,,,  „.h,,,,  „  ,,„,„„„^„ 
'iimcr  I'lidiavoiii,  to  li,„ii  hi,  li„i,iliiv  i,v  ,|„,,.|^i  ,„„|,,„.|.  ||„, 
iiillial  Kioilnil  lor  tlir  »,.vonly  of  ooi.slniflioi.  l„.iiiR  ||„„  „11  |i„,i. 
utioM«  of  luihiliiv  by  ,p,^i„|  ,,„„,„,,  ,„,,,  ,|,,,,,,|j,.,i„,„  ,,„,  ii^^^j 
<v.ll  kno«ii  pnncipk.  of  tl„-  ,oiiii„oii  l,n>  «lii,i,  i„„k,„  ,„,,;,,« 

.ii3i,ron,  of  ,ucl,  goo.l»  a«  .1,,.  ,i.,.,.p,  f,,.  ,,,1  iiuk,.,  „i,J  „bli«,.  i| , 

10  ddivor  dmt.ols  to  ih,.  .o„,ig„c.,.  i„  lik.  ,.„„ai,i„„  „,  ,,,,,i,,j 
Morrove,-,  if  good,  a.iiv.-  m  iboir  doslinalion  |„  „  daiiuiK.,!  con- 
dition thoro  1,  an  initial  iiiMumplion  that  «i.  h  daiiiag,.  wa.-  oaiiMj 
•Inimg  tlK.  transit,  and  tlioiofon-  tli.  rani,.,  i,  n.pon^iblo  wilhoii, 
proof  of  fault. 

It  may  also  br  poinlod  out  a,  an  a.ldilinnal  reason  lor  intwnivi- 
lUg  KUch  linutatioiiB  of  liability  nio,f  Mronglv  again,!  ll„.  ,,,„i,.r 
Ihal  ho  himself  pivpar,.,  tho  clan.,,  slipnlaling  for  o.xni.plion  („,, 

I  iijiiil  Dhrrimiunlmi  imd  lurliir  Pirfrmiir.  1 

Till'  prweduro  pr,.«,ib.d  by  Malm.  10  prmnl  laihvav,  li,..!- 
INK  orrtain  customers  xvith  partialitv  10  the  pivjndi,,.  of  other 
uislonicrs  1.  very  simple  ai.,1  eliirlixe.  .S,ar;iiig  from  the  fniida- 
ainilal  proposmoi,  that  all  members  of  the  public  using  a  r«il,va> 
*aild  be  Healed  alike,  il  enaels  that  if  one  ela.s  of  „„  leber,  of 
lie  piiblie  can  establish  that  Iheiv  is  a  diflVronce  of  trcalmei.l  on 
tie  pari  of  tlio  railway  eoMi|,ail.y  between  tli,.n,selves  and  anollnr 
1  as*  of  persmis,  il  is  for  tho  railway  eompany  lo  sli««  thai  sueli 
difference  oi  tivatmen,  doe,  not  eonslilule  an  nnjust  discrimina- 
tion. They  may  do  this  cither  by  showing  that  in  r,,iliiy  it  i, 
not  a  preference  at  all,  or,  alternativoly,  they  ina;-  show  that  lliore 
»iv  cireiimslanc.^  which  justify  the  difference  in  t.vatment  and 
rt'iider  ,1  fair  and  equitable.  Oidinarilv,  indeed,  vvlure  a  railway 
c'oaipaiiy  acimres  land  ccmpulmi  ily  by  virtue  of  slatnlor,  power^ 
11.0  co„sidcralio.i  for  such  acqitisilio,,  i.  a  cash  payment' adiustcd 
by  arbilralion.     But    there    is,  apparc.illy,  uolhing    inlierentJv 
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Thk  I-.»vni  SiMPi.i  f'i)\ir[.\rp«(. 


Wli 

11  (■ 

I'lUl 

ff  1 

!u-' 

iini 

in  r 

t<" 

inr.iuilablp  m  nIlM  nn»  nf  i.  rail««<  '<."i| '   f"'  ""■  "ngin.il 

<.wniT«  ol  tl...  a.-(|uir.'(l  luml  t"  »Himliilr  (oi  puv  u,.i.l  in  ..Tvi.'.. 
to  be  rendovwl  hv  ihr  railway  .oui|mn.v  iiintiviil  of  in  monov.  Oi, 
in  nthi-r  »ord«.  u({lwni.-lll«  lov  ill.'  ai'.|Ul«ilion  of  land  ur.  11..1 
rondeiTil  invali<l  bv  lontainvng,  u»  pail  of  ilic  .oni.id.'ralion  (11,1,. 
tlio  railway  compan.v,  siipulaiioiis  at  10  »p«ittl  raii'«  oi'  10  .•»* 
nicnt»  and  iiprvici'"  ovrr  ihi'  land  ►o  in  .juiicd. 

WhiTi'.  tliiTi-l'oiv,  ilu'  iliiciioii)  of  a  iailwa.\  nysifiu  iiavii-iiiB 
various  adjaoiiil  iiiiiiiii'ipuiiliii)  in  ll"'  li.inilv  of  MontiPul  «,< .  - 
nautili  Mitb  one  of  llu'ni  llmt,  in  ,  onBid.u-ation  of  th.'  nnnmipiil 

authoritv  of  lllul  pUuv  allowing'  ib.ui  lo  .oU  r  upon  its  ntlvi-l. I 

lav  ^ail«a^  lines  tbwviii,  tlicy  would  ilmig.'  a  lott.r  »iail.'  of  |m.- 
.iiiigi'r  fari'S  to  uU  peison-  i.-iiling  «itliin  tb''  bouiidarm  of  iIm 
muuicipalitv  than  lb«».-  demandi-d  friuii  ih.'  Inbabilanls  of  1.  il;,,., 
other  ninniiipalitiw  adjoining  llifivlo,  it  was  bdd  thai  m„  I, 
special  rebate  was  not  neees^rily  an  unjust  disenniiiiatiini. 
although  in  onler  to  .iilslify  ugiiinsl  n  elmrge  of  undue  prefi  ivi„. 
bptweou  two  adjoining  niumeipalities,  it  is  neeei-sary  ihiit  all  iIn 
circuuiBtaneee  connoetod  xvilh  the  eo.t  of  eonslroelion  and  .,|i.m. 
tion  of  thi'  railway  should  be  eonaidered,  iiiid  that  ibe  eoiidilnei. 
under  whieb  the  railway  obtained  permission  from  ibe  lunmii'l 

luunieipalitv  to  enter  upon  its  streets  should  be  taken  into  an n 

And  if,  ill  all  the  cireninstances  of  the  case,  it  can  be  shown  iImi 
the  advantage  gained  by  llie  railway  eoinpany  is  no  more  tlwn 
adeiiuatelv  paid  for  by  the  prefereiiee  awarded  in  tolls,  the  ubargi 
of  unjust  discrimination  musi  be  regarded  r.s  not  having  b«ii 
proved  (x) . 

Gin-ptninenf  RfiUwo'/-^ ■ 
At  one  period,  alike  111  regard  to  pass.iiger  and  good-  hatlio. 
thf  Government  raUways  of  Canada  enjoyed  a  practieal  imiimiuly 
from  responsibiliti-  for  the  results  of  either  accident  or  negligemi'. 
So  late  as  188:J,  in  a  case  in  which  the  Court  of  hx(luH,aiT 
found  as  a  matter  of  fact  that  the  perinaiieni  way  of  (he  Pniic' 
Edward  Island  Railway  was,  owing  to  the  rottenness  of  the  ti*. 
■iti  a  most  unsafe  condition,  ibsl  the  safet)  of  life  bad  b.«i 
recklessly  jeopardisetl  by  running  trains  over  it  with  pa»a™gei>, 
and  that"  there  had  been  a  breach  of  the  contract  10  can>  .afel> 
and  securely,"  it  was  held  by  the  Supreme  Court  of  Csuada 
overruling  the  dwision  of  the  Exchequer  Court,  thai  a  pilitioo 
of  right  woiUd  not  lie  against  tho  Crowni  for  injuries  resulting 

b.'c.'R.'iM. 


CosT«Arr»  nt  C\inin(,t. 

fro„,thM|o„.f.. ,.,.  ,         .,,,.„,„„  „,„„^,  „„„|,g„,„„,„  „,„,.. 

.K.ns  of  ,lu,.>  „1  ,|„.  M.I,,,.  I,„„„.  „,|„.H,..  „,.  „p,„,  „„  i„,„|  „„ 
l".vm,m..ul  ™,l„„v.,  „„„,  fu,,|,„,,  „,„,  ,|„.  .■,„„„  «„,,,„,  li„,,|„ 
«.  .1  o..m.„oi,  ™ni..,  I„,  ,|„.  «f,,,  „,  ,,„„,,,,.  „„  .  „,„ 
»«ul  Oovmiiiiciit  niilwiiVB   // 

I.  i.  ho»,™-,  „u„  |„-oWd,.J  1„  ,1,..  ,1„„.,,.,„.,„  „„,!«„,. 
Act(r  that  H„  \l.,j,„,  .|,„|,  „o,  h„  ^,,„.,,,j  ,,.,„,,  |.^,_.|^,^, 
liy  a„,v  ,,„„c...  .ondilion  or  ,l,vl„,aii„„  i„  ,1„.  ,>,,.„,  „,  „,„.  ,|„,„„^,. 
.nm,glwn,  „„v  l„.gli„,.,„v,  „„.i..i„„  „,  ,|„|:,„1,  „f  „„v  „(li.,° 
..nploy,.  or  ..nni.t  of  tl„.  Mini,,,,,,  ,„„,  ,|„||  „„,  „(„;,,,,,  ^J_ 
I'lnv-  0,  «,.mml  l„.  „.',..v,.,l  1,.,„.  Ii„|„|„,v  bv  „,n  noli,,..  ,o„diMo„ 
...  ,|,,Wat,„n  >f  ,,,.  ,|,„„„,„.  ,„.„,,  ,.,,,„„  |,i,  „„^|,^„,„„  „,,  ,„„i^. 

:'"",    •  ""'I  8'""™llv In«  ivluti,,^  ,„  ,|,„  ,„..„„„,.„  „,.  „■, 

May  on  (.ov,.r,„„o„l  n,il„„.v,,  „;,(,  ,.„^„„|  ,|n„  ,„  ;„|„;j^,^  j^^ 
g„o,l.  and  |,o«,.ng„..„  ,,.  „„i„„l„„.,l  |,>  „„„„„,  ,„  „.„,  „„„.,, 
1.1   111,.  ItiillwavB  .\,'l    „  ,  ' 

.\  »on».«l,Qt  .iinila,  |,,„vi»,on  ..  ,„i„„in,.,l  In  ll„.  lnl,.„.oloni„l 
.n,l  Pnna.  Ldw,,.-,!  l,|„n.l  Railway-  Kniploy,.,  P..„vi,l,.n,  Kiind 
.Vil.  mo,.  wl,„,l,  ,.„„,.,.,  ,„,,,  „/,■„  ,|„„  •  „„i,„„g  ,„  ,|,i,  _v,,     „,„, 

1.0  aotion  „kon.  ti.ing  ,l,n„..  ,„•  ,,„v„„.„i   ,„ ,„-  ,i,,„..  ,,,,.^^f 

>l,»ll  rchno  Hi.  .\[„j,.„v  fion,  iml„li,v  ,n  tl„.  ,.v,.nl  of  ,l„n.aRe 
arising  from  til,.  n..gligfiioo.  o,ui«ion  or  default  of  any  oHicor 
iNi|,loy,.  or  senaiif  of  111,!  Mhiiator  ■  (fc,. 

Further  aiuc-nding  .A.ct»  are  7,<:bE<lw  VII  ,■  Ml  (l,)08  8  t 
!i  Kdiv.  VII.  ,..  18  .;i<IOfl  ;  <p  ^.  10  Edw.  VII.  ..,  H  ,'mo].     ' 


Ciimiigr  of  Pumeiiym  ami  Puftniijeis  L,iyij<iye. 
.^though,  as  betore  .'ated,  it  i>  competent  for  a  oarrving  oo.r- 
I'niiv  to  limit  itB  liability  by  speoial  ..ontraft,  it  is,  nevertheless 
.>s,'ntial  to  ih,.  validity  of  sueh  a  limitation  for  ii^  t,M-ni.  to  b,- 
a«.i»U,y  brought  to  ',e  iioti.e  of  the  p„.«,„g,.r  or  of  th,.  ,„nsign,.,. 
ol  goods  at  the  time  when  tho  .iokel  is  i«,ue<i  or  the  goods  de- 
l.vned  to  tlie  company  for  carriage.  Moreover,  ii  <h,.  sig-;a,ire 
"t  th,.  pas6Pi,g,.r  or  consignee  to  the  ,.ontra,  t  containing  .siuh  lirai- 
l»tioi,  ,s  induced  by  a  false  or  misl™diiig  representation  on  the 
part  ,il  th,  agent  of  the  carrier  th,.  person  so  signing  is  not  ,.stopred 
I'ni.hy  from  subsequently  repudiating  his  ns«c„t  to  ih,.  Iiiiiita- 

llOIl  (00). 


(  hlttj, 

.vjo— .«r. 

t'J,iUy, 
■iH--.i;,J. 


',');(.;,.   ,.    M,  ^,od  (1BS2),  VIII. 

.»'»),  19  N.  B.  R,.p.  ^40:  »nrt  Ca... 
!',»..  1st  eA..  430 

','1  ?J*;  '■■■  '»"«■  <■■  36-  «.  80. 


".  2«. 

pi*'  P",  ,Ia^rooloi,i,l  and  Pri„„ 
Mward  Islani  RAtlnirR  EmploT^n' 
Provid,.n,  Fund  ,\,-t.  lj,17  ,6  Kdw 
Vn.  a.  21!),..  28. 

...ijy  ^""  '^  '■•  '■■  ''"*■  t'».  (i«»'i), 

.win.  S.  C,  R.  SB7. 


,)4r,  Till  Law  hi  Simi'LI Comhai  i- 

111  ih.  ,o.m Ia«  ..„....>  n,„l  „„.l>..|.|-;"->|'l"   "'■"•• 

„t  ,|„-  cl.an,.l>  «h..  1,,  n,  -I,.-  (".-..,.,■  .„-,  -r,.  ,l,.|iv,.„.l  lo  ,  ,. ,,.  I 
,|„.  n,,,,.,.,...  »( lmu.il,  ..!■,  M,  il..'  Inn.  r  n>-  ,  nu-  .'iiiin-i.'.l  I"  Uw 

,•„,■  l„f,;  ,.„...»lv  hv  Mnir  K 1-.     B"'  ""'•"'•I'l'  >«"''  ""''"";  " 

i„„|„.,.,,P,,  ,„v  „„nr.-,>  or  «o.«l.  ll."  ."■■•  nul  in-uirr,  ,.r  . 
,„.,„,„.  of  ,„.,«■,.(,...>  nl-  of  ^.,.-1..  I.V  iv.~m  ol  Hh'  l-.."""!  «■ 

,|„„    of    ,1„.    in.livi.lual    .„n'i..l    mi     l.ou...:    I"'inn  J'    ■-■' 

,„„„„n,.nl  of  .1.,.  .onlra.l.  'H.-r..  i-.  h„«.v,.rl«j.l  ;.,,,,„  .1, 
boll,  u  po.iliv.'  .hllv  lo  h,k.  ,.x,r,.l>o,„.l  niiv.  A,„  I  wl,..,v 
,«o  culling.  ...v  .o,nhi„«l  in  uik.  a.  n,  llu'  .■»-  "f  tlu'  on,,,, 

L,„l,o,l,.:n„l«.-  -.„.„..,, .,.i.l,.n.  ...■..„..  „l,H..l.,vlho>:n,. 

i„|,„,,l  tl,r  oWiKiiiimi  to  ink.'  '■»■'■  '"  1""  '"  l"»»''  ^'  '■''"■•" 
„,,  n,v...iU  ..r  Ih.'  ll.iug  ll'al  ll"'  l.oU'l-k.vpc.r  .»  .v.|....,-lW 
,|„.  gu...!  to.  tl..'  .rtuli-  of  Miol.  ....i.l.'i.i  ..lil.."it(li  II"-"  ' 
|,uv.- 1 .10  »l«''l'''  ''l""« "'''  ''"'■ ''"'  ""■""»'"'■  ■ 
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of   Wl.i.-li.   iipilll    1 

iiiiioii.ii  10  a.lii.iii 
u.li    ,a».'    liiiiia 
r  o.ili.iun   .liiHlil 
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A  lligligi'i.l  l.l'.aili  1.1  ...111 
from  a  ,'o...lii..alio»  of  .in  uni-liili.."-  " 
81,(1.  lo.nl.ilialioii.  woill.l  of  il«.'ir  am 
lH'gligi'.li.'.  Ill''  ..l..li'l>  inn  l.lii«'i|.l.' 
uUhmigl.  a  siugl.'  a.l  o.-  ...vniiiMai...' 
iiiav  not  eonslitnl.'  n.glig.iK.'.  ll"'  "'" 
coupl«l  will.  oth...  v.nial  ..<!»  of  inl-f.  a-ilii.  .■  «lll  aiii.,.llii  ".  .i» 
jggvpgtili' 1"  an  iii'iioiialili' wionu 

Tl..,-,  ill  u  ras..  ot  iniii.v   lo  a  valUvav  1-"'"B'"   ''>    "■';;:";' 

„  long  „.gl.,  ..a.n  Mopping  a,  a  >l,o.-,  an,   .ll.nlv  l.gl.l...!  P  a-h.     . 

il    wa»  1..1.1    llnil     alll.ougli   linn'   nia,'    liav.'  lavn   no  a.lio.M 

„„gligeiK' '  in  hav  i..g  a  >l,o,l  plalfon.i  o.  in  "topping  a  . «.  -  ih- 
,,e\'tvaiu.o  ,W..v.o  »,.»  a.  Hn'  iW  of  tho  pl„.to,.|.i,  „i   u,  .„■ 

ad,'.,ualolv  liKhlii.g  tl.o  slali....,  v.'i  ll.at  Hn'  >on.l,,nat.„i,  ol  ll... 

circu.u8tanic8  an>onnlo<l  to  an  a.-li.mabi,'  wrong  ^rf  . 

EfffH  ol  Soii-mpnnil  III  Fair  m    «.•/"«"/  h,  I'lmh"'    '"«■' 

pa,s.n^v  who  .vf„.>  to  pav  bi»  fa...  inav,  by  ,b.  ■-  ""-  f 
'rain,  b>.  oxpcU..,!  fion,  anil  pni  "ni  "I  H"'  "•"'"•  «"!' '"'  '''S^'"' 


w.  b,  E.  ;2;. 


..laoL.  .™t,,  217,  ■><8„tll..l.™i'" 
iullwiiv  Art  ..^1  Vi.f.  ■■.■»" 


ON  Ill\(  IM    Ol 


•  lliil    Hin 


<lvMllin'i-linii-<',  rfi  til' 


.nniluttoi  I'liH'in  iVuvul.il  ili,ii  ill.'  •(imliiitni  »hull  lint  ttop  I 
trniit  uiid  iinr  no  iiuii<'<'4-i>hiii  v  tut<<  .  In  .|iiii',  liourvt-r,  of  tliio 
l>i-ii\  JKioi)  it  in  MitMiiith'il,  iliou^it  itii  itppo-iti'  \t>'vv  \u(«  :iik<-n  in 
Mm  .iiw  of  iIk'  (intmt  Triiifl,  Haihnii/  \  H,,n>f  f  .  'Inii  n  iiu'if 
li'tuMil  on  I  lit-  puit  of  II  |iHiihi>{)u'<  r  lo  |iiiHlnri'  In-  lickri  upon  i'>'C|iii-»i 

-n  to  (jo.  ll'  !)>'  Iiilh  in  ItM  i  |im>  hii«..|  oil'  .  do,  h  not  riititir  tli>'  loii- 
(iiittot  ot  It  tcini  lo  i'\|i,  I  hiiu  ilm  liutH  'mmI'i  ili<'  ii<"<s,>.('iii'il 
H'«t:nii  of  ill'  |{iithMi\  All.  iijiMh  ill  miiiiiiil  ilt:ii  ^lii'tv  :'  iiiihvity 
I  uiii[iutiy  iiiMUcn  ii  tirkt'i  lo  II  pni'  liii-if  fur  ii  pt  -i:^'  on  ii  pfiilirniur 
inii.i  lo  a  piiDii'til.ii  pliii .   Mil  ll  inkci  '(in^i  mil' -  a  'onti.ht  li'-- 

uv  m  (hr  iiiinliiisfi  uiiil  I  In-  i-hiUmiv  pmn  t1i;ii  ilu  liiit'i  >vilt 

i.iin  ilic  foriiii'i  upon  mkIi  iniiu  lu  tlir  p;irii<iil:ii  Mindmiiioii  or 
.'loppln^  pine.'  «pi-<'ili.(l  on  ilir  li'kii.  nuil  \\u-  iww  f.u  t  of  thf 

li^UI'i-  of   lIu'  lii'ki'i    tvfii»ing  \»  rxliilui    i it'iiuinil,  ihougli 

Midii^li  lu  put  liini  on  intjuin  .  i>  not  >ullit'i('iit  to  ,,iiNlifv  a 
n  piiiliiilion  hy  tlu'  loiniunnr  u\-  oiii-i  mimimi  of  tlir  '  oinpfinv  of 
ilic  I'DUti-iRl  of  I'urrtagi'. 

CoiiBi'ipii'ntly,  it    i»  a  liitai.li  ut  .ui       r\   >oninliii;;   mi  l[,lluayl'^  Lmi^iiu  uf 
tin   ii  |K!l>OIl   wlio  litis  prtiil   llin   faic   I      ..i  oin     ^t;itii)ti   ul    pliirr  of  "ir"'""  I'"" 
ill jMirltU'-     lo   anutlii'i'  otulion     to     hi'   >'i(ri.<l    ul    iHi    iiiin  iiinliuli-  <'>'i«-'y 
[loiiil,  nut  in  Mi(ii  lus.-  i^u  rliiim  for  aiMitioiial   Ininagcs  for  illiK'si^  iX,7i'i!li'iMi. 
ii'Miliiiig  fiuiii  I'XpoMU''  I'j  rold  ill  '  oiis'ijui'iu'i'  of  -uili     i-ituicnt  '"'" 
it",  iriiioti-  ll  tuu:?'-  c(f  (laniii^,:--   f/  .     Ami  a  iikt  rtili'  a-^  '        ■inagi'» 
Im  iiii'iuli  of  rout  rail  apptii"-  win  u,  «  iilioni  luiiij^  at  i  mil'       H'trd, 
Miijii  (ivt'tt  iiL'l  on  till'  part  oi'  ilir  larrii'i'  c>r  liis  agmi  pii  vi'iils  iliu 
pii-'Mtigi'i'  fi'oni  I'i'arliing  liis  dv>3riiialiuii   fi 

Uiil  allliough  till'  iNhLic  of  a  licki-l  in  i'\i(l<'jKi'  ul  a  <uiitniL't 
liftwct'ti  till  raihvav  L-ompan^  and  tin'  pui'iliuc-tT  to  i  oiiviy  him  to 
till' di'Dtination  wpi'citiid  on  -uili  tirkut,  ii  i.-.  no  I'vidiNm'  of  u  coij- 
iiatt  fcoiift'niiig  upon  liiiu  the  right  to  hto|)  ui  juy  ini''rni'diulL' 
ftiitiun. 

As  iigiinU  the  'Iniy  of  a  cairu'r    lo    run\r\    a   papacn^'r    lo  timv    f 
ill"  ili'btinatioii  piintud  or  wiitr.'ii  on  ilii,>  tiikrl  or  vou'ln'r  issuid  '"""'"  '  ■ 
i'j  liiin  hy  any  i:ur  purporting  to  go  (hitiu'r,  tt  is,  apparently,  a  t^ntfei  lo 
i|ii('stion  of  fart  for  a  jury  fl«  to  whothi-r  or  iiu  u  \vri((i.'U  or  printod  ''''*""""""■ 
Hiiiciiiiiii    of    destination    exhibited    upon  n  public  convryaiiee  Si^^%'. 
|il\iiig  for  pahS'-ngeiM  upon  u  puhlir  wa\    roust itiito  an  irivitu- 
'iuii  ,iiid  engagement,  lo  all  whom  it  may  eoneern.  that  tin-  vehicle 
tiiiis  liibi'lletl  will  in  faet  proered  to  the  destination  >o  specified, 
l^iibably.  however,  the  issuf*  of  a  ticket,  by  an  ottieial  properly 


{")   T':.,„iu   R.i.L   Co.   V.    I 
ilMUi),  XXIV.  8.  C.  B.  570. 


'.   (IttOtiJ,  12  0.  L.  R.   181. 
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The  Law  of  Simplk  Conth.u  i». 


.,„,.  m  \iib<'ll«l,  to  n  luomlwr  of  thn  pnMi. 
'"  '"""^  1  ^rT:•a  ;r.  t  ,he  owne,-  of  .ho  v..hl,,.l..  ,o  U. 
aniounl.  not  onlv  to  a  "'1^^«     ;  ,„  ^„,„,„,  „  p,„„,,g„, 

perso,,  accepting  and  pa,  u,g  i;^    '         "  ,  „t  aopartmv  u. 

tor  the  purpose  of  being  -';"''/"".;  ^.f"'  „,a,,  apart    tr„,„ 
iorce  momirr,  the  .louvnoy  so  od^elt.8.a  H 

^-t;%t::;n^u.^.ao.^f.>.a>^- 

following  facts  w™  pro      .-L^  the   plaintiff.  ... 

the    number   ot    sights. .  i »  ^^i  ■  ,1  „v  his  «i£e  and  a  li  .ml. 

,  as  a  resident  iu  ^'^'"^^  ^"^'^"'^^"l^ciM  n,  .h. 

boarded  "a  tvailev     "«'f !"'';..'  ,;"'„,,, ,iou  of  pi... J- 

front  and  rea.-   ■Qu.npool  «"»' •    ^   '\  l^^.,,  „,.ju,,h.  foi  .1m, 

,„g  thilhei-,  and  -»•"»"'*';■'*„ '^^  ,'1,;,.  .^t  a  leltaiu  ,o.,.i 
purp<«by  the -^erson  .litharge  '^^^^^  ^„„„      „,„„,  „„ 

«,  ro.,(e  he  vas  "'f°>"'«'    ''"'"„,.„„„  p„i„,.  and  .1    '  h.   n>u„ 

farther,  but  was  le  urning  '"  "  ,       ".^  ,,;,       ,„;„„  ,„f..r 

change,  although  the  ,.oudu....       up^   o   ^  _, .   .      ^^  ^^_^  ,__^ 

hUn  he  was  on  a  Qu.npool  Ro'^^  '  ;  ^  ,  „,,„,,(„  i„  „„„,u„,  ,„, 
he  refused  to  change  or  »-'-'l  ';';;,,„,  „„,„p„,v  ,,v  ,l..:i, 
being  under  the  impression  that  «1'<  "»  "  ";  ^„a;,,,„|„„  ,., 

ri^r;;:^rjt;.es  later,  .jtbo..^ing^;»^^^^^^^^^ 
or  a«>ertaining  whether  or  no  an    he    -;»,;-"«•„,  ,„k,. 

appeal.    The  dissentient  judgment  ot  Idington, 

"'i:r;  „ .....  00..... ..  -^tx- r-'t,::^ 

-— t^\x"ne^trr':ot.  ^-isti..,. 

being  too  abrupt  foi  the  '™8 ''  („,.  a..ci.l.'nt<: 

:r^s:rrrn— :u.--inr.a,. 


(1)  11906).  XXXVII.  S..«.'. 
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whilst  travelling  by  car  is  no  evidence   of   contributory    u»gli- 
^euoc  {V . 

(irt/eral  Propositiott  (/"  fo  the  LUihtlilf/  of  n  Carrier  of  Piis^engirs, 

There  is  an  impliwl  contract  on  tlu'  part  of  a  carrier  of  prt*";::;  CWttv.  5ii. 
jrt-rg  that  ho  will  earry  safely  and  eecurcly.  Whcnevp'-,  uiertfore, 
0  carrier,  by  his  agents  or  aervauts,  knows  or  has  the  opportunity 
ul'  knowing  of  a  threatened  injury,  or  might  reasonably  have 
anticipated  the  happening  of  an  injury,  and  fails  or  ncgh+ts  to 
take  the  proper  precautions  or  to  use  the  pro^KM'  int-ans  to  prevent 
ur  niitigati  such  injury,  the  eari'ier  is  liiible:  and  this  rule  applieft 
to  the  ease  of  an  asaanlt  oi-  threateiuxl  «!*mult  on  n  passenger  by 
a  fellow-passenger:  for  although  a  railway  conipuny  is  uot  liable 
tur  the  wrongful  acts  of  a  passonger,  it  is,  iievertheWs,  bound  to 
exercise  the  utmost  vigilanw  in  niaintaiiiing  oi-der  and  guarding 
its  passengers  against  violonco.  It  has  authority  to  refuse  to  Duty  tu  pro- 
ipceivc  as  a  passenger  or  to  expel  one  who  so  demeans  himself  as  fJ^JJ^^Uh*"^ 
Ut  endanger  the  safety  or  interfere  with  the  reasonable  comfort  on  railway 
aud  convenience  of  other  passengers,  and  this  power  the  conductor  P"™**'*' 
Of  othei'  seiTant  in  charge  of  the  car  or  train  is  hound  to  exercise 
by  all  the  means  at  his  command  when  occasion  requires.  If  this 
duty,  which  arises  out  of  the  eontraet  of  carriage,  is  neglected, 
and  ill  consequence  a  passenger  receives  injury  which  might  have 
been  reasonably  anticipated,  and,  therefore,  avoided,  the  company 
is  liable.  But  a  conductor  or  senant  of  a  railway  company  is 
(inly  calU<l  upon  to  act  in  the  case  of  improprieties  or  offences 
witupsscd  by  or  made  knoiMi  to  him,  and  consequently  can  only 
bo  charged  for  the  neglect  of  some  dut  y  arising  from  circumstanw's 
of  which  he  was  cognisant,  or  of  which,  in  tho  duo  and 
jjroper  discharge  of  his  duties,  he  ought  to  have  been  cognisant. 
Nor  doe^  the  fact  that  an  individual  has  drunk  to  excess  in  every 
case  warrant  his  expulsion  from  a  public  vehicle;  it  is  rather  tho 
effect  of  the  stimulant  upon  him,  and  the  fact  that  by  reason  of 
tho  intoxication  he  is  dangerous  or  annoying  to  others,  that  gives 
the  right  and  imposes  the  duty  of  expulsion:  or,  in  other  words, 
tile  intoxicated  person  nmst  he  drunk  in  a  police  scune,  and  not 
merely  quarrelsome  and  excited  hy  iviisoii  of  the  consumption  of 
alcoholic  liquor  (m) . 

The  general  proposition  is,  however,  (somewhat  qualified  in  tho 
tasf  of  a  gratuitous  passenger,  it  having  Wen  hold  by  tho  Supreme 
Hoiirt  of  Canada  in  such  circumstanie:^  that,  apart  from  evidc:ice 


(/)  .Inr/n    v.    Montreal    StiPft    . 
Co.  (l»(is>,  Q.  R.  85  a.  C.  1(19. 


(m)  C.  P.  Rail.  Co.  v.  lil-ut  (1»03), 

;.\xrv.  9.  O.  R.  74. 
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Thu  Law  oi  Simpi-f  Contracts. 

ol  gro«  nBgligeuco,  the  carrio-  i.  i.ol  liable  («;.  B";,  -■  '1>" 
oth^t  Imnd.  a  railwaj  con.pauv  «l,o,  xv.th  knowledge  o  li..  e.,u- 
diUon,  aUo^V8  a  drunk  aud  incapable  passenger  to  travel  on  the,, 
care  is  bound  to  exercise  reasonable   precautions   to  ensure  In. 

safety  (o) .  ,       u  ■       j  . 

Again,  carriers  of  passengers,  in  addition  to  the  obvious  duly 
(arising  out  of  the  contract  of  carriage,  of  protecting  the  per»us 
and  safeguarding  the  goods  of  those  travelling  in  the  cars,  are  al^o 
responsible  for  losses  occasioncnJ  b.v  the  neglec..  of  their  .e.va„  . 
Mother  and  subsidiary  matter..  Where,  therefore,  dunng  h. 
course  of  the  journey  the  son-anf<  ot  a  vaiUvay  company  detach,! 
one  of  the  cars  ,vitliout  giving  proper  and  sufhcient  notice  ot  tl,. 
fact  bv  reason  of  vhich  neglect  a  person  who  hod  taken  a  sea   „■ 

that  car,  but  «as  lemporarilv  absent  in  another  car,  suffered  In-. 

it  was  decided  that  action  was  mRiulainable  against  the  ra.l«^.v 

company  for  the  loss  (j)  ■ 

Di-ftiiitiitii  <;/  I'erei/iKil  Lugrjage- 

Chifv.  .',u.  Whatever  a  passenger  takes  with  him  tor  his  personal  use  or  co ,. 

venience  according  to  the  habits  or  .  ants  of  the  particular  ,1.  s  1 
society  to  which  he  belongs,  either  with  reference  to  the  imn,.,lu,l. 
necessities  or  to  the  ultimate,  purpose  of  the  journey,  must  1„.  ,,,„■ 
sidered  as  personal  luggage.  This  would  include  not  only  ar.Kl,- 
of  apparel,  whether  for  use  or  ornament,  but  also  the  gun-e«sc  o, 
the  Hshing  apparatus  of  the  sportsman,  the  easel  ot  the  a.us,  j„, 
a  sketching  tour,  or  the  hooks  of  the  student,  and  other  amd. 
of  an  analogous  character,  the  use  ot  whuh  is  ?=-«'"";•;; 
traveller  and  the  taking  of  wliich  has  arisen  from  the  fact  ol  h,. 
iourncvingw-.  With  regard  to  responsibility  in  ease  "*  1*'°' 
damage,  it  is  .[uitc  clear  that,  as  regards  personal  luggaK<.  'I" 
liability  is  the  same  whether  the  luggage  is  carriL.!  in  a  b.ss.S'-- 
car  or  elsewhere,  so  long  as  the  lo^s  or  injury  is  not  oc^«s.o,.cd  ,v 
any  act  of  uiterferenee  uith  the  control  ot  the  luggage  l.y  tW 
pas.«enger  to  whom  it  biJongs  (r). 


(n)  Xhihliaaal'  »■  '»"""  ''"''i"? 
,•„  »/  UrilM  C.>l"ml.i«  (1904), 
XXXV:  3.  C.  R.  6.5. 

(o)  Dmlinrmr  V.  C.  P.  R"'-  <".. 
IG  R.  de  J.  27.  „   .,     „„     , 

(»')  Great  Southern  «"«.  f  ".  \ . 
fi';;„(191J8),  Q.  R.  18  K.  B    72^ 


Co.  C1871).  32  t.  C.  y.  II.  ««■«' 
I).  73,  quoting  Cookburn.  ('.  -L.  "i 
«»,.,.»:..  V  tlii-nt  ireilern  Ehi.  (l«il' 
I,.  B.  6Q.  B.612,  ot  pp.  «21.622. 

(,)  P*«»  </»  Chr«  V.  .(""■■'■'  «"'• 
,„,>».<;  7m>(io»  '■».  '1*W^' 
W.  L.  B.  371. 


Contracts  op  Carriaob. 
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TermiwilluH  of  Cuniir's  Liuliililij. 
A  carrier  ;,  rc«poii«iblc  for  ihc  value  of  tlw  goods  .arricd  by 
lum  until  tho.v  arc  delivered  at  lUeir  desiiuution  (hV  But  as  a 
general  proposition  of  law,  a  earrier  havi.ig  once  tendered  a  de- 
hver.v  to  the  consignee  ihcreby  discharges.  hii„8,>lt  of  his  obliga- 
l.on,  as  otherwise,  his  liability  might  be'  extended  indefinilelv 
Moreover,  a  eousigticc  mav  receive  the  goods  at  !.nv  stage  of  the 
journey,  and  though  (he  consigiigr  directs  the  carrier  to  deliver 
Ihem  at  a  particular  plaw,  there  is  no  absolute  contract  by  he 
carrier  to  deliver  then,  at  that  place  and  not  cOsc-wheie,  unless  such 
tern,  be  specially  incorporated  in  thi'  .o.itrael.  The.-efore,  by 
ia.pl.cation,  the  contract  is  no  ...ore  than  ai.  uudertokiug  to  de- 
liver at  the  place  designated,  unless  the  consignee  reipiires  (he 
f-nods  to  he  deliverwl  at  some  otlnT  phue  short  of  the  ultimate 
destination.  Or,  in  other  words,  in  a  general  consignment  for 
transit  the  contract  is  not  both  an  alBrn.ativc  one  to  deliver  to  the 
toueignec  and  a  negative  one  not  to  deliver  otherwise  or  elsewhere 
than  at  Iho  place  twined:  it  is  ...erely  an  allirmativc  one;  and  that 
hcn.g  so.  as  bclwcii  carrii'r  and  consi^r|,„,.,  n,,,  framilm  is  at  an 
.'lid  whet,  the  consignee  by  his  own  act  forcstaUs  didivery  at  the 
ultimate  destination  by  taking  it  earlier,  and  thus  prcvc.ts  the 
goods  from  aiTiving  tit  the  ter.i.iniis  a,l  qimn  as  tiiev  otherwise 
would  have  done  '.x. 


\'     ' 


I 


Adiim  fur  Frdghl  T„lh  ,ii()i,iiml  i,-hom). 
Wheir  there  is  evidence  that  ehallels  arc,  with  the  consent  or 
M  the  authority  of  the  purchaser,  consigned  by  the  vendors  as 
consignors  to  be  carried  by  eon.n.on  carriers  and  bv  them  to  he 
aelivered  to  the  purchaser  as  consignee,  and  that  the  na.no  of  the 
consignee  was  made  known  to  the  carrier  at  the  lime  of  delivery, 
then,  and  in  such  circumstances,  Iho  ordinarv  inference  is  that 
the  contract  of  carriage  is  b.^wwii  the  carrier  and  the  eo.isionee 
the  consignor  being  llie  agent  for  the  consignee  to  ...akc  it.  Tiie 
remedy  of  the  common  carrier  in  such  case  is  either  by  enforcing 
his  lien  upon  the  goods  or  els<!  by  bringing  an  action  on  the  con- 
tract against  any  one  who,  at  the  lime  w  hen  ihe  goods  were  shipped 
or  placed  on  the  cars,  was  a  pai'ty  to  the  bill  of  lading  or  to  the 
freight  bill,  either  as  being  on  the  face  of  it  a  contracting  partv 
or  as  being  an  undisclosed  principal  of  such  party  (y). 

„i'^  ^'""^  *"■  ^^''''rfw'*'  Exfies^  Co.  (u)  C    P     EaU    Pit    v     «■«..-.#  n. 

yi  s„m  V.  r„„din„  Ex,„„,  Co.     229  ^      ''  "■ 

(IMC),  12  0.  L.  B.  84. 


tiS2 


Chun, 
<I4.  .1J». 


The  Liw  of  Simpi.ii  OnNTUKm. 


C wrier' t  Lien. 


A  carrier's  right  of  lien  for  tolU  of  chattel,  earried  ..  min-mU,-. 
and  applies  not  only  to  the  good,  in  bulk,  but  al«.  to  each  art.cl.. 
composing  the  oggregate  for  the  entire  sum  due  to  h.m  for  tl„. 
transportation  of  the  whole.    Where,  therefor.,  a  carrier  ofhou*; 
hold  furniture  detained  certain  articles  until  the  whole  o£  hi. 
charges  should  be  paid,  hie  right  to  do  so  wa»  upheld^     Nor  ,- 
this  rule  varied  by  the  fact  that  he  may  have  delivered  some  »t 
the  goous  to  the  consig..ee  (.-;.     But  although  it  is  provided  l,v 
sect   345  of  the  Railway  Act  that  railway  earners  may  t."*'"';! 
of  proceeding  bv  action  for  the  i»«v..ry  of  tolls^  mze  the  good- 
for  a..d  in  respect  whereof  such  tolls  are  payable,  and  may  d.-la,,, 
the  same  untU  payment  thereof  .   .    .  .levortheless  the  statutor, 
temedv  is  not  of  so  general  and  wide  an  apphcat.on  a,    o  al  o. 
them  in  retake  goods  which  have  bc'cn  delivered      Thercfolc,.  I,., 
section  does  nothing  more  than  conttrn.  and  establish  the  carmr- 
lien      If  while  the  lien  exists  and  can  be  enforced  there  i»,  tram 
the  circumstances,  any  condition  that  renders  a  seizure  nece«a.y. 
it  may  be  made.     But  there  is  nothing  in  tlic  Act  to  warrant  th. 
belief  thu.  a  railway  carrier,  without  warrant  or  claim  in  (m.ir 
or  legal  process,  can  follow  goods  in  tbo  liands  of  the  oo„..s.i". 
and  take  them  wherever  found  and  at  any  period  after  dcln.rv 
so  long  as  the  goods  retain  their  original  character  and  nm  I,- 
identified,  subject,  possibly,  to  the  right  of  a  boim  fide  puidiaM.r 
for  value  without  notice,  and  so  long  as  the  claim  was  not  burni 
bv  the  Statute  of  Limitations.    The  power  cxinferred  by  Mr  .V>. 
is  cvidentlv  limited  to  the  period  during  which  the  goods  iv,i,o... 
in  the  cust'odv  of  the  carrier;  conse<iaenlly,  there  is  a  right  to  .^™^. 
and  detain,  but  the  right  must  be  exercised  and  enforced  him 
there  is  an  absolute  and  unoonHitioual  delivery  of  the  good*  i* 
the  consignee,  and  not  afterwards  (fl) . 


ciiiuy, 

.■504— 50'>. 
Third  ctaM 
larrinirB". 


ObV-.iiior  oj  Bmhmii  Compnnki  io  proi-ide  proper  fiieililm 
The  Hailwav  Act  of  1903  and  the  rtatnles  since  pa>*'d  in 
amendment  oi-  amplifioat.on  thereof  do  not  oith..  exptvssly  ., 
bv  implication  repeal  those  sections  of  earlier  Acts  wind.  .  • 
pressly  relate  to  public  convenicnee.  Where,  therefore,  t  .- 
private  Act  of  a  railway  company  laid  an  obligation  itpou  the 

(.)  ^,    «.»„«■,«.    V.    B.il„..,eo„      6,-.*.  l>«il.  Co.  (1909).  18  0.  I.,  ». 

(iW).  a.  B.  ^^,  s.  c.  J15.  '«»• 

(.)  Cliadtll  T.   Ki«3-loii  ntid  Pe,«- 


roNTBAiTB  OP  ('ARimnr. 


™iii|inriv  to  iini  ihiid  ,:l„„: 
stations  the  iluty  so  to  do 


»nd  obcd 


icncc  to  the 


ran  flips   hii«,,.n   rertiiiii   -pwilii^d 
la  not   „vuiJ,,l  hy  lati.r  l^'islation, 


roquiii'inonts  of  I  hi 


(iriviite  Act 


enforced 

1  111  .1   MB.   VII.  till'  jirovisions  of  th"  nrivil,.   A.f 
.ndnot.ho«eof,h„Rail«,vA,.,.„r,.hi„di„s;/ 

Uul,  by  way  of  ,.x,,pii„„,  Hlfhough  i(  Is  providod  In   ,...>■,.„ 

"','7""!  "'  -'>-•'■  -1.  A.- V  sra„„vl  ,h„    '        „    1  ; 

«".  ,  io,.  ,„demn,ty  for  „„>  d„„„.,„.  ,„■  i,,„„,.  „„.,,     d  h  "Z 

|.a.,v  .hn  I  be  eo.nna.n.vd  „i,hi„  ,i.  ,„„„„.,„.,  .f„r      ,.  , 

»»"(>.  ,„.v,.r.hei™,  ,hi,  „,  ,„i„,  |,,„,i.i„„,  „|.    |.^,,    ;  '  ; 

n.l..   .    n..,,o„  ,.n,.„,|  hv  U.,.d  (v,„„ il'.  A,,   i,  i, 'l   .n,      ! 

^;.--Hed.™.,,d,,.df.„;h.^;i,;::r::':i';;;:.;::t 

.1...  po,p..d  o.  a  ^ood  ™„«,  „(  ,„,i„„  i„  ,,,p„,  „,  „„.  ,;;.,'• 
There  ore,  ,„  «,eh  ,.«.,  the  ri^he  „f  ,.,,i„„  „„  „,„  „„„,"";; 

vpr,.enutlve,  is   „„(   eoneluded   h,    Ihe  ..vnirali,,,,   n      I      , 

l""i'  IHOvided  for  in  ,he  private  Aet.  hu.ve        „,,,"'    '""'; 

mentioned  in  Lord  Campbell's  \r,  („)  '"'""' 

In  fon„er  years  ihe  qnesiie,,  „f  j„|,„,,  ,„  „     ,,,^,. 

"u,  01  so„,eth,„^  done  or  l.f,  ondone  hv  ,h,.  sen  ,„t.  „F„  r  ,  f 
mpuy  ,,,ve  r,se  to  „,„eh  di..„ssio„  „.  ,„  .,,„„„,  '„  ' 

l.^d.d  th,,r  the  pj„,„„ll  m.^ht  muint.,i„  ,„,  ,uli„„  either  ,n  .„„ 
■ac    er  „,  ,„r,.      [n  t!,e  forn.er  ease  h.  ,„i,.h,  aMe.e  „'        ,     , 

k.l  land  a  hreaeh  of  that  eon,™.,:   and,  on  the  other  i,.,„d  T 

■.lalle,,,,„athewa,bein^earriedh,,her„il„:ue.,„       !; 

II     "™K,l,e  „,  their  ^rvants.  who  were  ho„n,l  no,  „    i,.|„ 

IZ  ""'''"" ""'"■'■I'---.  I  .r  thev  „er    ,„.,^ 

ml.  aesliRenee  was  a   niatt,-r  in  ivsn.,!   „|     ihi,.|,  ,„       .         , 

-"-™Hhehr„n,ht.  App„r,.n,iv,i,„::!,  ',  r:::r:n: 


Ijiiuitatiii 
time  fur 
briuuiii^ 
iwtir.ii. 


N.ituri' 
nf  Hiitio: 


/■)  'y,mt/  T,„„lc  lt„il,  r„  V 
lj-Jj'rt.,m  (JDiiJ),  XXXIX  H  C  R 
*■  'Snii'xl,  [19091  A.  C.'a25   P   c' 

'  "  '"■  '■•  '^'  '■■  ii"i.  r...  am\ 


4  W.   1..  I!. 
1,")  '.'..., 
Elm.  iV  ii„ 
273. 


■  llDliBi.  4  W.  L.  li, 
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•I'liF.  Law  .)k  Simplk  Contrvcth. 

■      Mi.n  nr  nassivc  in    anp:ii-P«»Iv.  uiiinat.Ti.iUtO- 
g«nco  18  act  IS  f*  or  pawiM    i^,  *m  t 

Cmtrihvtoni  S^qUn""-'-  'f  P"'"'a"'- 

„,jnml    I"    tlH'  lu  k.l!!'  „|1,„,,„  ,.  a„  th.'  pult  of  \W 

:::;-;::;  i::::--,;:,:::::^- ...j..... 

,„.,iig,.>,.... of  .1,.- o.i>..,- p»v,y.  N"*;;^-'"  ;♦  '.'>'^ ;;■; ^i. 

,    ™„  l,im«.lf  u|.o„  au  o  ,-.Mu  h.     .  ^^^^^^^^  ,^_^ 

f„.l,  of  „„o,h....  and  av.,1  l.u„».l      1    '.       '  ..  ^  .^^ 

— ■"■"" ""^;""::, :,  a  !  i.M^--.ii-r.™- - 

,,i„d,.,u,n.  or  o.,M,.u,„.m  !..>     1         '     ;'„;«,    Thus,  i.wa 

„.,„t  of  o,-.linHV>  car,.  In  avn.a  ,1  In  '''    Pj"     ,'  ^|,,„  „,.  ,,,, 

.,f  porson.  ruling  n,,on  vhut  -  '■"""'""^  •™,  ."  ,"  ^,  „,,  „.,i„, 
J.l.thal  «,.ul.l  nol  anrhori.oano1l.«■^»•po».■l.^  U.  udo  up  again 

''"^l"'  ,   ■       ,1,    »l,ov,.-8tat.Hl  rul.-  lo  "ontraots  of  passenger  car- 
..xp.'ptri'  that  piisopn'-ni's  \\n\ 


,ml   to  look  Irai-k  or  forwar.! 
„xp,.ptcK.  Mm,   I"':"'"*  ■;  ,.  ,    „^.,,,„i,    .rUuvdonol  mvit,..  ov,.,- 

,„    ,tand    on     1  o    ^  o^       ,"-^1  ^^  .^is  ,«  h.,, 

persons  beyond  the  lim   ol    m  ,  ■       ■     ,,  ,,,i,„t,i 

,eu  and  guard  aecordingly.     .     -j  -  J^  f'         „,    „„,„„;. 

i„     whieh     to\.aceo-el,ov,ng    or    ?™;'^;;'  ;       „^  ,„,  ,„b,,„, 

„r  to  some  linRMing  i.nui.iK  i  „d  m  everv  east  a  rail- 

should  h,-  held  10  kno«  of  such  ou.ton..    And  m 


,  Sail  <•« 


;190G 


wa.v  ,,.„„,pany  „,u„  fk,-  .11  ,.,«.„u„l,i„  |„«.„,„i„„.  „i„.i  .„ 
«.T.den  happemng  (o  on.  «l,o  i.,  „oti„K  .,«,  i„  .1...  ordinary  cour« 
of  event-  m  th.  v„.,„„fto,'  it  „,„v  h..  ox|k.,.iM  tl,„t  ,„„„.  wiU  act. 
By  ordinary  I  do  „o,  „„.„„  I,ap,„.„in;.  always,  or  ,.^v,■^  „,i„„t^, 
.-.r  OVTV  hour,  or  ,.v.rv  day,  ,,.,■;,„,„  „„,  „v,,,.v  wwk,  but  as  likolv 
...  orrur  fron,  ,;„,„  ,„  „,n,  .  .  ,  ,  [f,  „,  ;,,  j  ,hj„fc  ,.„^„„;, 
kiiowl.dg,.,  smokers  wuietiniv,  and  ordinarilv  i.xpeetorat..  and 
llmt  over  the  line  «l  ,ho  side  of  the  ear,  the  "railway  eompanic 
.hould  either  remove  all  obs.rnetion,  f,„in  the  side  of  the  track 
u  millicie...  di8tanee  so  a.  to  avoid  the  prohabililv  of  an  aeeident 
or  they  should  ,hy  the  ere<.|ion  of  a  ser..,,'  prevent  the  pa,sen<fe„. 
Iron,  projecting  their  heads  over  the  s,d, ,  or  at  the  least  cive 
proper  .arning  ,s  ,o  ,he  danger  (,,/);  and  should  thev  not  do  .o 
:.  plea  oi  eontr.butory  ,„.sli'.'.nf..  will  „ot  «„(!!,,.  to  .void  Iheir 
liabilitA'  m  case  of  injury. 

Oeeasionallv,  „,,„■,„,,,,  ,„„  p,.,,,,,,,,,,,.,  ,„■  |„„„^,„„,  ,„^^^_.j^ 
li.e  saving  oi  lile  nia,  nrife  generous  n,i,„le,|  person-  ,o  jeopardise 
Ihe.r  own  ,«.rsorml  s,.  nrily  for  Ihe  .af.ly  of  orhers.'  In  such 
e»»«  lie  ordinary  canon-  ieguhilin..  ..If-pri^eivation  inav  b.. 
s..n,ewhat  relaxiHl,  for  as  the  saving  of  hunian  life  is  a  lawful  act 
-to  put  ,|  on  no  higle.r  ground -if  a  person  l,y  hi,  negligence 
ereotes  a  dangerous  situation  which  puts  a  human  life  in  immi- 
nent peril,  a  man  ia  doing  a  lawful  and  proper  aet  in  endeavouring 
to  rescuo  tho  person  «.  threaten^.  His  conduct  in  placing  him 
self  m  danger  in  order  to  eSeet  the  res<ue,  unless  he  is  needlessly 
..^■kless  in  exposing  himsolf  to  injury,  i,  „o,  uegli^enee,  and  do,* 
not  absolve  the  ton -feasor  from  res|K,nsil,ilitv  for  his  negligence 
and  ,„  such  creuinsranecs  whether  he  wa,  himself  necdlesslv  reek'- 
l'«  ni  his  eondiul  i-  a  .pn-slion  which  should  be  left  to  the  iurv 
tn  determine  (j).  '    ■ 


3S5 


<'„„lrarl.'  of  Corriiiiji    /„/   Srn. 
An  Ael  r,»peefing  Hie  W-m^-  (  arringe  of  Cods 
2.  In  ibis  Act,  unl«»  the  eontexl  ullierwise  requires 


Chitty.  /ilW. 

»AtOEdH'. 
VII.  a.  HI. 
Interpretatiaii 


»     ■■  goods  •■  iiieludes  goods,  wai-e>,  inerelinndis.',  and  articles  "  '^'i^ 
of    any    kind  whalso..ver,  except  li>e   animal,    and  ."27,".'".  '' 
lumber,  deals  and  other  articles  usually  dc-cribed  a- 
■  wood  goods '"; 


83(2) 


:!.')« 


AjipUciitioi' 
ol  Act. 


FnUUUd 

i,.  hill«  c( 


(V 


T.IK  I.A«- .11-  '<l«'"fl'"^  "'"'''' 

..,h„.-    ,n,..uH ,->...-,.i 'V...... li..n..vi- 

Canodu.oa..v,wrtouU,.l.'..Kan„.l..,,.n(ll    fK 

^:z:::''x:::'^^'^^-^^ ■" --"" 

•■'"■'■•■'-''"*■"''»■",    ,,',,, ,  tlK.  ship  »..nvorll,y,  m.l 

'■'"""''••         ,     ,1  -if.'  for  "■"'■  '■"'"l"'""'  ""■'■'f''" 

mid  prpsinali '   "'  ""■' 

uvoidod;  or  .,,„.nls  or  si'iv.iiila  of 

any  »li.p  to  .■a..lMll>  "-111  ^^^.^.^^^ 

for,  pr.-s,TV.' and  properly  .oln,-  th.m.a, 

l,,^m.\,  w™ko,u.cl  or  avo.do.    -^  •  ^,„,,  ^„y 

--"  t"""Z"r":u::;':;i";:'"^-"™;!l:.  ;r  „„■. .- 

tApparo„,iy.  a  -""I;;;:'" ) ,  ,  ,;,;,'';„,„,^  .i.h, ...h  i~ 

d»mago  to  or  lo«5  ol  any  f!..o,.s  ,|^„^,,    ,„vis„>..-  aiv 

„„,  ropu,uan.  .0  Ih,.  p™v..o  d.     M  ^^_^  ^__  ^,,^„,„  ^„j 

bi,,dingo„lyo,,ashu;p.;   -     ;■-     j,  .^  ,„,„,.     „,  „..,  f„. 

are   not   appluabl.   v  h- n    t"    ,..,,,„  ,o„v,,,iouc(.  of  .ciMp.^ft. 

upon  thoir  arrival  at  tlu-l"".nn..  ( 

that  of  \vnri'lioiisemi'ii('';- 


Cn     V     Cairv    L'tif  ■>-^- 

"Ti^f:  &  «. "•■■■''■>■': "?: 


s.  r.  R.  132.  ,„^.. 

,J,.  (1902),  XXXII.  «■*-■''.  I' V 


('u.>  I  j{\L'ih  ut  t'Muii  VLr;. 


;ift7 


5.  Kvns   hill  of  I.Kiiii 


iiliir  (liK 


III   rit  lill<    h* 


vlut 

>lii('i-  outride  ('iii)u(Ih  !<lml]  luiiln 


in^  In  thr  curiiit^r  of  j^^noil^  t'l'uiii  liiiv  pluo'  in  ('iiiiH<lii 


Kvvry  bill  >'i 


rlu 


:   to   lhi>  i'lln-l    lll;lt    tll< 


shipim'Ut  IS  wubjwt  lu  nit  ilir  tiTiii-  un<l  prnvi^iintH  of,  mul  ull  ili-' 
i'Xi'iiiptioii>«  from  Hubilily  tonlaiihil  in,  tluH  Art:  iiiul  hiiv  hlipii- 
latidii  01'  ikgruL'iucnt  pui'iiuitiii^  to  ou^t  or  \ra»>n  ihr  iiiriMliitintt 
Hi  the  port  (if  InadiiiK  ill  ''hkhIh  in  ^l'^|)l>4't  ol  lli>- lull  nf  Imliitt;  m 
iloriiuii'iil   chilli  i,.'  ith'ijiil.  tniLI  >iw\  xnirl,  aii'l  of  iin  •'llxl    / 

6.  Il  till  i.wiMC  ol  iitn  ^lii|)  liiii]>|iorliit^  lii<n  !lllln^i^'■  m  pio- 
{M  rlv  iVoiii  :iii\  port  iii  (  miu'Iu  i-\rK-isi'!s  flin-  <lili;;t'it<'<'  <o  uijiIm'  iIk' 
■.liiit  in  iitl  rc(t|n'it(*  Tuwoi-iiix  itn.l  |iru|KiU  inaiuii'il.  irjuijiprLl 
uikI  niipplirti,  iicillicr  llir  ship  lli'i'  i'h'  owih't',  ii,u'<-iit  or  ihiii dipr 
,-liall  iMH-ium-  or  in-  luld  ii'spon^iMi'  I'.n'  Idhk  oi'  Wiitiiiijri'  icsiiliin^ 
from  fuullh  01'  fn'ors  in  niivit;atioii.  or  in  llii>  iiinnii<;(>)ii<>iit  ul'  ilir 
hhip.  ur  frniii  Uti'iit  dd'tx-i . 

[Moreover,  if  a  cli  .i-tcn-d  nlnp  In-  diwublt-d.  \>\  i-M'cpii-d  pcriU. 
from  complrtiri^  \hr  vovayr  lli'-  dunrr  dofs  not  mcosurily  lose 
thp  hi'ni'fil  of  his  contnii't,  hut  riui\ ,  w  itiiin  u  I'l'asonabh'  time  rj  . 
fon^ai'd  thr  goodH  hy  othij-  niiiinH  to  the  pliicr  of  d.'^linatiun,  .und 
thus  oarn  thr  freight  (A). 

7.  Thi'  ship,  thr  o^Mur.  chartrn'i-.  airnit  oi'  niHfttii'  ^-hall  not  he 
hi'Id  liahh'  for  loss  ari.siii;^'  from  lirr  /  ,  daiigt-rs  oi  \\u-  sea  t,v  oth 
navigubli'  waters,  acts  of  dod  or  piiblir  (.■ncniicH, 
'Jt'fwt,  (]uality  or  vivv  of  th4>  thing  i-arriLtl.  or  from  insiiiHiicncy 
of  pat-kafff,  01'  bii/uri-  iindtT  li'gal  |)t'oi'fs»,  or  for  h)s^  icsiiltiiig 
from  any  act  or  omisf-ion  of  thi'  shipper  or  owih-r  of  the  jrood.-, 
hip  agent  or  rcpri'MMitutivc,  oi'  I'nmi  >aving  or  uttL'tnpting  to  ca\i' 
lifi'  or  property  at  .sea,  or  fMUi  any  ilrviution  in  nnUering  miuh 
si'r\ice,  or  other  n'usoiiiible  de\iation,  or  from  striki'",  or  for  loss 

irisiiii:  without  their  netual  funll  w  pii\it>   or  svithout  the  i'a'ili 
or  negleet  of  their  agents,  senanti^  or  emplove.-*. 

8.  The  ship,  llir  owner,  eharlen  r.  iniuster  oi  agent  >hiiU  not  b- 
liabh  for  loss  or  damage  In  or  in  luniieetion  with  goods  for  a 
greater  amount  than  one  bundr'd  ilollars  pei'  package,  unless  a 


l.imitntiiiij 
<ihip«'»wn"i 
iJHiiilitv. 


LuiM  for 
wtiii'h  neither 
thi?  Nhip.  thp 

inh.-i-i'iil    "»"*•"■  t*"* 
mm  lini   „hart*rer.  &.■. 
ii  liuhlr 


Limitation  uf 
lisliilitT  w  to 
value  of 
goods. 


CO  Sw,  in  this  <iotine':tion ,  Ifarf  v 
Fiirnru.  Withy  S;  Co.  0904).  M 
N'.  3.  R.  74. 

(?)  Id  an  action  for  damapex  on  » 
'hiirtor-piirty  a  frnctlon  of  a  duy 
founts  as  a  whole  dav  (Trrrhtnitn  S.S. 
f'n,  V.  irirnrh  (IflOfl),  37  Que.  H.  C. 
143. 

(h)  Oiven  V.  O'lt'-rhridttr  (189fi), 
XXVr.  S.  C.   R.  272. 

(0  Out.  r  ronrr-rxo.  if  n  railway 
company    <-<mtrai>tH    with   a   f^hip[>iiiir 


i.-impany  to  dfilivcr  full  rarErocs  for 
It*  -hips,  rnd  it  prevented  from  »> 
doing  hy  a  fire  on  the  pormaneiit  h.iv, 
\*  f?n  only  r-:i'fiiif  liability  for  ivi,- 
pt'ri'ovmancp  of  tltc  '■ontrif't  hv  proviui- 
( 1 )  that  the  Arc  OLTii.rcd  thmui^h  no 
fault  of  thpir  own;  and  VZ)  that  it 
was  impo^.'ihli'  to  forward  tho  (foodn 
by  un  nlt"ri::itiv('  routo  (Qr^'-i 
yorfh^rn  nail.  t'o.  v.  Funi^s^.  W.lh't 
S-  r...  riiinsv  17  It.  I,.  <N.  S.l  15fi). 


nu 


I>ecUr«ttuii 
'if  vkliM  hy 
"hippr  not 


BUI  of  iMliuK 


\tuiA  J'utu 
weipt. 


Nutiut)  of 
)irriv«l  of 
■hip. 


Sututury 

offcDOM. 


It; 


Thk  Law  of  Sinn.!  Cont«ai.t». 

higher  \»\w  i.  nunJ  in  ih.'  hill  of  luaiiig  or  oih.  r  i.hip|>ii>K  iloi" 
menl,  iiMi-  loi-  aiiv  low  or  .laiimg.'  wiml.v.  r  it  Ihr  natur.'  or  v.h,. 
of  mull  a.wd.  ha«  h«.ii  fiilM'l>  "lai.^l  hv  Hi-  »liippi"i-.  mil™"  "Ucb 
l»l».'  i.|iil.iiifiit  li«-  lu-u  iiwilc  liv  iiwilMricnri'  or  .rror.  Th.' 
ilc-rtaialu.i,  bv  Ihi'  !.hiii|..'r  uf  lo  Ih.-  imtun  uiul  vuluo  of  Ihr  hikkIi 
shall  nol  Ih'  raiiMihii'd  u^  biii.liiiR  i.ii.l  .oinliiMV  on  th.-  ship,  h-r 
owner,  iharlercr,  inaatir  or  ufjciil. 

9,  KviT>  o\MMr,  1  ImrtpriT,  iiiuntiT  or  ajfiMil  of  oll.v  thip  carrying 
goods  shali.  on  demuiid.  iwuf  to  llm  shipper  of  «iirh  good«  a  hill 
of  ladiniB  showing,  among  i.tli.  r  ihiugn,  tlu  nmrk-  nw.',.arv  foi 
iJi'iitilicilioii  us  funiiilusl  ill  «  riling  hv  ilio  -.hippor,  the  nninbei 
of  puekum-  or  pirns,  or  th.-  .pialilill  or  ih^'  iveighl,  ii»  ll.i'  .aM^ 
iiiuv  b.-,  mid  111!'  iippuiviil  oal'-i  and  londilion  ol  tin-  gocds  ii> 
ilc-liveri'd  III  or  nv.-iM'd  li>  Mali  iwiiei,  chartiMvr.  inunt.  r  or  ag.-iil; 
and  su'li  lilll  i.f  l.idn,;;  slull  In  iH-ilMI  junr  ,A  idi-n.  e  of  tllf  r.vripl 
III  the  goudN  as  1  licriin  deMi  ilu'd  \k  . 

10.  !  This  acition  is  ropfulf.1  hy   1  iV  ".*  ^'fo.  \  .  v.  27. j 

U.  When  11  sliiji  urrivoB  at  a  port  ttliere  goods  tarried  bv  Hie 
ship  are  to  be  deliviivd,  the  o«  11.4',  ehalteier,  master  or  ageul  el 
the  ship  shall  forlhwilh  giM-  >ileii  noliee  as  is  eiisloinary  al  the 
port  to  the  i-onsigiiees  of  goods  to  lie  delivereil  there  that  the  sliiii 
liaa  arrived. 

[But  the  cireuilistance  that  a  shipper  is  iiislructwi  to  notiti 
someone  other  than  the  eonsignee  will  nol  enlilbi  him  to  treal 
such  other  person  as  being  ih.  e.msilJIiee.  and  should  he  do  so  In 
will  be  liable  for  any  loss  oi'iiisioned  ihi'ieby  (/). 

12.  IaiI-v  one  who,  being  lie  .  wner,  charleier,  masleroi  agent 
of  a  ship 

l,a  iii-i'lls  in  any  bill  o(  iudilig,  or  similar  dmuuienl  ol  litli 
lo  goods,  any  claux.  e.iveiiunt  or  agreemeiil  deelaiwl 
by  this  Act  lo  be  illegal,  or  niiikes,  signs,  or  executes 
ain  bill  of  lading,  or  similar  doeuilK  ill  of  title  lo  goixls, 
containing  any  elause,  eovcnani  or  ogreeinent  decUrtd 
by  this  .\et  to  be  illegal,  without  iiiiorporating  vcrlmtim. 
in  (oiispieuous  lyjie,  in  the  same  bill  of  lading  or  similar 
doeument  of  title  lo  goods,  section  4  of  this  Act:  or 
(b)  refuses  lo  issue  to  a  shipper  of  goods  a  bill  of  lading  as 
provided  by  this  Act;  or 

(*>  .\  shippinif  ugont  canue'  Ijind 
hn  iiriiii'li>«l  Ij.v  reutfipt  «f  a  bill  of 
iadiiig  after  tin-  veshel  oentainiiii.'  the 
m«id«  nhiuiied  lia»  •nil"',  »"J  tin-  hi" 
;rf  lading  «>  r,-,.-iv«i  ■•  nol  »  "-isinl 
uf  thf  tpruiH  .111  »hlili  ilir  Kof"l>  ""■ 


shipm^d   (,.\iiyHt    We»t   Tramfiortatiott 
'■„.,.  McKe,,ti»  (161)6),  XXV.  3.  C.  R. 


p„/,-<n/    «/«/    Cu>»>'-alt   .V«'e 
o.   V.    L'Eri'gcr,  21   Ois'.  S. 


t'o.KTiiAi  r«  or  C««iini,E. 


Mil 


iiohw  of  tirriviil  nf  thr  >hip 


•iiflaiinshl- 


(c    n-fusef  or  neglixtn  lo  ((iv.-  rlii' 
>Ti|uirul  h)  thin  Aoi. 
i»  Imbli^  II.  II  lino  iii.t  oxidHling  on.'  il  .himikI  dulliir«,  wiili  ,<,.i  „l 
lirnxTUtioii;   <in<l  llii   >liip  lunv  In    lil„.|l,.,l  thii-rnr  in  imv  A,l 
iiiirnllv  diktrirl  in  Caniiiln  willnii  wliirh  lin   iljiji  i^  f.mnil 

(2    Surh  proportion  of  nrv  p<imliy  ira|i<i"<cl  iukIm  il.i!  mcim 
«»  Ihc  Coiio  ilt'omii  priipiT,  tO)fotIiiM-  »ii;i  ;        ,o»li..  simll  ho  piiid 
In  tho  prrion  injuri<l,  uml  liio  Imlaii.o  hIuII  ...■Ioii^  lo  His  M«j,,n 
for  the  public  tiNm  of  (!iiiiu(Jit. 

13.  Kvl■r^  01.0  »ho  kn..wii,^li  ,|,ip»  koihI,  .,{  „n  i..lliiinin.il>lo 
or  .'XpUmiv.  niitui.'.  or  of  i.  iluiijjoioii*  luifuiv,  «iilio.ii.  l.,.(or. 
"Lipping  llii  (^oodB,  niukilig  full  iliwlosiiro  in  Miitiiio  of  Ihoir 
i.Hlui-"  10.  iii.il  .)l)laiiiiM({  tl.o  p,.rlni^».ioIl  in  wiilini-  '><  111'    ilg.  Ill, 

MliijIiM    or  p.ison   in  olwrifo  of  ll..'  ,liip,  i,  linl.l.'  t.,  ii   lino  of  i 

ll.oubitnd  dolliii-b. 

14.  lioodh    of    UK    mItiini.iKiblo    or   oxploftivo    injiiir.-,  or  .jf  .i 
.longi'ron»  imliiro,  sliipp.d   nitho.ii    .lu-li    |«.rini»..ion    from    ll, 
agcnl,  UMbtor  or  purson  in  oliurg.'  of  the  »hip,  imiv.  ut  any  nin.- 
boforo  dolivory  '(o  llio  I'cnsignc.  ,  l.o  dostroyod  or  rondorod  in-  ,",|;i'|^u|,'J',: 
nuciioiih  by  tho  maeter  or  pi>rson  in  ohargi'  of  tho  ship  withoiil 
coniponBOtion  lo  Iho  o»    ,r,  shippor  or  oonsignco  of  tho  goiMls,  ami 

Iho  person  so  shipping  tho  goinK  shall  bo  liable  for  all  ilaniugi'j 
.liroctly  or  indirectly  arining  out  of  euoh  shipmeni , 

Id.  Thi»  Ant  shall  nol  Hppl,\  (o  an;,  bill  of  lading,  or  »inular 
ilnenment  of  title  lo  goods,  niiido  |.iirniant  t.i  .i  lonlriet  onlorcd 
into  before  this  Aet  oome«  into  foroe,  that  is.  before  .September  1»( 
1910. 

lAobililien  ii)'  Cariiera  h//  Watci . 
The  Canada  Shipping  Aet  ^m  . 
Part  XV,.  seclH.  961    nan  of  o.  113. 
In  this  Part     of  the  (  anada  Shipping  .Aot 


iVlMXUr   .I.H.Y 

.l*"tniT 
dduireruui. 
«,..1»  11 


HIiipptT  Imlilt 
for  d«I..»|n-n. 


A.:t  »ul 
r«tri.Npe'tli» 


Chittv, 
532  -"534. 


961. 

conlixt 


iiniesb  ih. 
otherwise  requiree- 

■  goods  ■'  means  and  iiu-ludos  goods,  wares,  merohandisc  and 

arlicles  of  any  kind   whalsocver: 

■  valuable  securities  "  incJudes  every  document  forming  ihe 

litlc  or  evidence  of  the  title  lo  any  property  of  any  kind 
wbatfloever. 


Dutiuitiuiu,. 
"Oeod.." 


'  V»lual.i. 

u'.'Lirilit*." 


twi)  For  (fcneral  priLt-iplw  govern- 
mg  the  contract  of  carriage  by  «*a,  Heo 
iliillutitl  .\ai;fiiii,o,t  Cu.  V.  D<i»iiih"H 
Hrv,,!,,.-  Co.  (1904),  XXXIV.  S.  C.  II. 
)78.  For  nn  admirable  diwiuisition 
vti  the  b^-  rciatinff  w  ciiajt.-.-j,urtie* 


iinil  Ihe  reapective  obligations  of  sl.ii,- 
onners  and  charterers,  see  y^Unn  v 
/»'«'  (1879),  12  fb.  I>iv.  .',|is.  a, 
)..  js..  (this  decision  was  aftirmcd  bv 
tl.c   House  of  Urd..  6  .Xpji.  C.s.  my 


Thk  Law  or  NiHri.>vUuNrii*irn>. 


\t: 


nMi^ttni 


Li.l'iliti  ''<i 


dKntH^r 


s,., 


f-  Itltll 


>l'l< 


ilKUrttri.  II 
vhIu.' 
luindilii'ii 
pn^'wliin  t 

liiibility. 


!•,  r~.iu.l 


962.  I  iniiTi.  In  «.ili  T  »lmll.  "I  ill'  1"'!'^  '""'  "'  l'"'  ii"i"'"T 
.in<l  »M  111  lirni-  f  whivli  iImv  lioi.'  r'»i»vliiply  (jivn  piihli. 
iiutic'v  ,,  .  riv.ivi  iiiicli.'MV.i  ai  nrdiiin  In  .lull  lioliiT  all  |i.T-.i.,i.. 
a|ipUiiiK  I'm-  |iii»»iiU''  uml  nil  p)"'l'  nrn'ivil  '»!■  i.inv.'Hiiwv.  nnl.-- 
in  fitliir  IMS.'  Iliiii'  in  riuiuiiiuMi'  uml  -illlirM  ill  ■■.iii"'  for  iini  lining 

CO. 

963.  I':iirii4«  in   « I  •lii.ll  !'•■  iv»|i"ii-ilil-  11"!  iiiil\  luritiK.I. 

liniMil  1,1.  I.iwiil  lll.'ll  \i>~.l~.  lull  ill-u  li.l'  l|i"«N  ili'liMlcil  l.i 
ihi'lii  Inri  inn. ■Mill.  •  In  aiiv  ^in  li  u-^i-i'l.  unil  linn  nIihII  l>n  Immiil 
in   iw  .lili'  nil!'  anil  .liliK.in.    m   lli.'  .al.-lii.|iiln(  anil    |  nmuiiil 

,,iin,.,Mn..      cir  'inli    ■■ !-     .111.!-. I    I..  111.'   inini-inn-  lirivinarhi 

iniiji'. 

964.  (aniil>ln  «uhl  >liail  lir  llalilr  l.a  llic  li.>- nl  niilHlilaar 
In  gociK  nil rui.1  I'll  In  llii'in  I'ur  loimnimii-.  r\n|il  lliut  llu  v  -hall 
iinl  be  liulil.'  »li<ii  "ll'li  lu""  "f  il"il»i)Ji'  liul'li'li" 

lu,    wlllioul   111   ir  inlnul   I'anll   ni    |invin.  or  iiillioul  flu-  tHiill 
01-  ni'j-lni  1  of  llnii-  \in<  iil>,  ^iiAanlK  nr  rin|ilnjiT»  ;n  ;  m 
h]   In   1I.U.011  III  liiv  nr  llir  liaiiucru  nf  na\  ijiulinn;  nr 
n.   Iroiii  uiiy  ilil'iil  in  or  I'lnni  tlin  iiuluri'  of  tlin  (tondu  tli.iii- 

M'lvi-«;  or 
{i,   from  arnml  rolibnrv   ni    other  invBlBlilili'  loivi.. 

965.  (  lUriiTh   li,>    wiilnr  "hall   nol   b.'  liublo  for  uliv   lolal  ni 
„(   iiarliiil  Inn-  nf  Bolil  nr  »iln-r.  iliainnn(l»,  natili"-.  jinvi'ls  or  piwioii- 

Mnniy.  iiinii' i  ni  \aliliihli  ^..iirili,..  or  iirliili-  nf  Ki''"'  viilii.. 
,  i,„t  1,1  n,;.  i.HlHiiirv  ii-ivhaiHli-.',  In  r,  aM,;i  .,1'  am  rolili.'rv .  Ilii'I'l. 
1.  iiin\a;  nr  -  ml  ill)!'  ihrT.i.r.  iinli>-  llii  liiir  iiauirn  iilij  vahi. 
ihricnl  lii,-.  al  llii'  liiii"'  ni  ihlivi-ry  for  rntn  .•\aiir,-,  bi'i  n  ili'ilai'il 
In  ih  ,,\iiii  1  nr  v|ii|,|,iT  thnnnf  tn  lln-  larri.'r  nr  liis  uj;.'lil  "i  mi 
Willi,  aial  I'lilnriil  in  lln'  hill  n:  lulling  or  otlipfMiw  in  wrilin)! 

966.  l-.arri>r«  hy  wuli  r  shall  br  liubh'  for  Ihn  ln>c  nf  or  duiimS' 
In  111.  iiiavnnal  bat'trus-'i.'  nf  |W»s,'nj;w~  by  llli'ir  vessels  ;p  I'ro- 
uil.d  llial  Mieli  liability  shall  iinl  e>,,'inl  tn  any  ^reutcr  anioiinl 

r  ^  'V\  II,  liT  ot  I  'lil,  1,,'  "<"  '■"*''  wliore  th,'  ,-iiUHe  of  liw  iippa- 
„„  (a  ri  ...  iiltfr  ..r  vary  a  ....iilru, .  really  (1.11.  wiUji.,  u  «Up„l.ti...  for 
mnde  <lirr.t   with  Ih.-  owner.   iP.„9       ix-.i.J.t.i.r  t.x,™  h.b.tl.y  .1.  the  b.li  o 

„„,;.,„  r„.  fl874).  1  r.  E.  I.  B.  .76;       ™  ,k.   p.r    of  tl..,  ™'""  '*  "»■ 

:.,.„,  Co.  (wm.  XXXIII.  s.  i:.  R.     2.,.  «•  ;.•  «b).^    ,.^^^^_,_.__^,  ,„  .,,,,^,. 

"V..\   nl,,'   .■■„■  .1.1    .l.il.|,"  ..■  " ''  '■".   >.  10111 1.  »  B    <■    H    ll» 


(.'.Mm.trn  !>►  l,\liliiAi>». 


'Mil 


ll.llPi  //IT  hiniili,,!  ilnlliif.,  M  I,,  l!|..  I,.,,  ,,r  ,,i  ,|i|iii:li;.  I.t  .ill\  Mi.li 
\jliiiih|i'  iii'tJi'l<>M  UH  ucc  iiu-nliitiit^t  in  tli.'  hi^i  nrxidiiiif  ^iilinii, 
iiiili««  Ihi'lnii'  mil  III. '.mil  ni'ii    .il'  .in  h  mlirl,.  ,ii  l,»,|  m- iljiiii„i(.  .1 

'in*"'  I ilii'luri'il  mill  nil.  r...l,  iii.  |':,,\  i.li.l  l,i  llunuiil  ,i<|ii,i,  tq  . 

A|i|rari'llll> ,  II  •lii|i-ii«r.  I    111, I  ;„r,|iS  \tm\-   riii-  niiriiim'  b> 

MB  iiml/Ttuki »  111  il.H\,  r  lli.iii  ill  ;;„,»|  „nl,.|-  .mil  iniiilili mi  1 

lliiri'fi.ii'.  iiii|ilii'ill\  lonlriin^  in  ihtI'iu'ii  ili.-  Miviiifr  111  II  -lull 
nhirli  ii.  MiuHDrlliv  Or.  in  nlliir  wnidn.  llii.  |.oiiliiu.|  uf  lairmiti 
•  iilihil  li>  II  Khip-WMi  r  iiii|iortii  u>  iini.  of  ii>  |,.riM>  u  |i|.oiiii...  In 
|iruviil.  II  >i'ii»ii''tli\  (I*..  I,  hiflii,  Kiiiuni  li  jiiid  fiiuiiii,  «,ll  tii.iiiiii'il 

.mil     |illl|llTll      .||lll|,|ll'i|     llll'    111.      ,.|nl,|^       nj'    111,.    niHiil.,.    ;,,i,|     ,|     |,. 

iliii-i.  II,, I   ,1,1  Ihi-  Ijirn-   is  iiiilliiiitf  m   Hi,.  ,\,,[,ti,ni*   il-il,illi    >  ,iii 
liiili,  ,1  ill  II  hill  or  IllilillB  1,1  l-ilii'V  liiiii  fniiii  U:il.llil\     /    ,      Mi.i... 

'"".  if  'liii''  I"'  ■>"!'■ lit  mn-»  h.-tlia.  nic  nil  il„   |„iii  .,1  ill,. 

■l;i)i-i,iMlir.    Ill    III'    lllll!.,'    i,..)iuii-llil|.    I',,l     III      -.if|.|\     „ii,|     111,,    lit 
imi-w  iijirni,  itii-  jiruvihioiis  nf  ^ih'!  .  il'.'l    ,,r  i|„    rtiinulii  Sli 
.\,i    1  .  wliicli  I'liiwti    iuhr  ttl'ui,  thai 

'  'I'l \\nii>,iir  iliiv  iilii|i,  ^lirlli,-]-  r.  ili.-li.  I  11  nil, 1 1,1, 1  , 

eliall  Mill,  will  iTv,  r  williiiiil  lliiir  iii'iuiil  Iiiuli  unil  pii. 


ihijiimi),' 

r„i.  ifii. 


^11    ,iii>  l"v.  Ill' lil',' .11  |„.i> il  iiijurv  ii  riiiiKi,,!  til  ii,i\  jiiimiii 

lii'ii.-    i-iiiiiiil     ill    Miili     Kliifi   .    .    ,   II,.    Ill,, «, mill,,    in 
,luiiiii(ti'»  iiiivi.|i,il  ,if  III-- iif  lif,.,,i.  I„  i.„iii,il  jiijui. 
Ill  III!  ii({;:iv){iil,'  iiiiinuiit   i\ii.iHliii)t  :)H  iliilliirn  uml  !!■.' 
I'i'liti,  for  I'urli  till,  ,ti  ill,.  Mhiji's  Iniinii'-ri-    ; 

laiiiiol  III' iiiMiktid  wan  III  liiiiil  llii' lialiilil  v  in  ,aM- iil' ili.suH.r   / 

.\  niiiiiu^inifuunrrnr  shi|i'sliii»liiiiii|  haM.  |,^  iiiipliiatiiiii,  aiHl,,,- 
lily  ili']iul,'il  li,  hiiii  lij  111,.  ii(i-ii\nii'i>  III  iiii|ilii\  till'  n'Kin'l  fur 
lliiir  Iii'lirtit,  ii'iil  tlliii  rati  null  U'  flour  liy  i.iiijilnyiiijf  Iii.r  ill  ill,. 
,'idiiiiir\   nil, IS,'  of  triiili'  miitalili'  in  tliv  ilasi  nf  \, ■,-!.,. I. 

■  \h  II  iii^-r..>ary  r,iiiM'i|iH'ii,','  of  tlii.-  i|,.|,ii|,(|  aiitlinril  \  a 
iimrmgiug  o-.vinr  iM'lllitli'd  loioiiilui;  ami  ijuiiiay  „ii  i  lioi'i-  mIwI- 
"Vir  i-niiciTnt  tho cniployiii,'!)!  of  ll.o  aliip,  and  fur  that  purposu  lia- 
.lutliiii'it'  1,1  ffi,,.  oidi'i's  for  tl.o  ii«i'S»drv  repair,  liltiiif;  and  niillit 
lit  III'.  M'^s,  I.  in  iiddilinii  to  siiiiig  lluil  ill,'  i>  pro|K'rly  luamiid, 
properly  ^,'I't  to  ten,  and  proporlj  iliarliii  d  tor  tin'  vovngo. 
Williout  tliiil  poiM'r  111  would  I,,'  unalili'  l«  wnd  tli,'  i,liip  to  m'li. 
' At'ii  if  triHiiiit  ri'iiuii'K  iiiily  wi'i,'  ni'i-rhsury  for  tlial  purposi'.  witli- 


l.'iiitnt,  lUHi 


(?)  ;i'.i.  V.  »„/„/;,.„  „,.,/  ihu,„, 
Navisntiott  Ca.  (1908),  Q.  R.  85,  S.  f. 
344. 


V.  llrynMr  U90'i),  X.\XII.  S.  C.  I'.. 
379. 

C«J   R.    R.  C.   I90ti.  V.    113. 

(O  llamh.m,.  fi-A  Co.  v.  /.I,,.!,, 
.1910).    XI. 111.    S.    C.    1!.   1137. 
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The  Law  op  Simple  Contracts. 

it    P^ia   by  the  «,>dor»rm.r,  ,o  ...char.,  -he  ..oun,  to, 
repairs  (w). 


R.    131 


I 


CHAl'TKR  XXVJ. 


CViMHVCl>    HKLATlNt; 


a«s 


St*  (.  Iiittv  uii  Contracts,  llitli  ivlitinii,  titliw. 
I>;.ii^!Uird'aiiiI   Tnnant."   mi.  .'I79--419  f-'V 


Xiiturc  ol  (.aiiiuli  111    1:iijiI    r-iiiil'-.  :*li:t 

Unil    Titles    Art    ;;tn 

Nriiure  and  vtferi  "I'  tfi'.'int  »f  i:>r- 

titiruU'  of  titli-  M.-t 

KftiH-t  iif  nti""*'"''''""'  "'  <Trtili':tti'  Mt 

Traiuifi'i>  of  lutid  ^US'J 

londitional   salec  of  land  369 

Ifi^htjt,  dtiticM  iind  ablig^utious  of 

v>-ndi)»  imd  purfhaseiN  37i) 

trii-icnicntrt 372 

KiifhN  iif  ri[mriiiii  hwiut-  "174 

['ositive   and     iiffjittivc   oovuiiuiit^ 

runiiiuK  wirli  tlio  land  -.  '(77 

l,Piis(-i  o{  lund  ■■'78 

lu))tlitKl  covenflnti*  in  \enifH  378 

lrni>lipd  powem  of  le*i*on  379 

Short  tormfl  of  Icsnec's  (x)vcnunto 

in  Ii-UM^  380 

Siirrondertt  of  leaih'M 3ftl 

lif^'^pt'ctivc  rip)it«  ot  landlord!*  and 

Irnillltrl - -'^J 


TAOe 

t  hutuU  n.c-diiifi  l->  tlu-  land i>«4 

Moi'tKnarp>  liiid  Liu-ninliraDci'A  ...  'S^'i 
Slioi'f.  ii)riiii  of  iiiovtiTiicin'--'  CDvc- 

iiHUtH  JMid  mi-aning  thon-of  ..  ^KG 
.Mt'thodrt  of  cntori-'iiig  or  diMliar(f- 

iiijf  cutitract'i  of  niortf^ajr:' 38U 

TniintniN-'iun    and     devolution   uf 

Ifind  'iW 

Owni'isliip   uf    land    l>y   married 

wuincD -Is)! 

Kffect  of  noticf  ua  trin^lircea  ...  ;i'J.i 

Joint  ownerchip  by  tiustr-i  lOU 

DainagcH     for    iiiiE-tlifiriptinn    or 

diapoas<-s,-ion   of   lund     '■•^'^'• 

Slipriffs"  exei'Ution-"  on  I. mil   3y.i 

"lOiiifs'  s:iles  of  land   aSB 

rtale   for  iirPfar«  of  tiiXL"^  ,  397 

Ijimt   or   d>>stroy«l   irertiticiitcs  ot 

title  3y7 

Rule-,  for  -nhwtinition  of  Htlt-      .  :{»** 


Thl  fuiidaiiiLiital  idin  on  which  is  hiisal  jiropL-rty 
throughout  the  Dominioji  of  Canada  in  that  primarily  all  lands 
liL'loiig  to  thl'  Crouii  at)  trustee  for  thu  people.  Conwwjuentlj ,  in- 
dividual propL-rty  in  land  is  Kri^t  crcatiHl  tliroiighout  the  torritoiicii 
l>y  lettcuf-  patent  of  the  Crown  purporting  to  grant  out  the  laud 
to  an  individual  or  to  a  eorp(U'ation,  eitln  of  whom  thereupon 
bK-omcb  sei.sod  of  the  »ubjeict-niatter  of  the  grant  as  in  fee  simple. 
As  regards  procedure,  although  undor  the  provisions  of  the 
British  North  America  Aet.  1867  aa),  each  province  of  the  Domi- 
nion is  cniitlixl,  inter  alia,  to  make  laws  in  relation  to  "  the  man- 
agement and  sale  of  the  public  lauds  belonging  to  the  province  and 
of  the  timber  and  wood  thereon,"  and  consequently  certain  varia- 
tions from  the  Dominion  statute  arc  to  be  found  in  those  enacted 
by  the  various  provincial  Legislatures,  uevertheless  the  general 
proaxluro  adopted  with  regard  to  grants  by  letters  patent  and  the 


land  UaniidJHL 

laud  tf  nitr 


{i)  ^\s  to  '■  Interest  in    Land," 

ip.  see— WB. 


(-7^)  30  *L  : 
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Land  Till.- 

Act. 


'I'lin  La»  Oh  Sim  I'll:  (Jontk.mts. 

leputtatioii  ot  trauBiVr^  o!  pioiirrlv  lu  laua  iroin  iW  Ciuwu  to  an 
individual  is  tiuit  providi',!  by  ll..-  Land  Tillts  Ad  of  1891  ,/, 
.\,l  is  basi'd  upon  «l.al  i-  cl.4ioiiiiii!il>'d  111.'  •  Torrrnh 
■  In  vvliiili  Ic'iiii  is  iM.iiiit  lliat  »vM.-iii  of  ivgiM ration  of 
inlinsis  in  land  wlio^r  di'ilarod  obic' I 
,(,  iind.T  (iovcniim'nlal  anllionly,  to  .slablisli  and  ivi-tify  111. 
owneisliip  of  an  absolnto  and  iuJ.'foasibl:'  liiU'  to  ivalty  and  lu 
simplifv  it«  llan.Hf,T.  ■'  Tonvn,  •  i.y»l.nis  aiv  of  rampafaliv.  1> 
i-M,.nl  oriiilin,  and  import  a  in'W  priiuiplc  of  i-omvyannng  aii.i 
ival  iiiopiTly  law  into  liiilisb  jniispiiidrnn-.  Tbi'ir  .w.nlinl 
if.  that  transactions  n'lalini: 
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Svsti- 
transat'tiol 


plo| 

.'aliiiT  as  a 
o  or  transft 
.III. lit.  olHiT, 
xiintion  of 
.f  tin's.'  sysU'in 


Askiii  i.i  roiiv.'>.Mn'tnK 

■s  of  Ian  ;  ar.'  I'lfi'il.il  by  n-uistnilion  or  ri'cord  in  ;i 

inst.'iul  ..f  bi'iiif;  as  lu'ivlor..iv  .'ITi'.'l.'d  sol.-ly  by  ill.' 

inslinni.'iits  or  llu'  o.'.nnvn.v  of  I'Vi'iils.     Thi'  AIM 

I  iiinlVr  iip.in  tin'   ri'gisl.'ri-d   prupriuliir  ..!' 


propt'i't  \ 


allo.lial 


tin 


It  is  .'! 
that  whoi 
individuii 
which  till 
b'ttiTS  patent 
io 


ship,  thai  is.  ottiii'iship  fri"-  from  .'illi.i 
till'  lands  of  wliiih  hi'  is  s.-is.'d  ((". 
„.|,,d  by  s.il.  Ill  of  tb,.  Laiiil  Tilh'S  .\.t,  LSIU,.;. 
MT  lands  silnat.'  in  tin'  Dominion  aiv  jfrantod  lo  ijii 
th.'  roiiislrur  of  tlic  land  ro^jistry  of  the  distrirt  ni 
lands  so  granli'd  aro  situated,  upon  r.'i'oplion  of  ihi' 

nliicli  bi'iptainsin  hi»ollico::,isautborisi.dtoissuo 

ih..  palonti'.'  tlu'roin  ibsiBnati'd,  fn'i'  of  all  fcos  and  iharR.  s  /  . 
a  duplicatf  curtiliiato  of  title,  providi'd  that,  upon  si'iircbinj;  lli. 
n-gistry  lib's-  '»  '»  f'™'"'  ''"^''''  "'''  ""  ini'umbranrcs  or  other  in- 
«trnim..ils  alliKtin};  tlir  land  ,(•  .  Uul.  on  lb.'  otbor  hand,  if  n 
b>'  found  tinri'  arc  any  illstriinK'nts  in  i"iistin.-o  whl.h  iniiillil'n 
the  land  or  alf.-H  tli.'  palciil.'. -s  title  thereto,  the  duplicate  .I'ltili- 
eatc  will  only  be  issued  upon  payniciil  of  ccrloiu  Bpccilicd  tws 
The  abov.  -stated  rub's,  which  also  rclatu  to  any  estate  tor  hlV 
or  for  am  Icrin  cxccijins?  three  years,  are  not,  bowcv.r,  appb'  '''I' 
to  trausfcrs  of  land  by  certain  corporations  more  pa 
eiiieil  in  sects.  ,jl     ■'l^^  of  tin'  .Wt  (ne  , 


spi 


lieillail.> 
notiljcation  lo  tti.'  .or- 
porallon  of  any  transfer  in  such  cases  beinji:  substilnted  for  .iiiJ 
dceined  equivalent  to  letters  patent. 

Ill  cases  where  the  original  (.'rant  of  lands  from  the  Crown  «a= 
made  before  .January  1st,  1S87,  the  owner  of  any  cstni.'  or  in- 
lercst  therein  man  avail  himself  of  the  protection  aU..rdt'd  by 
registration  upon  compliance  with  the  provil 
Bccts.  S.'i  and  56  of  the  Act. 


visions  contaii 


neii  in 


(i)  .«  i  .58  VW.  .  .  W. 

(c)  Sw,  in  ttiLs  r.,rnP('tion,  /.«..•. 
V  lL,ln,  (1908),  XI-  S.  C.  1).  381 
(11  ,.»«.  rfiTidcd   unitrr  tlie  p|...visi.).i^ 


..f  tho  Mimitoba  Ksal  Property  M). 
Id)  57  d  58  Vict.  L'.  28. 
(..)  Sect.  .50. 
Ire)  .57  A;  .18  Vi.'t.  .'.  'is. 
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And  ill  sut'U  ctiai'«(/  whi'm  tlit-  land  is  imriuuiubnrcd  and  ttic 
applicant  (who  iimy  Ijc  reiiiosL'iifcd  hy  bis  attorney  duly  ap- 
pointed (5'')  is  either  the  originjil  arantei-  of  ihi'  Crown  or  his 
SUCCC880I'  in  titli'.  und  thcro  ir,  no  otlii'i"  pi'i>nn  in  adverse  possesion 
of  thi'  land,  nor  any  reasotmblo  doidil  as  to  the  right  of  ownership 
m|'  thi-  pait>  claiming  in  \.r  lejjisl.'nd,  tlio  appliwinl  is  entitled  to 
elaini  a  certiticale  of  tji!"  from  the  registrar:  it  being  piovided 
by  thp  Act  h  thai,  at  anv  time  afttr  rrgihintlioii  of  a  title,  the 
registrar,  npon  appliejition  liieiefor  by  tli-'  owner  or  hi^  duly 
-utliorised  agent,  shall  make  out.  ^i^i,  idhcialh  .-eal  and  d{4iver 
io  hiii:  a  duplicate  of  the  eer.iiiea;c  of  lith^  in  the  repisler  on  which 
-ha'  be  (  ntered  all  mi-tnnniiidii  '■iidorsi'd  mi  oi-  allMeliei!  lo  the 
r-ertilicat<'  of  title. 

Moreover'/.  M'lierc  liir  imeresi  of 
!ia\ing  his  title  regisiered,  is  ijnulitiii 
slionld  there  be  no  i-easoiiKlili'  itonbt  .1- 
>r  sueli  iip|)li(ant"s  residuum  of  iiitr>re-.(, 
111  II  eerr ideal e  of  litlc  anil  the  i<sue  nl  a 
in  such  other  subsidiary  nv  eoiilUi  tiii;^ 
It  is  provided  by  sect,  ti-i  thiH  any 
adverse  claim  or  a  claim  not  ryeognised  by  the  apj)licant.  or  any 
peiTjon  interested  in  the  laud  wiio  has  not  coiisenied  to  the  appUca- 
liou  for  regii^tration,  is  entitled,  at  an\  tinii*  Iii>fore  ihe  judge 
has  approviKl  of  (ho  applicant*  title,  to  iile  witli  the  registrar  a 
sliort  statement  of  his  claim  veritied  by  affidavit.  Xi.  where 
any  such  adverse  claim  is  illed  the  judge  bv  which  term 
is  nieani  an  official  authorised  in  the  territories  to  adjudicate  in 
civil  matters  in  which  the  title  to  real  estate  is  in  question.- 
shall  examine  into  and  adjudicati'  thereon,  and  no  title  shall 
be  granted  until  Ruch  adverse  elaini  has  been  diapoi^ed  of  (y). 


iiii  ;i]iplii  !int.  desirous  of 
I  l)>  •^nb'^irliiiry  interests, 
In  Ihe  exieni  and  nature 
III'  iM'utitleil  In  the  grant 
dupliciite  iliereof.  subjocf 
iiilen'Ms. 
p:  isoji   having  either  an 


\'nfurr  and  rlfrrf  of  (rftii/l  0/  ('vrtificafr. 

174.  Kvery  eerliticaie  of  title  giand^l  under  ihe  Land  Titles  Cer^ficatotB 
Act  shall,  exeept-  beconcla(«i« 

,  ■    ,  uvidenoe 

3     in  case  ot  fraud   wbeii'iti   ilii'  owni'i     has    participated  or  oftitle. 

colludixl;  and 
(b)  as  against  any   person  chutning  under  a  prior  certificate 

of  title  granted  under  the  Land  Titles  Act  in  respect 

of  the  same  land:  and 
(cl  BO  far  08  reganip  any  portion  nf  the  hind,  b^  wrong  dcscrip- 


f/)  Sect.  r,7. 

(3)  Sect.*.   lUI— 11.1. 

'h)  S.-.-t.  fiT, 


K')  SiM't.   5». 
O)  Sect.  2  (22). 


The  Law  of  Siuplk  Cunthu  rs. 


L'ii»)rwti.-i-Mi 

iOHtruroent 

ineU«ctH»I. 


regiBtralii-n. 


lion  of  boundaries  or  pairole  included  in  suiih  ivrtili- 
catc  of  title,  50  long  as  the  samo  roraains  in  force  ami 
iincancelled  under  the  Act, 
1k>  conclusive  evidence  in  all  Courts  as  against  His  Majesty  and  all 
persons  whomsoever  that  ihc  person  named  tlierem  is  entitled  t,. 
th,i  laml  included  in  the  same  for  the  Mtate  or  interwt  ther.Mii 
specified,  subject,  however,  to  the  exceptions  and  reservations  im- 
plied under  the  provisions  of  the  Act. 

at  should,  hOMCver,  bo  remarked  in  this  eonnoctioii  that  ocou- 
,,ni;on  agiiinst  the  Crown  for  any  period  less  than  the  full  l.'rn, 
,>f  the  sixtv  years  required  bv  the  NuUum  Tempns  Act  ;/,■    i<  ol 

no  avail  against  the  title  .il.d  legal   .-Stat.;  of  the  Crown , 

n  fortiori,  still  less  against   its  grantc  in  actual  possession. 

Th..  Act  i\  .Tae.  1.  <■■  14,  which  enacts  that  in  informal  ions  ..I 
intiusion  the  subi..et  is  allowed  to  plea.l  the  geniral  is.sue  anil  t., 
i.tain  possession  until  trial,  ivnllv  .mly  rcg.ilates  pi.K.'.bnv,  a„,l 

its  effect  is  thai  if  an  infomialion  ot  intrusion  i~  in  fact  lil.-d .1 

t|...  Crown  has  b l  out  of  possession  for  twenty  u'avs,  th.'  ili'f.ii- 

dant  is  allowi'd  to  ivtain  possession  till  the  Crown  has  establi-l..-d 
its  title  Pul  where  n.)  iiiformalion  has  been  tiled,  there  is  iiolliiiiE 
10  prevent  the  Crown  or  its  granto.-  from  making  a  peaceable  ,  „trv 
and  then  holding  posecssion  by  virtue  of  title  ((). 

It  has,  however,  been  decided  that  a  grant  of  land  by  the  Croivi, 
will  not  prevail  against  a  claim  by  possession  whore  the  Crown 
has  mad,'  a  previous  grant  of  the  same  land,  unb'ss  there  is  .vi- 
dcnce  to  show  that  tlw  Crown  at  some  lime  resumed  its  titl.'  le 
the  land  (m).' 

KlfrrI  ol  Rrgislrntinii. 
70.  After  a  .^.rtiHeale  .if  titl.'  has  h.-en  graiilwl  tor  any  liiii.l 
no  inltcument,  until  registereil  under  the  provisions  of  the  Laii.l 
Titles  Vet,  shall,  as  against  any  horn  fide  transfeni-  of  laii.i 
under  the  provisions  of  the  Act,  be  ..fteetual  to  pass  an-  .  ^talc  »• 
interest  therein,  save  a  leasehold  interest  ot  three  years  or  less,  .» 
to  rende-  such  land  liable  aa  ».H.urity  for  the  payment  of  nion.y. 
71  Upon  the  registriuioM  of  any  instrument  in  luanuer  aboiv 
described  the  estate  or  interest  spe.;iHcd  therein  shaU  pass,  or  tl.. 
land  become  liable  aa  security,  in  manner  and  subject  to  the  cov.'- 


(k)  9  (ieo.  III.  p.  1«- 

(/)  Emmentort  v.  M>iil'li^on,  [laObi 
\.  t.  569,  P  C.  Ita..i«ioi,«  by  tl... 
Courts  ot  NfW  Brun^wirk  siid  Movi, 
S,-i,tia  to  the  ftfeft  tllut  wlien  ttip 
rrown  had  b.-cn  out  of  uctuul  po^se.*- 


.sion  for  tweiitv  years  it  i-ould  not 
iiiakL-  a  grant  until  it  liiid  first  t'^tJb- 
liihod  its  titb:  by  information  or  in- 
trusion, overruled. 

(m)  CliMolm   v.    U:Ai.-«     '!-'''■ 
\XIV.  S.  C.  B.  .04. 
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nanU,  conditiona  and  eontingetnicT*  oitluT  specitically  f-ot  forth 
in  surh  instrument  or  inforeutially  Iiv  implication  of  law. 

73.  The  lilli'  to  the  Ifint!  mnitiomHl  in  any  CLTtificafo  of  title  impUnd 
jj'raiited   under  tlie  Land   Tillos   Att   sliall,  hy   implication,  and  r*^I"J'^f^,„„ 
without  any  special  mi^ntion  in  the  ct-rtitlrato,  imlesis  tho  contrary  *■■ 
JR  i-xpressly  declared,  hp  subject  to— 
fn'  any  siibsifiting  ri'scrs'ations  or  cxccplions  lontaioed  in  tin' 

original  grant  of  the  !iind  from  the  Crown: 
(b;  all  unpaid  taxes; 
•(■     any  publir  Jiighway  ■»■  liglu  oi  wny  or  oIIht  pnblir  t^abe- 

mi^nt,  howfiH'vct  irpiifcd.  upoii.  over  oi-  in  rraput  of  Ihi' 

land; 
id'  any  subsisting  hnsv  or  ugrt^-mrut  lor  ii  leaai'  for  a  period 

not  exreoding  iluee  years  where  ther*'  is  nctuni  ourupa- 

tion  of  file  iiiiid   undrr  tlie  name. 
(*'.  any  decrees,  orrlers  m    cxceniioiis  !iguiii>t  ur  affecting  tin- 
interest  of  the  o'.\  ti(  r  of  tlit-  Iitiid  which  have  been  rogi>:- 

tercd  and  mainidinid  in  force  against  the  owner; 
i'f    aii>    right  of  expropriation  which  may  by  statute  or  ordi- 

iiaiict!  be  vcsteii  in  tbc  Crown  or  any  person  or  bodv 

corporate; 
(g)  any  right  of  wuy  or  otiiii'  easement  granted  or  acquired 

under  the  provisioiiH  of  the  Irrigation  Act  (61   Vict. 

0.  35),  88.  7,8. 

72t  The  owner  of  land  for  wbieh  a  rertiticate  of  title  has  been  Effect 
granted,  except  in  case  of  a  fraud  wherein  he  has  participated  or  "  '""^  ""*'' 
colluded,  J>hall  hold  such  land  subject,  in  addition  to  the  incidents 
implied  by  virtue  of  the  Laml  Tittci  Act.  to  such  in(-umbrauceK, 
liens,  estates,  or  interefits  a-s  are  notified  on  the  folio  of  the  register 
whi(h  constitutes  the  certificate  of  title,  but  absolutely  free  from 
all  incumbrai.cet.,  liens,  estates,  or  interests  whatsoi'ver,  except  the 
estate  or  interest  of  an  owner  elaiaiing  the  same  laud  under  a  prior 
e.eililicat<,'  of  title  granted  under  the  provisions  of  the  Land  Titles 
Act. 

[2)  Such  priority  shuli,  in  favour  uf  any  person  in  possession  of  Computation 
land,  be  oumputod  with  VLiVreiice  to  the  grant  or  eatlicfct  certificate  °*^lll'!^}^  "' 
of  title  under  which  he  or  any  person  through  whom  he  derives 
litle  has  held  such  possession. 

It  is  further  provided  by  sect.  7o  of  the  Land  Titles  Act  that 
for  the  purposes  of  the  Act  trustei's  shall  be  deemed  beiieticial 
't^Miers,  and  that  no  memorandum  or  entry  shall  bo  made  upon  a 
ieriifieate  of  title  or  upon  the  diiplieatt  thereof  of  nny  notice  of 
Uust^   whether  express,  implied,  or  voui^tiuctive 
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TilK  law  (11  SiMPl.i  CiiNTiiM-rs. 

77.  l„s,r,u..o,.t,  rcgi.l.'.«l  .n  r,-.poct  „S  or  aUiKMing  H.''  -a-'O 
l,.„d  sltall  1,0  .nlillod  to  pn„n,.v  .ho  o...  ov.r  ih.  oU.n-  "-«.'ding  .„ 
thr  1 , MU- of  .vgi»lration,  ami  not  accotainu  to  th..  dato  ot  os,.,.,.t,<„, . 

76.  I'-.vnrv  Inslrumonl  .l,.,ll  l..«i.t<'  oix-rativo  .orotdinp  to  ll... 
„  nor  and  tntn,.  .h.reof  so  tioon  a»  rt.gi»lo.r..d,  and  -hall  thotntpo,, 
or™,.  ,r«n»ffr,  -urrnndo,-.  Amvg.  o,'  di*  harp.,  as  tho  oas..  ...av  h,^ 
,h..  land  or  o«tnlo  or  intcro.1  n.-ntionod  in  sneh  ,nHtr...n..nl 

68.  In  tv.rv  n.Htnnn.nl  itanslVi-ring.  .-...■...i.l..o.n^.  or  .harsH,. 
„,v  Ian,;  lor  ^hich  a  ...rtili.ato  of  tith-  has  b.vn  Rran,..d.  Ih.'  lol- 
lop ins  >-'»tnl«rv  oovnnant  i.  in.pli.sl  bv  th,.  U-anstoror  or  ,.„un,- 
,„,,„oor  vi..:  Thai  iho  ,ran>f,.ror  o,-  ..„.n,nhran,vr  vv,ll  ,lo  «„ol, 
:h.1,  a,id  ..xanu- >„ch  in.lru.n.it.s  as  .  .  ar,.  ,i..,v.«.r.>  ,0  S'v 
olTwl  to  all  .'ovonants,  oomliiions  «n,l  p,ii-i,o»,-  ■.•xp"^''l.v  -''  I'"''' 
,„  «,oh  in,tr„n„.n,.  or  ar,.  hv  th,.  Land  Titlo.  A.,  a,.,la.v,l  m  K. 
;,„,,li,.d  aga.nsl  sn.i,  p,.|>on  i,.  inst™„.,'nl-  ol  a  I'k"  «»<"<•■ 

172  .  -1  In  al.v  ,.<■(;  m  for  an  alli'^'-l  l>r.',„l,,of  "">  »,„l,  ""- 
„l„.l  ,.ov.;,a„l  Ih,'  ,■■,»,.,.,„„  aU,.p.d  10  1..  hrok..i,  n.ay  h,.  «■.  l.a,l, 
'nd  it  shall  b.'  hnvfnl  l"  ,>»>«>■.  P'"'^i'"''>  '"  *'"'  """"'  "'."""'"'  "] 
,|„.  c-„v..nan,  had  I....',.  .■xpn'S*.,!  in  »o,-ds  i,,  ,h,.  iranslor  or  ,.,l,.., 
tnstrutnent,  any  law  or  ..ract,,.-  to  th,.  .-ontrary,  notwtthsian.h,,. 
Ihal  thf  party  against  whom  th,>  ,!,•,  .on  .»  bro>.Rht  d.d  so  .^ovona... . 
(3'  Evcrv  Jh  in.pliod  oov...,ant  shall  have  th.'sam,.  force  a„,l 
offecl  and  ho  ..nforot-d  in  th.-  aa.«o  .nan,.or  ,«  if  .t  had  b.-o.,  s.., 
out  at  lonsth  in  the  transfer  or  other  .nstrumcnt. 

.4     Who.,  anv  tra..»tor  or  other  in9lru.n...,t  .n  ae.orda...v  »„ 
,he  Lan.i  'i'..h-s  Ao,  i«  .^xoet.ted  by  mor..  parlies  tha.,  ono,  -,,rl, 
,.,„enanls  as  ar..  hv  Ihe  Aol  to  b,.  i.npli.Hl  in  ins.r,,n.o,..s  of  a  l.k.- 
„atn.v  shall  b.'  ,o„str,.oH  to  h.-  sov.-ral.  an,l  not  to  b,...l  th.-  par.,.- 

■'"'B,Ir.vorv.ovonan.    and    power  .leolarvd    .0    h.-    in.pli..!    „, 

anv  ins.rnmo...  bv  vir.,.-  of  th.-  Land  Title*  Act  ,n..y  I, «:., ,-.! 

or  .nodilied  bv  express  d.rla.nt.on  in  the  .nstrnmenl. 

69    1..  ev.-rv  instru.n.-nt  translV-rri.ig  land,  for  wh.el,  ;,  .rrnl,- 
.at.-  o"r  title  has  h.-.-n  grant.xl.  »nb.,eel  to  ...or.gago  or  e„.:un, bra,,.. , 
ther,-  shall  b..  ..npli.xl  a  eovo.,ant  by  th,.  ,.ansf..r.-o  thai  I,.-,  .!,.■ 
traosfero..,  w.ll  pay  the  prin,ap„l  ."<-,-,  ■"'-•■"^' "T"''  ;;;„";::. 
ohargo  so,-ur«l  by  .he  mortgag.-  ,.r  oncmnbran  e.  after  th.  . 
„,.l!.  the  thu,.  sp..oi:i..d  in  the  .,.».r,.,n.„,  e.-..at.,,g  the  sa.,..-  . 
w.ll  i.,de.n.,ifv  a,.d  keep  har.,.l,.ss  ,h.-  .ransf.-ror  froru  and  a.a.aM 
Th     principal' -no.  or  other   .n„,.,.ys  st,cnrM   bv   the  .„stru.,.« 
^ati  g  so'h  .nortgage  or  e..cn,nhra.,oe,  and  fro„,  a.,d  aga.ns      ■ 
liabilit,  in  ,esp«-t  of  anv  ,ox,.>,a..t  tl„.,v..,  eon,a,.,oa  or  un.U,  -1.. 
Land  Titles  Aef  in.pliod  o.l  the  part  of  tl..-  Iransfe,,,,- 
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Tram!m  of  I^niid  {mm  . 

Upon  a  transfer  of  land,  which  niui  be  su/KcientIv  idontifliHl 
and  (if  doomed  mvvssarr  by  ihr.  voffMmr)  a.oonipani.d  bv  plans 
made  on  a  pre»,  ribed  seale(«),  no  word,  of  lindlalion  are  neee«- 
sary  u.  order  to  transfer  all  or  any  title  (herein,  nid,<s  „  .ontrary 
intention  i,  exjin'ssed  in  the  Irausf  r  ;«).     If,  h,„ve.vr,  wonia  of 
limitation  are  introdueed  into  any  Irannfor  or  devise  of  land    sueh 
words  have  (he  same  foree  and  meaning    as    similar  words  of 
hmitation  would  lia^.  if  u,^«l  by  way  of  liniitalion  of  „nv  |,er«oiial 
estate.      Therefore,    in    .■oiiatruiue'    a    lvsonal:on    of  'mines    or 
minerals  or  other  limitation,  whether  siub  reservation  or  limita- 
tion be  by  ,,ri,afe  deed  or  by  statute,  reitard  must  be  had  not  only 
to  the  words  employed  to  describe  the  Ihinp  reserved,  but  also  to 
Ihe  subslaiieu  of  the  liansa.  lion  or  arraiif-i'inent  wliieh  sneh  deed 
or  act  embodies.     .Ajraiii,  the  words  -niines-  and    ■  minerals '■ 
when  used  m  su.li  a  eoiineetion  are  not  delinite  terms-   tliey  are 
susceptible  of  limitation  or  expansion  aeeorJiiiR  lo  Ibe  intention 
with  whieli   they  are  employ«l.      But  al.hoiigli  the  phrases  aro 
ehistic,  the  meaning  of  words  reserviiif;  mines  and  minerals  eannot 
bo  so  enlarged  as  to  inelude  therein  a  snbstanee  or  thii,^  whiel,  was 
not  in  the  eonteniplalinn  of  ..itiier  of  the  parties  when  the  reserva- 
1  ion  was  made  and  the  eontracl  entered  into.    Where,  therefore  a 
deed  reserved  to  the  granlors  thereot  "all  mines  and  uuiirries 'of 
metals  and  minerals,  and  all  springs  of  oil  ii,  or  under  llie  said 
land,  ivhether  already  disioverod  or  not,"  it  was  lield  by  tlie  I'rivy 
Couneil  that  ateordiiig  to  the  true  eonstriietion  of  sueli  a  roser^-a- 
liiiii  the  rishi  to  seareh  and  bore  for  iialural  ^ms  was  not  e,xiv.pted 
and  therefore  pass'jd  to  the  feimUv(p). 

In  the  <-a,se  of  a  eonditional  sale  of  realty  or  eontraet  of  sale  C„„diti„„.l 

with  a  right  to  redeem,  althonsjh  the  Krant  is  limitiKl   by  the  ' 

iiroviso  givins  the  vendor  the  right  to  repurchase,  nevertheless 
until  llie  esereise  of  the  power  resened  the  elfcet  of  the  s,ale  is  to 
transfer  the  tille  in  the  land  lo  the  purchaser  in  the  same  manner 
as  a  simple  .ontract  of  side  would  do,  subr't  oiilv  lo  the  proviso 
for  repurchase.     But  such  a  proviso  is  valid  mid  biiulin;;  not  only 

(wm)  .Scrti.  78—82. 

I")  Sects.  R3— fi7. 

(o)  WIktc  l.Tnit  H  Ir.ansfen-cd  iiiidpr 
n  cnnvfvancc  absnliirp  in  form,  thiiuirh 
III  fapf  then-  Is  a  trust  to  sell  i.ml 
n'i'oiint  fur  the  price,  the  trnnsforee 
iiinr  sell  without  notice  to  tli|.  ef|»it- 


salB  of  lund. 


al)li'  OM-.nT  (0;,-„./  V.  Mr\.-:l  (1902), 
-W.XIf  S.  C.  11.  2r,).  Asfotticoffeot 
of  ;i  (Ifforred  eonvovnr.ip,  600  rhrn'if 
V.   I/:/.,,  1 19091.  Xl.t.  S.  f.  li.  (i()7, 

mi  . , U.J  r,v,.  r„.,  T.-l.  V.  r„,-n„i,.„-„„ 
11912]  .\.  C.  864.  P.  C. 
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Voluntary 
convcyaii'*'' 


THF,  T.AW  of  SlMPl.l    CnNTnAPT^- 


iibligAti'iii:^ 
of  vwi'l'ifi' 
ii'i'l  (Jiti*- 

I'llllMT"  "I 

Uad. 
Knrf.itiirr 


„p„.,  ,hn  on.ina>  p»r,i.  .h.r.,>,  hn,  „..o  „„on  „  tr„n.f..^  of  ,h» 

purrha.cr(7).  .        ;,,  ,^„,,^.,  ii,  mi,..  <-.  ^ 

A  voUmlary  co.u .•.^ anc  ■  at  lui  u  ^^^^^,^ 

(I,„,,„ial).  -'-';""  '•"'"';^'":^/^^,„;:,,.,„U   H  „.,„„    i„ 

(livcsting  I'll"  "'  ""  ""■  I'l^T"" 

thereafter.  .  ,  ,  ,i     ,i„„.    \,nl  liuviiii! 

contracted  "™™'f;"f  „;"',,,  witluUa.s'a  l„r,..  ..cti.u  of  l„s 
voluntary  settlement  «'i' '^  '  ,,,,^  „nd  eon.eq>,ently  .le,„-ise. 
property  trom  tl,e  payn.en   ..I  .1-         N "  "        ^,,..,,,  ,„„  „f 

^„V.peetan.  creditor  ot  '^'j  ■";;";;;■  ^l^^;.:!"--.  A.ai,,, 
.etual  ii.te„.ion  on  Ins  1'";;'-';^     ,..',.  „„„.,,„„,  .f  a  pe,-.,H, 

in  the  absence  ol  any    "  '■j'  ^      „,  ^„,,„,„,.„  t,,„„,  „„  propcTtv. 

„wi„Rdebt-nmke.a.etl.  ny,   «  ^^^^^^  j^,,,^^^  ,^„ 

^hieh  U  the  proper  Imul  " '"''  ^"^  ,  "'  ,„id,  ,hen,  sineo  it  i^ 
„n,oun.  «tthon.  «h,eh  the  '  f  -;,,",  p„„,i„,  U  e^e- 
,,h„  noecsary  eon,equenees  of    >>    -;'      '  ;^   ■;,'  ,,„„u  he  the 

tual)  that  »on,e  creditors  ";"»'  ;™." ,  ;'"„,,  „,„,,  inf.M-  tie 
dnt,  of  the  Conrt  to  d.reet  A  u  y  .h  .  ^^^^^  ^  ,^  _^^^,.^^^^^ 
i„tcnt  of  the  settlor  to  hax  e  been        '    '  ,  ,,„.,„pl„,ed  In 

and  therefore,  thai  the  ease  ,s  within  Ih,  nicln 

the  statute  of  E'^-^  Uw^sect    7i»  of  the  Land  Titles  Act  thai  a 
It  is  further  provid.sl  by  se  1 .        o  ^_^^j 

t„,.fer  of  land  shall  .--^  >,-;>'  ^^  ^:Z^  i,  „  '^rtilha, 

that  (.s)  upon  every  f"*"  "';,,,„„,  ,„  ,„e  transferee  hv  H.e 
of  title  a  duplicate  thereof  shall  b, 

-*^>»---''°"  :;;J^!'X!«  :f  l.ther  or  no  a  person  „ho  h. 

The  Rcneval  ruli  ot  law  as  .«  ,.oni;i  'i'' 

.IcM  to  purchase  laud^iinasuW^^^^  ;  „„. 

Uis  contraci  can  J-"  ^'^^    ','„,,  v  ,„  anolhcr,  seems  to  1. 
latter  subsciucntly  f  "^.'     J  ",,„,■  „,e  mere  fact  ot  der„„l.  i" 
though  it  is  no.  ;^-;;^    ,    ^'.a  ™    0  iustify  a  forieiture  of  tl. 
completion  IS  not  .nou^'h  in  al  1  ^^^^^  ^^,.,. 

dep^it,  unless  there  be  a  ^'^  l^^^  ,  :^:i„.„,.  i„  .,„.!,  ... 
ment  (0-     '"^'^-f  "  ',    '      d  feu   bin  as  to  disenliUe  hi,u  i" 

:™cn,enlpreeIud,n,h.mfromsodom.("). 


I  J; 


,    ,   w,„.  V   r».."'(1897).XXVll. 
?,8^9,    XXIX.  S.      .^  «;,,„.     „, 

r/j;.^"   V.   «/.»»   (>9»"i,  ^^^' 

S.  C.  R.  91. 


(,)  Sect.   »2.  ,„(1!1H.  I-. 

.576.  P.  C.  „       .„.  ,,, 

/,,,    liiirrrV,    l-'J-   /■"'''■   ' 
,.,.  .;iS7.«.  1-.  B,  10  Cli.  512, 


xrr  raniiot. 


CoNTRArrS    RFI.ATTVr!    TO    Tj\Nn. 

AocordinR  to  thn  law  of  vonilo,-  and  p,ir<'h.»or  th.  infrrrn™- 
ummllv  ,s  ,1,„,  ,1,0  ,,„nl,„„.,^  ,l,.po,if  i,  |,„i,l  „,  „  ^„„„„,,„  ,„ 
tlu>  [K.rfnr,„«„,.o  of  th,.  ro„(ra,  f.  and  wIkt.'  tl,,-  rontn„l  ko,.»  „IT  bv 
roa»on  of  ,1„.  ,l,.f„uk  of  ih.  purl,,,,,.,.  ll„.  v,.,ul,„.  I,  „„,i,l,,,  ,„ 
retain  the  deposit. 

This  U  ,y,„,inlv  ,1, ,„,  ,vl„,,,.  i|„.  p„,,|,„,„r  i,  in  f„„„    „„j 

Ihn  v,.„dor  l,a,  no,  ,,,,,.,,.,1  ^vilh  ,|„.  sobj.vt-.nattnr  of  ,I„.  .,„„„,■,. 

II   bi'irif,'  rlonr  la«  in  amh  liniiinslini 

bv  roaMin  of  liir,  own  d.-r,.iill.  nn.|uil-o  a  l-ii-l.t  to  ,vs,  i,„l  „ 

into  wluch  lip  lias  voliintarily  <>ir.'red  (r) 

(Kv™  in  „„.b  n-|vunistan.-,,  Iiovtv.iv'  it  has  boon  hold  that  an 
ini-frootnal  at,o„,,.t  to  m-ovor  bark  a  .lopo,it  will  not  estop  Ibo 
defoatoil  pnrtv  from  lann.bi,,.  ,  ,ooond  notion  foi-  tho  rooovwy  of 
llio  dop„.,„  aflor  .  v,lo  of  tbo  p,-oporly  to  a  third  jHTson,  tho  oan-os 
ot  tno  two  aotions  not  boinc  idoiltioal  (.r,r)  ) 

Moroovor,  whoiv,  bv  roasoii  of  a  broa-li  of  oo„l,„ot  „„  ,|,o  part 
of  III.'  ori^.,„al  purohasor,  tho  siibjoot-niattor  of  iho  ha,-,.ain  is 
again  put  up  for  sale,  and  tho  proporlv  at  such  sooond  saio  roalis.., 
a  smnllor  sum  than  that  wbioh  was  oontraotod  to  bo  paid  for  it  in 
tho  first  mstanoo,  it  sorms-at  loast,  aliko  ar,-uablo  and  oipiitablo 
^  that  tho  amount  of  tho  forfeited  deposit  should  be  set  olT  apiinst 
tho  loss  a  tho  sooonil  sale  i  f  the  solloi-  seeks  ,„  reeovor  tho  delioh^nev 
upon  sneh  ■esale  fi,™  ,lio  defanltin?  orii-inal  pnrehasor 

Apun,  thoiv  ,s  some  eonlliot  of  opinion  as  to  whether  or  no  in 

tho  absonee  of  ex-press  stipulation  , lov  paid  as  a  deposit  on  the 

sigmnf.  of  a  eonlract  oan  bo  reeovorod  by  ,1,..  payer  if  he  ha  .  made 
sue,  oefaul,    ,„   povforinanee  as  to  have  lost  all   rifht  either  to 

lei     hereof.    Or,  ,„  other  words,  oan  a  p,irol,as,.r  who  bv  ^ason 
of  Ins  own  de  ault   ,s  held  disentitled  ,o  a   dooro,.  for  spooiHe 

deposit.     A„,l  ,n  sn.h  oireinnstaiie,,  ,looisions  show  thai  it  is  bv 
no  means  eertam  in  all  eases  whoiv  spoeilie  porformaneo  at  the 

:::^;:'rsr""'-'"'^"'" ■■"--'-" --itied 

Tl     ...    11    1        .. 

limstan 


nen-uiterven.ion  of  ,bo  Co,,,.,,  .„„l  „.|„v,,  „.„„,,, 


hlfr  to  its  ordi 


ary  rules  to  refu>o  to  onb 


.justify  the 
retjuire  it  nceord- 


ieh  it  eou'd  not  be  said  that  th-  puivhaser  had 


'r  speeifio  performanei 


eoiitrae;,  or  that  he  had  ontirol 


tl] 


he  vendor  to 


retain  the  dc 


V  put  fin  "ud  to  il 


iposit. 


repudiated  his 
'O  as  to  enable 


^'f'™"j;7bSirS''''-"' 


(rr)  .V.  r.  f-IS.IO),  a  \,i,  , 
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m'i 


Thk  I,»w  m  Sivi-i  K  CoNrRA(-r» 

In  order  to  omblr  ,.  vr.naor  m  to  ocl  it  is  .ubn.itt«l  thor.'  D....t 
be  aot.  m,  .ho  pan  of  ll„.  purthu,..-  «hi,l,  no,  only  a..,oun(lo 
ilola,  .uffin.Mil  to  deprivo  !"■"  "f  H'"  '"I'"'"""  "■'"«'}  "'  "'"■'■''" 
,„.rfornuin«N  but  vvl.i.l.  ^onld  niukr  his  rondu.-l  nmouni  t"  .. 
r,.iMldialioii  of  hi»  purl  of  tin-  i-OMtrarl  (i/). 

Tim.,  for  .'X«.npl.',  if  th-r.'  W  «  "i""'  ""J  d.^ilK'n,!.  u...mpl 

„„  „„,  ,„„,  „r  u  i,unlu,«.  r  l„  .Aad,.  tl,.  doti..  in.pos.d  u I 

bv  tlH-  RPnural  rul.  .bat  wb,T..,  li.  a  « rill...  ■  ontra.l.  ,t  ..PP''"" 
Ibat  bolb  part.,.»  Imv  aRr.vd  that  HO.,...|bi..K  «b„ll  b,.  don. ;vh.|l, 
rannol   .fl.clually  h,.  don.  onUss  bolb  n,„n.r  u,  do.oK  ■  ,  'I- 
,.on..rurtio„  of  tho  vontra.l  i»  that  oarb  aKfT,  a,u   .,nd..rtat,.»  h, 
do  aU  that  i-  mv,.«ary  to  b.  do,,.,  on  hi»  part  f..r  th..  carry,,,,.  ,„,. 
of  that  tbi„K,  tho„Kb  Ihor,.  bo  no  ,.xpr..«»  ^■"'nU  t..  Ibat  ..In.      ;. 
thon  in  Buob  or  .ot,,,,.!.-  ,.i,-,„,„.tan,v»  „  n,uy  »..l  b,.  ll,a     !„■ 
artion  of  tbn  pu,Tha».r  in  ..n,lo,ivonnnK  ..tl,..'  t,.  .kfoot  .,    .1.  h„ 
,h.  fnir,l.n,.nl  of  his  jnHt  and  b'pil  liabili.i-  n,ay  d.sonft  .•  b„„ 
lo  riHov..,  thi.  ,lopo..it  whi<b  h,.  has  band.'d  ovor  to  th.'  v..ndo,v 

Tbu»   wbcr,.  nodi.r  a  contrac-t  of  mIc  of  ruiKvay  »tock  (an.l  ul-n 
for  ,b..  t,-ansr,.r  of  bond,  to  b,-  lb,.r,afl.r  ......ntod    a  d..po.,l  1.,  V 

fo.-f,.itod  bv  d,.fnnlt  wa,  r..c..iv od  by  the  vendor  a.  «.our,ty  to,-  »,„1 
a>  a  payment  on  a.c„unt  of  tb..  pri,'..,  it  wa,  hM  by  tl,-  U>^y 
Cou„c,l  in  an  action  by  th,.  assign,...  of  the  p„.vha.or  .«,  hou. 
tendering  tl,n  bahanee)  to  ,-eeover  ba.  k  th,.  depo.,1  a.  tl,e  bond, 
lere  not  readv  for  delivery  at  due  dote,  Iha,  a»  e.tb.-r  the  pnreba.^r 
or  hi»  assigneo  w,.,e  r...pon.ihh.  for  lb.-  non-d..I,very  and  nen- 
eon,pb.tion  of  tlu.  bond.,  there  vvas  .h-tault  by  h,m  .n  the  eon.pl.  - 
tion  of  the  eontraci,  and,  eonM.,,.n„lly,  that  tb-  ven.lor  eonbl  ,-1 
be  oompcUed  lo  return  lhi.  depoMt  {a). 

80.  In  eas«  wb..,v  any  .asein.-nl  or  a,iy  in.oipo.val  .i;;!.,  In 
■  or  over  anv  lan.l  fo,  whi.h  a  .'..rliH.al.-  of  lille  hax  hee,,  Rran.ed 
i,  ereated  f.„-  th,.  pnrpo...  of  b.-in;-  a„,„.N,..l  to  or  n.ed  and  enjoyd 
ogetber  w„h  oth.-r  land  fo,-  wbieb  a  ,-e,-,ili,a.,-  of  hllo  h:,.  .,1.0 
been  granl.d,  it  ,»  ibe  duty  of  ih-  r.-Ri.t,ar  u,  ..uk,-  a  ,„e„,o- 
randun.  of  the  in.tr..n,ent  erealing  su.-b  ..ase.n.-i.t  o,  ,.,.,., po,.ai 
right  upon  tb.-  folio  of  Ihe  ,-egister  «l,i,.h  eon.titutes  t he  .-x.Ht.ag 
tilie  of  ...eh  other  b.nd  and  upon  lb-  .luphealo  thereof  ,^ 


if. 


n    89    C.  i\.   (an   Kmjluh  f»io). 

'(.-,  llUckbnri,,  I..>rJ.  in  .l/ati.jy  v. 
BicA  (l»»n,  6  A.  C.  »(  i).  -i«3,  11-  ,>■ 
(S.). 


"  14)  As  to  oUcrt  ot  non-r.-./ifmli'« 
i.f  ,'aw.incnt,  we  //"».  >'■  '.'""^' 
,1.8-ii,    VII.    S.   C.    R.    -230. 


C0NlllAtr»    RFHTWO   TO    L*.VD. 


K>Hr,„r„l.     I  „i/,,   „/    ll„u.„hip. 


"nilv  .1-   o»,„.r.l„,,  ,.„i„gui.,,,,  „,|    ,,,„.„,,„,       „„„„„„„„ 

.„";;,.,.i^,r:"  '"'•" '"' -^ - -  -.. .!.» .„,. 

^ ' "'"i'»''-;:;:r:::il;;:r:t;::::''-vv'" 

r.ng™„,cd.  """""""''•■""'-'v.w,i„.i„.,„..i,oni„. 

,  ,     """  ""'I'll  «n,V«  oJ  iiir,.,,»iiv  ,111.1  tl, 

r  iiiiiirs.      thus,  Inr  t'xaninli>    i.i  ,..",  it  i 

"i";l   In    wMH,  il„„  , r«i|„„,,,l  „„d  ,„„t|,„| 

"1"-  ..™„ci  „,.  „,t..  Ld  '::;.frf !  '"" "' ""'  ■"■"""  f'"'" 

Hill,  »|)..akinK  Konorally,  tliu  law  >vill  „„i   ,„„,„;, 
'■■•'orvation,  a„d  „„1™,   '   Z  .        ?   ''''"'"■'  ■"'l'"!''"'"'  '«■ 


"■1    .UrVlM,,,  .,,„,„   .„       ,         , 


an 


Hain  n>  lu 
itie  Btivirnuue 
ctl  Muementii. 


Tiir,  I,AW  01  SiMPi.i  'NiNTRAi  r« 

And  goiiorall-, ,  «  rigl.l  "f  ».iv  „|.,Mirl.in...l  lo  «  .IK^Mll.^d  pm- 
„.rlv  inn.ml  W  i.xl..,ul.'a  bv  Ih..  ,Ic.n,ii,UMi  o«,..T  ...  u.  l..  'ov.'. 

',.  u„.r  1.V  In...  fm-  ih.  .a„u  ,,nr,.o-  i"  .v.|..vl  ,.l  »n .■  i.rn|..Tl  v 

to  »l,i.l,  .u.h  ..Kl.t  i.  .»'!  ..pimrl.nulll.  ih.  iv.l...  lu...  ..f  an  ...... 

„,„„  ,„  tl,u  i.uriK,...  !■...•  «lM,U  .1  »a,  k™"';''  I""'«  ""  "'"  "'"' 
wcllT.li,l.li»li.il  nil.'  ..f  ll..-  lu»  "I  lir"p<'>l.v  v/  ■ 

\,„l   ,n  ll,,'  ...»■  "f  «  .Knii*'  !■:   l.'"-''.  '»  '•'■■  nl.lnn.a.J.I   n-lr- 

lo  a  ,,lai,  llM'  ..■nam  .aniu.t  lIu^lvafl.T  ..■!  u|.  a  tilt-  1..  a *n..nl 

whiili   i«  .lirirlly   ii'bull.'.l  l.>    III"  plan',!/ 

Nm-  «ill  till'  li'iM|)oi'a.'.v  II..'.'  i.r  a  pas-unf.'  i.i  «u,v  ovi-  111.-  laii'i 
ut  iiuollu'l'  ii|"'..  into  a  till.'  h  pr^lipliim  «l....'.'  Hlt.'  i«  ".'  .'Y" 
,l,.nc'.'  ut  a..iui.'....M.'.'  Ill  11..'  .•-..'.".■"<  I.v  H."  \>""<"  |"  «'"""  '" 
nromTtv   b.'lo..K,.7-  .      Am.1  a  lik.'  ruU'  a|.|.ll.'»  in  H..'  .a"'  ">" 

IhL.y.  ii  l..'i"K  .■«».iili"l.  I"  "'■>'"•■ '"  '■»"''"'''  "'"  '■'"»>'■""'■■.''" 
Inel.vvav  I.v  d,'.li.ali..n,  I..  »l.o»  ui  an  iilti'iltioli  on  iho  [.art  ol  1  .. 
owii.i-  of  III.'  lan.l  I"  .l.'di.a..';  ami  ,h'  au  n,','.',.lan. ..  1..  H..' 
,,ul.lu.  ol  th.  road  as  a  l.i^Uv.a*.  "l.l.li  a.  .'"|.laii..'  i»  .'vnl.'n.Ml 
l.v  iiK'l  tlii'n'of  a»  ..  l.ill.liL'  liiifhwav  (i  . 

WhiTc  III.    own.-r  <>i  an  .'illil'.'  li.rilaK.'  «.aiil.  '.   '    -1    '■ 

thrro  «ill  l..i«-  lo  ll..'  gninl.'-'  ""  H"'^''  api.ar.'Ul  an.l  ,  ul.tlim.-a ' 
ca«-ini'iit»  whi-'li  ai'.'  ...'.■.•".TV  U.  H..'  I'.'U'.oinil.l.' ,  njo.  .nnil  .'.  i" 
„rop..'lv  gnint.Hl  and  wlikl.  Lav,'  li.'.n  an.l  an'  al  ll..'  lini.M.l  l  .' 
^nt  n..d  au.l  .'iijoy.-d  l.v  lli.-  ovvii.t  ..f  tl.-  .'i.tir..t.v  for  ll.. 
b.iii'lil  ..flli.'l.arl  |}ranl.'.l. 

But,  a,>|.ai'.'Mllv,  ...1.'  Slalil f  a  h'I'Iioii  .ami..!  .'l.lol'..'  nj-'^ii"-' 

lb,,  panl.'.  ..f  anolbcr  -..lion  a  ..■■■liiiuoiis  ..wiiK'nt  not  aim  iH> 
I'lijovt'd  bv  111.'  ui'iKii.al  Kraiiloi-  »'  In"  li""'  •>'' ''"'  «"'''  C'  ' 


Chitty, 
5»J,  375. 


h: 


Hiijlih  ■</  IHimi'tii  Oinirr*. 
Til.'  ln«  nlaliiis;  lo  lb.'  I'iglits  of  riparian  innii'i'S  i»  alik"  .n 
Oreat  lirilain  ami  .1..'  Ooniinioii  of  Cana.la.  Every  up..™." 
uvin.  r  bas  a  ri^bt  10  lb.>  r.-asonabb'  us.^  of  tb.'  water  ll<,iv,u?  p:,'i 
bis  land,  naiii.'U,  for  l.i»  doii.cslii'  purpo«-«  an.l  for  lu«  lattl",  a.i'l 
Ibi.  «'itlloul  r,'f;ar,l  to  tbo  ,.|l.,'l  »lii"l.  "U.-li  iis.'  ..lav  liav,'  in  «-.' 
„f  a  d.'lb'i.'iii'y  "poii  propri.'loi's  low.'r  down  lb.'  slnam.     H"  "»- 

also  lb.-  rigbi' I,,  lb.'  ..«•  ..r  ll."  «i'i' ■■  '■»'■  ^"'>  ""•'■';  i""i'";; ■  i;,"" 

vid.'d  l.i'  do.'«  i.ol  lli.ivby  iilUTlV.','  wilb  111"  rigl.ls  .'I  ..ll,"r 
proprietors  .i.bei'  abov"  or  below  bin,.  Snb.j.'.l  lo  tins  ,',.,.d,t,»i., 
a  riparian  propriilor  niay  dan.  np  U..'  ^.liv.in.  for  lb.'  pn.F'*'  '" 


(/)    Ptiithm    V.     N'/'fii, 
XXX.  S.  C.  B.  04. 

\iv.  ;».  r.  H.  175. 

(/,■)  f„i,a,li,in    ;'".i7"' 


(1899). 


,l,„h,i,-  (1901),  XXXI.  S.  C.  11.  151. 
(i)   Moore     V.     iroiuhlort     """'"" 
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.1  nnii  ,.1-  ,li„.rt  Ih,.  ,„|„,-  f„r  ,|„.  piiri,,,.,.  „r  irri^.timi  llul  h.'  h». 
M"  r.Kht  .0  ,„!,,,,,,„  ,|„.  „..„l„r  l[„„  „f  ,1,.  „,,,„,„  if  ,,„  ||„„„,„ 
'M.;rf,r.>«,ll,,l„  l..«  ful  „»■  „r  ,|„.  „„„.,.  I„  „.h.r  ,„m..i.h,„  ami 

'"""■'"  "! ""  '"  •'  "'"■''■'■■  i"i".->  .     \VI„.r,.,  ,l„.„.r„n.,  a  part, 

';'"■'■''""■''  "  I" "!■  !'""•  iM  ll...  r) i„,„„  «itl,  ||„.  ,i,.|.l  i„  ,,.,. 

II-  ».il..r  or  „  m.-r,  ,„l,j,,.|  fo  „  p,vr..rvi in   fuvui.r  „!  u  „„|| 

"'"■'"''"  '"  '"■  "•  «l"'l'  l'r.r..r,. „„.  „,  |„.  „^„r,|.,,|  i„  „ 

|i«ili.i.lii.    iiii.iiii.  1-.  ,11.1,   pi,nlni».i-  i,  M»l    hounJ   In    ll x,.r.:„. 

"f  111.  pr,.f..,v„.v  :„  „  ,iiir,.„.„i  „„„ ,„„i  |„  f„v„„;  „r  „  ,\in„„„ 
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.ll. 


Ill  Ih. 


,,[.. 


(■oiiilili.il 


I  I" 


i-r  poi  I  i. 

I'Xi.llHl 


il»-  ;i  port  ion  of  I  III. 
sill.-,  .jiii.iil  iiiirrliiiHcr 
til  ili\.  rtilij;  Itif  WiitiT 
lo   llio   (tniiil    lo   Mil' 


.\..i    »ill    III.     ,,i 

«fll.T    'if   II    fi,.  T    Op<'..(ti-    ho    tl 

III. Ill  till  Miiiii'  \. mlor  of  iiiiul 
liy  lirliip  or  11  rialii  whiili 
ourlirr  purulitihcr  (/: . 

In  till.  ,i„i  of  iiuvi^i. or  lli„it,.l.lo  iu..,.s.  |io«,.v,.,,  ih..  n.,|,u 

I.I   npanuii  oiuiLM  ur,.  ,|u,.lili..,l  l,>   ||„.  f,,,,  ,|i,it  tl„.  uiili.ra  of 
-ii<h  »lr.-,iii.»  an.  puhllH  juris  aail  tnn,.i„ilil,.  I,v  t|„.  publir  ul 

l.llK...        (•OII.HIINI;!!,,     1|„.     „„.r,,      uwilOlsllip    uf      ih,.      huilks    of     ,1 

i.i.MHal.l,  ■>r.,ii,i,..„ri.,.M,poii  it.  |.o.„.„„rMion.;lil  of  proporty  in 

''';■  """■'■"  "'■ '"'■'■    «  I"  I- iiiW.., ..  ,ip„na„  o>v,„„.  ,,{^,M 

■'  '','"""  ""■""•'  "  " ''■'"  '-ivi'i  fill'  till,  (.inpos,.  of  n  laitii,,^-  li„il„.r 

iiiiil  an  iMiiiKual  fn-sliot  broku  111,,  honni  iiid  ,.uiTi,..l  „„, f  ||„. 

iirnbiT  liowN  ,tr,.,„n  lo  a  li,„„„  ,  r,.<il..,l  In  a  lu,,.,-  riparian  ownii 

for  1,1,  o«„  puip ,,  ,vlit.m.,.  tl,..  upper  ,ip,„  ia„  owner  .....oviTcd 

rt.  II  wa.-,  Ii.l.l  llmt  lli..  I,™„r  riparian  owner  eouUl  not  elaiin 
..KuiiiM  111,,  upper  for  ,.,i|,ej.  „alvaK,.  "i'  di'murrag,.,  upon  ll„. 
(Croun.l  ll,at  a,  l.oll,  riparian  own,-,.,  Iiail  ivp.al  le^al  riglitn  to  the 
<"■■■'■  ol  til.,  sliiani,  llie  nier,.  fa,!  ll,al  on.,  of  thini  l,v  n„.es,itv 
mill  willioni  .lamap.  lo  i|,e  other  ha.l  avail.^l  l,i,n»,.|f  of  ||,„ 
assLtunc,  of  the  loiv,.r  h.Kiin  lo  r,H.over  po,^>,.»sion  of  l,i«  timlxT 
iii'iiliil  no  legal  ohiigation  on  his  part  to  pay  for  the  negative 
ni'ivici'  thereby  rondoreii  (m) . 

.\"  to  the  ,p,™ti0M  what  i»  in  law  to  be  ,l,.,.„„.d  a  navigable 

'"'.;■  ",  " "•  """  ""'  qui'xlion  of  naviffabilitv  doe,  not  n,re»- 

'.uilA  depi.iul  upon  lli,.  ai'tual  ..xtent  of  ,„er-il  i,  onouifh  if 
navigation  i»  ,i„„ible  thereon  (nl;  or,  in  other  words,  "a  river 
1.^  navigable  when  with  the  awirtan.-e  of  the  tidn  it  ean  be  navi- 
f,'aled  ,n  a  praetieal  and  prolituble  manner,  notwithstanding-  that 

I')    .1/,;..,      V.      0',V,„„„,     (185S),    l->         ,„„,    ,.      (■„„„,,■         J       ,.    ,.        ,,g^. 
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;)7fi 


Riparinu 

iiwiiers  nu<\ 
the  ngl't'ti- 
liimlwrmeD. 


navigabl 
flouWblf 


Caefin  ii) 

€!IltltbT7  uf  a 
river  ptTtaiuS 
to  Ihe  Crown. 


The  Law  of  Simple  Contracts. 

at  low  tides  It  may  1...  i.uposHible  for  v.^*l»  to  cnl.'r  tho  rtvet- 
on  accoui.l  ol  llu.  »l,alk.«..™s  ot  thf  wator  at  it»  niouth  /.-. 

T)io  riolil  of  lunili.TlmMi  to  lloat  timl>n-(Iowl,  nvers  and  sir.-aius 
,.  not  a  pa,an.o,.nt  ligl.t,  l«.l  u"  "■'•'■■"'.nl  «lmh  n,u»t  bo  onjoyod 
with  m.h  »m:  skill  and  diligonc..  as  nuty  !»■  .u.«.s.ary  to  pr.vonl 
ininiy  to  o,-  int>..fei«.n.  vvith  th.  .on.unvnt  rights  of  ._ipar,a,. 
ownora  and  public  corj.oratiotis  ontitk'd  to  bridge  or  „lh«-«i«. 
make  us>.  of  such  watcrcours,.;  the  rule  being  that  Lumhorme,, 
are  not  to  be  regarded  as  the  owners  of  lloatable  r.vcrs,  and  no 
law  ca.i  be  cited  which  secuivs  them  the  ciclusivc  use  ot  the.: 
streams  for  the  passage  of  their  logs,  'nicy  enjoy  merely  a  ngl,t 
ot  senilude  for  ilnil  purpose.  The  riparian  |,ro|H-.etors  liayi' al^n 
rights  in  ,uk1  over  lloalable  rivers,  especially  tbo-e  «  buck.  ^ 
perdue..  Thev  have  a  right  tu  the  use  of  the  water  rnnnme 
in  the  stream  for  themselves  and  their  cattle,  and  also  to  cro,s  il 
in  canoes,  scows  or  „n  bridges,  of  which  they  cannot  unnecessarily 
be  deprived.  Luinh.'rnlcli  when  cMcrcising  tbeir  rights  ot  seni- 
inde  for  tlic  Ih.atagr.  ut  their  logs  and  timber,  either^, n  a  v^'" 
„r  private  river,  must  respect  lh.-se  rights,  and  if.  u.  tnc  con..-e  ol 
lb,' drive,  .l.v  cans.,  damage  thev,  like  all  other  peisous.  mnsl 
take  the  conse'ciuences  and  pay  ibc  damages  <aused  by  their  fauh 
or  that  of  persons  under  their  control,  or  by  the  logs  and  t.mbcr 
under  their  eare"  (p..  ,  ,      i 

Where  by  belters  pateiil  the  Crocui  lias  grant.'d  out  lands  oi, 
both  sides  of  a  navigable  and  Uoatabh'  river,  such  grant,  ui  the 
•'  ubseniT-  of  an  express  tertn.  <b>e~  not  convt-  to  the  riparian  granP,-s 
anv  exclusive  right  of  lislung  in  the  river  opposite  to  the  lands 
granted  out ;  the  general  princph-  being  that  where  a  pau.il  issued 
bv  the  Crown  is  plain  and  unambignous  in  its  language  the  rights 
of  the  parties  must  be  determined  b;.  i.,  and  cannot  W  added  to. 
altered  or  diminished  by  any  lirevnms  negotiations,  wnltei,  or 
oral,  leading  np  to  its  is-ue.  Consequent l,v,  no  such  prior  nigo- 
tiations  can  be  looked  at  for  lb.,  purpose  ol  establtshing  .n 
independent  or  collateral  contract  conferring  addll.ona!  r.glHs 
upon  the  patentee.  Xor  will  the  circumstance  that  the  gra.ltc<s 
have  in  fact  exerobsed  such  exclusive  rights  trotn  tl.,  date  .atwhicl, 
the  patent  was  granted  to  then,  improve  their  pos  loti  in  law  (,/  . 
The  propertv  in  the  soil  of  the  sea,  and  of  cstuaues  and  ol  rncl- 
in  which  the  tide  ebbs  and  flows,  is  primd  fncie  of  coniucii  rigin 
vested  in  the  Crown,  but  the  property  m  dry  land  is  not  of  common 
right  in  the  Crown.     H  is  clearly  and  uniformly  laid  doivn  that 


(o)   .11 
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where  the  soil  is  to-  ' 
tht'  tide  docs  not  II(  -^ 
thf  oMners  ol'  tlif  ai.,u 
authority  lo  show  th," 
land  ooviTed  bv  wiiti- 


I'criiiiug  a  rivor,  but  still  water  roniiiu 


',\  !':'■  iva'^^r  forming  a  river  iti  which 
'  soil  loe  ,1'  common  right  bi'long  lo 
C  biid,  ••  d  there  is  no  case  or  book  of 
t'  ■!  ■•■n  i.i  of  common  right  entitled  to 
■here  the  water  is  not   running  water 


lak 


:c  ^>-, 


I'imlin  mid  Xcgatii-e  Cm-iiumlg  running  with  llic  Laiiil. 

In  the  case  of  a  negative  eovenanl,  aee"rding  to  well-sitlle'd  OhiHy,  lo. 
practice,  a  Court  of  etiuity  would  have  no  discretion  to  exercise, 
bill  musi  enforce  the  covenant!  for  if  parties  for  valuable  enn- 
fideral.ou,  and  with  their  eyes  open,  contract  that  a  particular 
thing  shall  not  bo  done,  all  iliat  the  Court  has  to  do  is  to  say, 
by  way  of  injunction,  that  which  the  parlies  have  already  said  bv 
way  of  covenant,  liiul  the  thing  ^llull  not  be  done:  ami  in  such 
case  th.'  iujuiietiou  does  nothing  more  than  give  the  sanction  of 
liie  Courl  to  that  whidi  already  is  theconlraet  belween  ihe  parlies. 
It  is  not  in  such  ease  a  question  of  tlie  balance  of  convenience  or 
inconvenience,  or  of  the  amount  of  damage  or  of  injury  which 
may  accrue  to  one  or  other  of  ihe  parties  by  reason  of  thi'  decision; 
it  is  merely  the  ciiforeemenl  by  an  order  for  spec  ilie  performance 
of  that  negative  bargain  which  the  parties  linve  made  with  their 
eyes  open  between  themselves. 

But,  on  the  olhcr  hand,  where,  instead  of  a  negalivi  covenant, 
the  covcnaiil  is  allirmalivc,  very  dillcrent  considerations  may  arise, 
and  it  is  quite  conceivable  thai  the  coiitract  may  be  of  such  J 
character  that  a  Court  of  equity,  although  it  cannot  enforce 
aftirmativcly  the  performance  thereof,  may  iu  speiial  eases  inter- 
pose lo  prevent  that  being  done  which  would  be  a  departure  from 
.iiid  a  violation  of  the  original  covenant;  and  such  power  o"  inter- 
IiOEition  in  appropriate  circumstauces  constitnles  a  well-settled 
and  well-known  branch  of  the  jurisdiction  of  Courts  of  equity, 
although  in  connection  therewith  considerations  may  often  arise 
which  do  nol  oieur  in  Ihe  ease  of  a  negative  covenant. 

It  may  be,  having  regard  to  the  attendant  circumstanocs,  that 
the  Courl  will  consider  that  by  imerposition,  instead  of  leaving 
the  parties  to  their  remedy  in  damages,  it  would  be  doing  more 
harm  than  it  could  possibly  do  good;  and  hi-side,  there  are,  as  is 
well  known,  other  and  diftereut  mailers  of  which  ihe  (.'ourl,  in 
sucli  conditions,  is  almost  bi.uiid  lo  lake  cognisance.  It  will,  for 
e-vample,  consider  whether  the  allirniative  injurv  whicli  it  is  asked 
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to  restrain  is  an  injury  which,  if  done,  cannot  he  remedied.  li 
will  consider  wlietlier,  if  dotic,  it  cuu  or  caiuiol  be  sutHcientl.A 
iitoni'd  for  h_v  tlio  payment  of  ;l  sum  of  money  in  dunioges.  Ti 
will  also  ask  this  question :  Suiipowe  tlie  uet  to  be  done,  would  \\u 
right  to  damu??fs  therefor  he  deeidtnl  exhaustively,  onw  and  for 
nil,  by  till'  jiresent  action,  or  would  there  bo  of  neeuBsity  a  repeti- 
lion  of  actions  for  the  purpose  of  recovering  damages  from  lini' 
lo  timer'  These  are  all  matters  wliich  a  Court  of  cpiity  would 
well  look  into:  and,  on  the  other  hand,  it  would  also  have  to  con- 
sider, should  it  interfere  in  aid  of  the  perMiii  setting  up  tin 
aHirinative  covenant,  whelhir  or  no  by  so  doing  it  would  cuusi 
possible  damage  to  the  other  party  to  the  rovi^nant  out  of  all  [mj- 
portion  to  the  possible  adviiulage  wliieh  il  could  give  lo  lln 
plaintiff. 

All  these  matters  in  a  wise  iu  which  there  is  a  ct^rtain  amount  ol 
discretion  to  be  exercised  by  the  tribunal  must  be  iainfuU,\ 
weighed  by  the  Court  before  il  Ciiii  decide  how  it  will  exercise  its 
discretionary   powers  (si . 

.-\l>|)lviiig  these  general  obsi'natioas  lu  a  comretc  ca^c,  il  ma.v 
bo  laid  down  that  whei.  .hi  atlirnmlivc  covenant  relaling  to  land 
is,  if  stringently  oh>enid,  irn-concilable  with  certain  of  the  li\- 
liiws  and  t  ;'gulation8  of  a  numicipal,  urban  or  provincial  authoriu 
which  are  obligatory  u])on  the  covenantor,  but  if  less  stringently 
observed  would  admit  ol  compliance  therewith  without  materially 
affecting  the  rights  of  the  covenants,  then,  and  in  other  ca&^s  of  a 
like  charaitei,  the  affirmative  covenant  will  he  so  adapted  by  tin 
Court  to  the  exigencies  of  the  case  as  to  make  compliance  witli 
the  municipal  or  other  requirenient.s  possible,  even  though  by  su 
doing  it  mav  to  a  small  extent  trench  upon  \hv  obligations  of  ilic 
covenantor  towards  the  covenanter  ;^/\ 


Chiity. 


Leases  of  Land. 
Where  an}  land,  for  which  a  certiHeate  of  title  lias  bt^ii 
granted,  is  intended  to  be  leasinl  for  torm  of  more  than  thn^ 
years,  the  owner  is  requirwl  adequately  to  describe  tjio  same  foi 
tho  purpose  of  identilication,  and  to  execute  a  statutory  lease 
thereof  in  accordance  with  a  preseril)ed  form.  But  no  lease  of 
mortgagLx!  or  encumbenxl  land  shall  be  valid  against  the  mort- 
gagee or  encumbrancee  unless  he  consents  thereto  prior  to  its  rf  gis- 
tration  or  subsequently  adopts  it(M;. 

(^\  llohi'it./  V.  .Uhwin  (IN7«)  3 
A.  C.  709,  note  pp.  719—721. 

(0  yee  Doherty  v.  AlJman  (1878), 
■■  \.  C.  7a!t  TT.  L.  (I);  fomiMir.- 
Meiffhgn     v.     Pat'iu,/      iiyOtiJ,     XK. 


S.   C.    H.   irtS. 

(.H)  It   has   lH>.n   lioici   t,ti;ii  a  pro- 
vision   in    a    mort^gago   whereby  the 


m.lortaltc.-^  to  Ica.-'n  tho  Innd 


Contracts  rei.atisc  to  Land. 


hnpli.d  Covemnits  ,«  /.,«.w»-Ap,„,.p',  Coi;ua:il. 

89.  In  over.v  Ii.a«i.,  uTiJcss  a  contrary  inlMition  ..xpicssh  app,  ais 
lliinin,  tlic  folJoivicig  covraanls  (in-  implied,  viz.: 

'a,  'I'liat  llio  k'ssw  will  pay  flio  rent,  resen'rfl  iil  i|„.  ii„„,^ 
tiieroin  mentioned,  and  all  rates  and  taxes  whieh  ina\-  lie  payable 
in  resj.eet  of  the  demised  land  during  llie  contiimanee  of  llie  lease. 

(b'  Thai  the  lessw  will  at  all  tinn..  during  the  co»tine;;nc<.  of 
liie  lease  keep  and,  at  the  tirmination  thereof,  ield  up  the  de- 
mised land  in  good  and  K'nantahle  repair;  a.*idents  and  chimage 
to  buddings  from  lire,  storm  and  tempe.^t.  or  other  casualtv,  and 
reasonable  wear  and  tear  exeeptcd. 


Implied  Powers  o/  Lessiirx. 

90.  Apart  from  a  eoiitrary  intention  expressly  .ippeuring  in 
the  lca.se,  the  following  powers  of  lessors  are  also  implied:—" 

(a  Thai  the  lessor  l.y  himself  or  his  agent.-  max  ei,ter  upon 
lie"  demised  land  anil  vien  the  slate  „f  repair  Iheivol.  and  mav 
serve  uiiori  ihe  h..ssee,  or  leave  at  his  la>t  or  iisuiil  phiee  oi'  abode  or 
upen  the  demised  lanii,  a  notice  in  writing  of  am  dife-l,  reen..-- 
iiig  him  within  a  reasonalile  and  speeifieil  lime  to  repair  t'he  same 
in  so  far  as  the  tenant  is  bound  so  lo  do. 

(b~-  That  in  event  of  the  rent  or  any  pari  thereof  being  in 
arrear  for  the  spaei'  of  two  ealrndw  months,  or  in  ease  default  i^ 
made  in  the  fullillucnt  of  any  eoveuant  in  sneh  lease  on  the  part 
of  the  lessee,  whether  express  or  iinpliwi,  and  such  default  eontinu- 
mg  unremedied  for  tho  spaec  of  two  calendar  months,  or  in  ea*' 
the  repairs  required  by  the  notice  above-mentioned  are  not  com- 
pleted w.thm  the  time  specilied,  then,  and  in  cither  of  such  cases, 
the  lessor  may  enter  upon  and  take  possession  of  the  demisc-d 
land. 

[In  cases  where  a  lessor  demises  land  to  a  limited  compam  in 
which  he  is  himself  a  shareholder  the  respeelive  relalionships  of 
landlord  and  shareholder  are  entirely  distinct  the  one  from  the 
ether.  Where,  therefore,  upon  a  breach  of  the  conditions  of  the 
ease  by  the  company  resulting  in  a  forfeiture  the  lessor  enforced 
Ins  rights  against  the  lessee,  it.  was  divided  that  his  oonuection 


111  tic  mort|.!iBor  wiU  not  craats  the 
e'latiuiHhip  of  landlord  and  tenant 
|»etwccn  tho  jtartiefl  in  caws  where  it 
1-^  clear  from  the  nature  of  tlie  agree- 
ment, Sie.,  that  tho  intention  of  the 
liarues     was      merely      to      provide 


additional  seeui-ity  for  tlio  repavment 
of  the  prineipal  debt  and  intcrtwt 
thereon  («„/;/„  v.  n,i(aiic  Lmi,  and 
lirbrMun:  Co.  <1»90),  XVIII.  S.  C.  B. 


Duty  of 

caMAuf 
re-cntrj'. 


qr.c.  mjoy- 
pieDt.  by 
veodoTS  niul 


^m  The  Law  of  Simple  Conthacts. 

with  the  companv  did  not  Mtop  hin.  from  80  doing,  although  in  his 
nspacity  as  sharcholdor  hi-  might  ho  accessory  to  the  breach  (r). 
91.  In  cases  of  lawful  re-ontr.v  and  n-eovciy  of  possession  ot 
1,1,1,1  hv  a  h-ssoi-  oi'  his  transfei-,'e  it  is  th,.  duly  of  the  reg,strar,  on 
rixiuest,  to  make  a  inoinorandu.ii  of  tin.  same  upon  the  eerlilieut.. 
of  title  and  upon  the  duplicate  ihon'of,  and  the  estate  ot  the  k-sse. 
in  such  laud  shall  thereupcm  ileterniini',  without,  however,  re- 
leasing th,>  lessw  from  his  liability  in  respe.t  of  the  breach  ot  anv 
covcnani  in  the  lease  I'Xpress  or  implied. 
Cov.„.«.  for  lA  covenant  for  quiet  enjoyment  by  a  vendor  .>r  lessor  of  laiul 
is  m\  hrok.'M  hv  reason  of  the  pun-ba.s,!r  or  h'ssee  sultering  annoy- 
ance from  the  acts  of  parties  foreign  to  the  venilor  or  landlord  aii.l 
1,0,  claiming  uml.r  himf//;.  ('onse,|U,.ntly,  a  vendor  or  l.'ss,,,- 
is  not  oi,lig,il  10  defend  a  puivhaser  or  h'ssiH^  ,igtt,nsl  Iroubles  n  - 
sultiii,'  from  lb.'  subw'iiui'iit  exercise  by  municipal  authonlies  ot 
slalutMA  powers;  although  the  exercise  of  such  powers  inalcriallv 
detracts'  from  thos,'  amenili.'s  which  «ere  in  Ihi-  .•ontemplal.oi, 
alike  of  both  parties  to  the  contract  of  sale  or  lease  when  the 
agreement  between  then,  was  made  {:}.J 

Shwl   forim   of   /.-».«('«   CmviMnl!'   in   Umcs  and  mmniwji 
thereof. 

92.  Wh.'ncver  in  any  lcas.>  made  uudir  the  hand  Titles  \<:\ 
the  f'lllowiug  short  forms  of  words  are  used,  the  lease  shall  lie 
co'.strued  as  if  ther.'  had  hen  insertcl  iherein  the  form  of  woiJ> 
subjoiuLKl  to  such  form  of  words  in  the  text .  -\nd  every  such  lora. 
or  niudiiicaliou  thereof  l.:.-i  shaU  be  deemed  a  cov,.„ant  by  llir 
covenantor  with  the  covenantee  and  his  transferee,  binding  lli,^ 
former,  and  his  lu'ii-s,  exeouiors.  adniinistrotors  and  trslis- 
ferees; — 

(Ij  Will  not  withoul  leave  ossign  or  sub-kt  {a). 

The  covenantor,  his  exeoutors,  administrators  or  nails- 
ferccs,  will  not  d,iri„L'  the  s'lid  terra  transfer,  assign  ur 
sub-let  the  land  and  premises  hereby  luis.-d,  or  any  poM 


(J,)  Unpa,  V.  IMltejuhn  (1901), 
XXXI  S.  C,  R.  572;  and  fww  ->'«/o»iow 
v.'.V»iomo.>»ro.,  11887J  A.  C.  22 

(„)  Drmln  i.  il„ri,„llr  (1901). 
\XXI.  S.  C.  K.  503. 

r,,rti„  (1901),  XXXI.  S.  C.  U.  471. 
Art  to  the  roca.sare  of  d,imageH  rwover- 
able  by  an  owner  of  land  who  is 
f.^rcllilj.  sod  ilVg.'lly  disIKB-ewed 
thereof  by  a  corporation,  sec  ^iVy  o/ 


;/»r, 


(l!i')U),  X\.\). 


S.  C.  B,  1. 

(.-.-)  3ub-»e<;t.  (3) 

;>)  An  ttHteignaieiil  by  a  teNant 
holding  under  a  parol  aKr'wmcnt  will 
not  rai^e  the  relationship  of  lai.dlord 
and  tenant  between  the  asaignw  ™J 
the  superior  landlop'  in  easc^  wliere 
the  latter  has  rep  jated  the  sub- 
tenanev  {MrOff  v.  liitmiur  (I.S90). 
XVIll'.  3.  C.  K.  679). 


CONTHACTS   RELATINO   TO    LaXP. 

thereof,  or  oliierwiso  bv  uiiy  act  or  deed  procure  the  said 
land  and  premises,  or  anv  part  thereof,  to  he  transferred 
or  sub-let,  witlioul  the  eonsent  in  writing  of  tin;  hissor  or 
his  transferees  lir»l  hail  ami  oblaininl  (b  . 
(2)  Will  fence. 

The  coveiiajito]',  his  exiHulors,  adiniiiialrators  or  trans- 
ferees, will  during  ihe  eonlinuanee  of  tih-  said  term  iToet 
und  put  ujiori  the  lioundaries  of  the  said  land,  or  on  thos.' 
u'jumiaries  oa  whieli  no  ^nhst.-nifial  fnie.  tiow  exist.-,  a 
good  and  substantial  fence. 
(3 'Will  cultivate. 

The  covenantoi'.  his  e.\ei-ii1ors,  arlministrators  or  Iraiis- 
lerees.  will  al  all  liuiis  duriu);  ilie  .said  term  eidliva.e, 
u^r  and  niauage  in  a  |)rnper  hn.«l)aiidlilie  nianil'-r  all  such 
parts  of  the  land  as  are  now  or  shall  hereaffir,  with  tlie 
consem  in  writing  of  the  said  lessor  or  his  irausfereos,  bu 
broken  up  or  convertcxi  ijito  tillage,  and  will  not  im- 
poverish or  waste  the  sn 

'4,  \^^iII  not  cu(  timber. 

The  covenantor,  his  evr  i  utors,  administrator^  or  trans- 
ferees, will  not  I'ur  down,  fell,  injure  or  destroy  an'-  living 
timber  or  timl)cr-llkr  trees  slaiLdiiig  and  hein 
said  land  wilhont  lie  eoiisenl  in  writing  of  th< 
or  his  transferees. 
'./)'  Will  not  carry  on  offensive  trade. 

The  covenantor,  his  extH?utors,  administrator.,  or  tran.s- 
ferees,  will  not  at  any  time  during  the  said  lerin  use,  exer- 
cise or  carry  on,  or  permit  or  suffer  to  be  used,  exercised 
or  carried  on  in  or  upon  tin'  .slid  premises,  or  any  pari 
thereof,  any  noxious,  noisome  or  offensive  art,  trade,  busi- 
necs,  occupation  or  calling;  and  no  act,  ma|ier  or  thing 
w  uatsoever  shall  at  any  time  during  the  said  term  be  done 
in  or  upon  the  said  preniiaes,  or  any  part  IbiT.of,  wiiich 
shall  or  may  be  or  grow  to  the  annoyance,  nuisance, 
grievance,  damage  or  any  disturbanri'  of  the  occupiers  or 
owners  of  the  adjoining  lands  and  propi'l'ties. 

Simi-ndrr  of  Lease  mid  ffftrl  of  Memonmdum  thereof. 

93.  Whenever  any  lease  or  demise  registered  under  the  pro- 
Visnms  of  tin  Land  Titles  "ict  is  suiTcndered  otherwise  than 
tlirough  the  operation  of  ^  surrender  in  law,  then  and  in  such  case, 
upon  the  production  of  the  document  (in  statutory  form    cvi- 

'*)  Sse  ioirici.-  v.  r.Uj/truU  (1909),  XLII.  8.  C.  B.  2M. 


iipo 


:isj 


3«2  TllK  L\w  OF  Simple  OnNTHirrs. 

arncing  m.rh  Burron.lor,  Iho  ri-gistrar  sl.aU  nmko  a  memorandum 
thorocf  upon  the-  oorliiicat..  of  till.-  in  tli.'  r.-ghtor  and  vipon  the 
<li.I>licatc  I'erlificati.,  and  tlu'iriipon  tlio  ratatr  or  inl.'iisl  o  Ih.. 
lessee  in  the  land  shell  vest  in  ll.e lessor,  rr  in  llie  person  in  wlioni 
having  regard  to  interv.ning  lireumslances,  if  any,  ihe  land 
would  have  vested  if  the  leiise  had  neve,   heell  executed. 

But  no  leas<'  suhjeet  to  a  mortgage  or  ereumhroncn  ean  be  sur- 
reuu/red  wilhoul  the  eons-nt  oL  the  mortgagee  or  eneumbranee-. 


I  I 

;  i 


Chaly. 
379-41'". 
DeroKHti"! 
from  dnmi 


Vend'  ir 
reaifiiiiiiiir 
teuKnt  by 
..tllfferaiii'*'. 


Rripirlirr   liliilil"  "f   l.miilhiiils  tiiid  Trmnilf. 

Where  an  ow ■  of  property  demises  land  for  a  terra  of  year. 

and  suhseiiuei.tlv  to  granting  Ihe  leas.'  endeavours  to  esaet  fn.in 
his  lessee,  or  those  legilimalely  elaiinii.g  under  him.  a  toll  or  i" 
r»  ueeess  to  a  way  uf  iMHessily  to  the  <lelllised  premises,  Ihe 
.onduet  of  Ihe  landlord  ennslituPs  a  derogation  from  his  gni.il. 
and  tlie  Courl  will  iiol  support  his  elaim  to  levy  a  toll. 

Bui  as  sueh  a  elaim  involve,  neither  ihe  lille  to  real  relnl. 
or  some  inleresl  therein,  nor  a  matter  relating  I.)  llie  taking  el  an 
aniuiul  or  oiler  renl.  fe  -  or  duly,  the  Supreme  rourt  of  Caiiadii 
has  no  juri,sdi,tioh  lo  hear  and  dWermine  the  matter  sav.'  wine 
the  amount  iu  eoiitroversy  'Neee.ls  Ihe  sum  or  value  ot  -sl.Onn. 
eselupive  of  eosts  (r) . 

A  vendor  who  e.mvevs  h  deed  I"  a  purehaser  a  pm|,erly 
deserihed  h\  meles  ami  hounds,  and  ^uhs^>4llenl!y  to  su^h  eonv<  i- 
anee  remains  in  pliysieal  prehension  of  part  of  the  properly  -a 
convrved,  ea.inot  iher.diy  prescribe  against  liis  purchaser,  alllmuffh 
be  may  remain  in  physical  o<riipation  ot  the  laud  tor  a  pcnn;l 
which  would,  apart  from  Iho  cireumslames,  give  him  an  ahsolule 
till'  under  the  StaluH-a  of  Limitation,  as  he  is  merely  a  leniiiil 
hv  snifcrance  (d). 
t  ,\  iwenaiit  not  lo  assign  wilhnul  lieeiise  is  hrokeii  upon  ill" 
exccutio'i  liy  th.'  lessee  withoul  liefnse  ot  any  deed  wherehv  Iv 
parts  with  Ihe  demised  premise,,  for  the  whole  of  the  resiihe  of 
his  term.  .\nd  there  is  a  like  breach  where  there  is  an  a-»igniu.iii. 
hv  oie-  ol  Iwo  .joint  lessees  to  the  oilier.  Where,  therefore,  one  e: 
iiTs  who  are  eo-lcssws  for  a  term  of  i  ear-,  in  hiviiili  ol  a 


1  III.' 
■eiull  uf 


IWO  p:..  .     . 

covenani  not  lo  assign  or  sub-let,  iiiak.'s  over  his  nit.av 
li'asa  to  his  eo-partner,  the  assignment  .lonstitutes  a  hr 
such  cov.'iiaiil  V  .     .\iid,  in  sueh  circumstances,  it  has  h-en  held, 
wh.r-  Ih..  terms  of  the  h-ase  provided  thai  in  111.'  ev.nt  of  lli.-n- 


(,)  Grimily     Park    f"     »■    '" '» 
(1908),  XLI.  9.  C.  K.  35. 

.,71  ^^^^nuiiini  VaUev  Itm!.  Co.  \ 


Ur.d  (1903),  XXXtll.  S.  f.  H.  »■". 
(r)    Vtirl^y  V.  ro/ipflr./(lS.-0,  t'.  "■ 

7  <:.  P.  505. 


rimiTRArrs  KEl,ATtN<i  TO  ^,^sn. 


!)8:i 


being  no  hrpach  i)f  (hr  mvpnanla  Ih.i.'ol'  llm  Ii'sshw.  u^on  RivinR 
iluo  notice,  should  bo  I'nlitl.-d  U>  a.  ivncvial,  llu'  fuct  that,  attor 
givin;;  tli"  rvi|uisilo  iioli.v,  mv  of  the  iiartticia  ansifrhi^d  hia  in- 
terest to  the  other  aiiioiiiited  to  a  hreueli  of  eovenant  uvoii'inp  lhi> 
riglit  to  a  reneu„l  (f\ 

In  eases  where  tliere  is  a  \:iliil  and  enlorerahh  (  oveiiaiit  to  renew  c..v,„,mi  t„ 
a  lease,  the  tenant  is  only  mlilhsl  to  ask  for  *ueh  a  h-asi'  as  thi>  '■"'""  '  "' 
landlord  eovetmnted  lo  grajit.  Where,  therefore,  a  landlord  enve- 
nanted  to  grant  a  rei.rwal  of  the  leas-  of  i-rtain  preinisi's,  and  thi' 
premises,  before  the  lerniin.ilioii  of  Ih-  lease  in  whieh  the  eove- 
nant was  nmtaineil  were  «ovired,  siieh  sevoianeo,  although  assented 
to  bv  the  landlord,  was  held  lo  avoid  lie-  right  to  renewal  ('/  ■ 

liill  the  eonversi  of  this  rule  hii..  been  h.hl  not  lo  a|i|.lv  jn  all 
rasi^  if  lie  seviTOliee  be  iiuoliinlarv.  Where,  therefore,  a  li'fsor 
who  was  enlilled  lo  llie  possession  of  premises,  snlijiTl  to  a  demise. 
was  expropriated  under  slatutor\  powers  .i.  lo  a  porlitei  ibereuf, 
il  ivas  hold  that  such  .suverauee  rliil  nol  pr.'eliid.  him  from  re- 
'dvering  damages  in  resperl  of  e  breach  of  rovcnani  conimit.led 
hv  the  assignivs  of  the  lessn-  of  l!ic  reni.iinder  of  the  pro|>erlv  7i\ 

"■'"■'■' •"'""""■ lilicalin,,.  lhe,,eelili„„sofaCneAnorotber  C,nMp,.ctin„ 

leas'  provide    for  ihe  pavnieiil   of  an   iiHlrniiiilv-  lo 
case  of  eviction  before  ihe 

the  lesse-  aelually  eommils  a  breach  of  iIim  coveieinls  contained  in 
Ihe  lease  does  not  avoid  his  rigbl  lo  indcmnily.  as  such  right 
.irisrs  !■„  histauli  upon  evielion,  even  for  cau«e:  for  iis  ihe  lessor 
(oidd  not  evict  the  h  ssee  before  the  expiration  of  lb"  base,  save 
icr  semi'  breaeh  of  the  eoudilions  or  covenants  in  the  lease  to  be 
dulv  obs.aTed  and  perforuiisl  bv  him,  it  laiinot  be  cnntenih'd  thai 
the  lc"5oe  Ins....  bis  righl  to  iudnmnil  \ ,  even  it  ihe  cviei  nm  slwuld 
befiiroansc.  sine,.  I  be  evielion  .■eiild  nel  lake  place  except  for  such 
CiUikc:  and  it  is  u])Ou  the  aclieil  oeeiirience  of  dispossession  hy  the 
I'.'ssor  llnil  lb.'  I'igbl  lo  indeiunilv  arises  urnler  lb, 
of  the  lease  (j\ 

The  righl  lo  inlerfcrc  nil  I,  ib,.  possession  of  a  lenanl   under  a  lik.lit,,-! 
formal  lease,  indopendenllv  of  the  lessor  and  in  d.regalioii  of  his  '*"""" 
rights,  is  not  one  of  ibe  natural  incidents  of  a  mere  license  tarrv-  iS'pani, 


expiration  ol   lle>  lerm.  Ibe  fait  ibat  u»iemnity 
,   .      fiirevictiij 
■oven:'--'  ■  ■  —  ■^- 1      - 


"xpre 


;  no  legal  or  e(|uitable  interest  i 
egnlar  lease,  followed  bv  posse 


lil.     .\\ 


oreo\er,  an  ( 


1011,  is  iininipeaehable 


"  jaHf. 


nvcen  the  parlies,  save  on  the  ground  of  breach  of  cuvenanl.  and 


It)  r.<t,rlm  V.  h\i:.,rr«hl  (19IW). 
Xm.  S.  C.  R.  2.54. 

^/)  Jlfxfin-l'-r  liynvt,  MHJin^  fn,(I 
Elpiyitor  f'd,  V.  Cnttnftinn  Pnrlfr  Hail 
!■■•■  (1910),  XLII.  S.  C.  B.  600. 


(A)  Pi'jrioll  V.  ili,l,l!n,',  r,>u„l„ 
(•o«i,rll.  1 1909  I  I  l-li.  134  (an  EurI!,!, 
case). 

(0  Thr  Q,„,ii  V.  r„iri,r  <1S9»). 
XXX.  3.  C.  E.  36. 
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C\Mty.  *!!'■ 


The  L»w  "f  Sim'''.f  Comtbach. 

the  W.0  i.  not  UabU.  to  ,,o,.tn t  a,  ,1,,.  »ui,  of  a  li^..o,  th. 

licen.o    bring    amo„m.i.-„llv    ,l,.|,.,-.mn..l    bv  ^-rao.    ot 

Chiilhh  (tirrdinn  '"   f.'""'- 
Who,v  il  i»«lb-ffo.l  bv  „  hnuPnnl  iIk,1  „  M,„tt..l  struH.u..  pW,l 
,      11        ,  .A-A  u,  ll,.-  bin.l   lb-  <nim  of  .liuNvini-  nu  iiitcn- 
„p„„  la.Kl  !'»';■  :'^;,„    „,„  ,,,„.,,  ,„.  b,iil,U,„  -boiil.t 
lioii  ou  the  part  ol  iin'  iiii»m  ni.n  „nn,>., 

nemiauontl V  form  pari  of  ll„-  lalul  i,  pla.al  upoM  bin,  who  Mo^ 
"         .bou,b  lb,.'.,  is  no  .lonb.  -bal  tb.  ,-.,1,.™!  .--"; 
lavv..bal.ba.i,a,,n,W.oilubu,,I.;oou,,.spato^H      la 

it  is,  uove.,b,.b.^s.  v,.ry  .blliuiU.  ,t  not  '"'l;-'     '•  ^  ™^ 

p-i^-b .,.. -»;•■;;:::::;;;::,:!:',  ;,:.;;:,j„::. 

nose      II    B  a  imi'Hluin  wIihIi  iiiii>l  >I"P'  '"  *'"  '"    . 

!r    a,.b  ,.s,..  aoil  ,.,ai.,lv  „ nmLOsla,,....  a,  nuhcafn,  .1. 


tl„    .b'lrnv  of 


ilitciilioi 
annrxation. 

When   tb<'  arti<b'   in   m""^' 
land   tban    li.v    it"   own    wci 
sidom!  a  iniTO  rlialU'l.     Tinl 
is  apparoiil  to  mnko  11 
part  of  till'  land.    Tl 


;,llil    Ihr   "bjivl    of   ll,.' 


'lit. 


riirtb' 
gi'lii'l' 


1  slli'li 


■  .illacbcd  to  111" 
lly    to    bi'    1011- 
casi',  if  tbi'  inli'ntioii 
,„.li.'ltN|«"-'  of  Ibo  land  llM'vIo  b.ro.11.' 
part  of  ,11,.  lana.     i.n..  bloik,  of  .loiio  pbii-nd  on.,  on  th  Mop  ot 
:^1^,  witboul  aiiv  movlai-  or  ....luriil,  to.  .be  l-Po-  "_;;;;; 
in.  a  drs  stoiiL  wall  would  bcoiii.-  part  ot  ibo   and,  tlioi.gh  llu 
2      tour.  If  dopo.i,oH  in  a  builder's  ,i,rd   and  for  ,.oi,v..ii  .   . 
ako  ..aoked  on  tbo  top  of  oaoli  otber  ill  tbo  lor,,,  of  a  wall. 
,.™ain  -balteU.    On  tbe  otber  band,  an  arlulo  inav  ''""'.^  »"    i 
fi."d  to  Iho  land,  and  yet  tbe  eirennistanies  liiav  be  ^^  '  »;'- 
that  it  was  never  inleiided  ,o  b,-  part  of  the  land,  and   h.n  it ,  u., 
,0    t  co,ne  part  of  tbe  land.     The  an,.hor  of  a  lar,e  ,b,p  inns,    i 

y   irinlvLed  il,  the  ground  in  o.der  to  bear  'h-'™";  " 
ab  ,.,  yetno  one  eonld  suppose  that  ,t  became  par,  of  1        , 
even  thou,b  it  »lioidd  ■lumee  that  tbe  ship-owner  wa.  ab 

„t    the  f.o  of    tbe  .snot   when,    the  onehor  was  .Iropp.! 

:Z  ;  a^a X^iniibii'v  1^.1  i,, '!.'• -1  f- ;'"' p';;^; 

:,t  taring  ,l.e  strain  of  the  eliain  of  a  su.pensio.  lind,e  «e„bl  h 
nart  of  tho  land.  , 

Anparentiv,  the  iriie  rule  i.  that  articles  not  otberw ise  at.ao  . 
to'^T    „d  liiLli  by  their  own  weight  are  not  to  be  eons,  ^.^ 

I  of  the  land  unless  ,be  eircuinstanees  are  sa,-h  as  ,o  si  on  i\u 


.IH.   and   O.lcrru'  v.  .W»«««  ('«»» 
13  K.  C.  227,  P.  C. 


('OMIMI  Is    Hl.l  M 


I, 


lliiy  iM'iv  ,a  intended  lying  on  ihosc  «li.)  UN«rii  i|,ai  i|„.v  |,av,, 
.i-osed  tn  b'  clialU'ls,  ond  tim.  on  the  lontiu.v,  an  uHi^l..  «l,iili  ,\ 
..tRxed  iM  ihf  land,  mi,  ,l:»l,rl> ,  i,  to  U  lonsideml  ui  pun  of  tli- 
land,  unlva.  tlu,  circu,u«..,Ke,  ar^  .,,,.1,  ....  ,o  .bo>v  tt.al  it  wo 
imend.d  aU  along  to  r.nfinii^  u  ,.huti.l,  il,-  „„.;  Ivinj  ou  ihoi-^ 
ttiattel    I  . 


who  contend  that  it  i;  i 


Muri,,  iiii.i  mill  li'f  ,iiiihi\:,,ri!.l/ 
Mor'gagos  and  infunibramcs  ,iv  d^  iiiii'il  Iji  suli-si'cts. 


:ind 


'7;  of  »,x.i.  -2  of  the  Land  Titl.<  Art  a«  imaning,  in  II...  ra.o  oi 
a  niortgafrc,  -any  cliargo  on  land  crcalfd  nii.rolv  for  swuiing  a 
d.'M  or  a  loan,"  and,  in  iho  unsn  .if  an  incnndiran...,  •  anv  chai-n 
i.n  land  orratwl  or  effwtod  for  air.  puipos..  «li v.-r,  iminaivr.  of 


'(■lianii 


i: 


nl.'li    aiillii 


ir.l 


■HI  I'. 11^    :iyili 


i...l      l.v     -1) 

!id.-^  .'Vinv 


-Iv   di- 


i.r  II.. 


i.i.irlgau'.'s. 

'.l.lilUIIICc  '. 
iM,-.lisl„d. 

il   slioiiM.  lirnvMi.  I„.  ,,i   .  ,  li,;,  ,.,,„„,,. li.,,,  ,11  III.. 

"'""'"''■"    l-.'"d  '  II     i>    i.i.,vi,|.d    l„     s,...|.     Il'i 

H...iiin:„„  l..„uN  All  „,  iliii,  .M.„-  ,1,;,,..,,,  ,.,,■„„„„,,„  ,„ 
Iran.l.ir  of  lioniretnld  or  pr.->.Mi|iliim  ri...i,t.  or  ;niy  p;,rl  tIiw..or 
iiiadii  bol'on.  iasii..  of  ll...  |,aii.nl  lli.Ti.|ni.  i-.  imU  m,,!  i,,j,i  \|„|' 
I'lirlln'r,  tlint  tin.  iiii-aiiiiiff  of  lhi.  «oni»  •  traiii-fr  ■  mul  '■  i  iMnsr,,-^ 
■  ilil..'  wli.'n  u*-d  ill  til.,  abov..  »..||.:,.  aiv  of  lli..  k  i,l..>i  i.„|,ori ,  nii.l 
iiifllldr  LViTV  iii,,an»  wliLicIn  ll,..  |,rup,.itv  inav  I,,.  |,u.„.,|  'c-u,,, 
ul...  porsoii  to  aliotll,  .  Wlii.p,  .l.cn.r,-,,,.,  ,,  holj,,.  „f  ,i„bts  of 
lioinestcad  and  pr,.-,,,„,,iioii  in  Uoniinioii  lands  of  M,anitol.a 
ihaigcd  tbi.  lands  as  .security  for  Iho  pay.n.^nl  of  a  debt,  it  n,.< 
held  that  tbu  instrument  v.as  witliin  tlio  iniscliief  contouiplat.^1 
by  th..  abovc-iitod  section  of  tli..  A-t  and  was,  ,..)iis,.,,ii,.|,ilv  „b.„. 
Ultply  null  .111.1  void  (ll). 

.Stntulory  forms  „t  morlgag,-  and  iiioiinibriiii.,.  -ivhirh  iiiav  b,. 
varied  to  suit  particiiiar  rases)  arc  apjiended  in  tlie  schedule  to  the 
Art,  wliieli  expressly  provides  thai  every  insliumeiit  of  morl'-a.-,. 
er  iiicumbiaiiee  shall  "contain  an  necurate  .slateinenl  of  the  esfi't.. 
';r  iiiferesl  intended  to  be  mortgaged  or  eiieiiinliere<l,  ami  -ball 
hir  il-seripiion  of  the  land  intended  to  be  dealt  with,  relV'r  to  ih.. 
eertilhate  of  title  on  wliieh  th..  esiate  or  interest  is  held,  or  shall 
iliv..  siieh  ollirr  deseription  as  is  iieee-san  to  i,l..nlifv  lb.,  bind 
inL'ell.i.r  n itl,  all  iiiorlgag.-s  or  ineiinihrnnees  afre.ting  Ihe  sum... 


(0  «;.,!/  AV..  ,.  I-,-,.;  (•/,.„ 
^I.lll.  .S.  C.  K,  1)34. 
">>  Snt.  9l. 
....   H.  S.  C.  laoo    r    5.-, 


.11)10). 


TlunI,,;     i; 
XLll.  s.  <•. 


«„-j/„.)/     /;,,„,■,,,     „^„, 

V.__.l/,-.l/,7/,,;,      ,(r|09^ 


Si*i 


3fMI 


Ti.FL^wmSiMrirf^"'"'""^' 


if  ,.„>.■     Tlu    .' 
til,.  irimlU'lB'-  '" 
tilK'  inllu'lvgiM"!!-; 

98,   I'l'lHoim,   o'' 
Art(p;.  riglii fully  in  port''""'""  ' 


lan.luiH 

llil'lLlll.' 


,„„i„„,„,.  ,i„iii  !«■  ""'i'-'  "i»"; " 

;„,.lMlioinh..aul.li™Ulli<n"l 

„ri»u.ii.u<'i' I"  """-'"■ '"';"' 

^»"Ai--.--o ,    -,,     ,  ,  ,„.  „i;„r  111  Ihf  i»»n.' 1"  llii'""  "1  "" 

„£  „,„  K,™,  fron.  "-  "";;^' ;„,'„,„.  ,„„,  m..  >vi.U  .!..■  r..gi> 
,„„,,K„t.i„ij  ll,.-  -.",.■,  pruvul^d  , 
„„„„„,y  torn,  and  u.ron.pamea 
l„,uU    1.V  a  .■.■.■till<"t.'  troiu  ll- 


IronsfiT  tr.nn  .■.■rluin  »|"-' 

irur  an  iuA'uUiiv  viilidU    .; 

Ill-  fi.rti.uJ  liv  alliiluvil 

,,.„..  mlu.t  tlm..  tho»,'  of  f.ow.,    ''";■;•;;[■,•,,,  ,„,,,,,auv  that  Hi. 

lu.t.1  .•n.nn,i.«io.u.r  or  otl.>M'  l.™|..'r  » ^^^^  ^^^^^  ^^,  ^^  _^^^_|  ,|^^^, 

iiiplo  ihiTi'l'm  frcii" 

tl.i  ■ 

till 


,„„ng;gori-entitl«ltoal.an.U'rmru. 

,.  company.                                      i„„,„. 
^4,  And  wl.e.o  »«'-,;^'';;  J'^l^X.^^Hnntn.brann. 


!  iiuiiinl)niui«  is  Id" 


lll.ll'tv'.lir"! 


lin  ro(  >>eri.'d  ia 
ntpTC. 

108.  Tlii'ie   is  an  inipliid 

,i„.  ,uortgo«or  .onmin-  i"  ■"T':"''' ';;;;,;;;„,„,,  ,..;rt,.d  o,-  ,,..,1 


..ovrmu.t    in  -N-'iv   .noitgagc  ^^l.. 
1  Ihut  lu-  will  ri'paii'.  »"*'  k- 


4ij 


ii^i'ii 


■"  "-    —    ■  .       .■      .  .,;ti„.f  liv  liimtifU' or  his  iigLii' 

'»'■"'"'"' "^""™":rt:d'ri::;!:::^^-,.  of  .pa.,.  »n. 


■viiU'd  imtli.'!'    tli*^    '^"1' 


Effect  "f 
hiciiui- 

lifj'i.'-'^  II" 'I 


Stiiirt  F"!-"'" 


In  onter  into  or  upon  t 
buiUlnigs  ov  improvenuM.t^. 

.^;i^=^:^::--rr:..,a..»no.op™u. 

„.a,«f.T  o£  tho  land  charged.  _^^^, 

104.  Any  n.o.-.gagc,  '"-'"^JT^    XilVl,,  instru,. 

..tc  of  t.Uo  ha.  b-u  erant.^  may  ho^™-'  y^^   „,„„,„ 

.,r  tronslcr  oxeoutwl    .n  statutory    '"" 

having  priority  according  to  dato  o£  reg.stratton. 

mrimiiig' Ihrrrof  in . 


(,l)    SlTt.    »<.    I 


(,)  Hf.ti..  11".  1™. 


i-U- 


W^i 


f^OVTRArrM    RF.I  \TI\«;    TO    liWD. 

iiliMniicI  n~  ir  llicTi.  hull  Ikh'ii  JiiK.'rK'.l  tli.iviii  ill.'  fiinii  of  wonl- 
illliii.ill.d  lovi.li»linil  l„i-iMnr«raik  in  (lii'lr\f,  Aliili'V.n  Mlill 
furni  or  iiii\  iniHlJIiiatiiiii  llii'iiiir  ■.  nliiill  lii'  iI.mmiu'iI  fii  li.  ii  rnv.- 
lianl  bv  Ihi'  imirlifUKOi  viilli  lln'  iimrl^u^,.,.  imil  liix  liiiii«riTi- ^ 
liinijing  ll.i'  fiinii.T  anil  lii»  li..ir«,  ia.iuIiii>,  ii(liiiinj«tniloii.  and 
IriiiiHfpri'fs;  — 

I    Him  a  pioil  litli'  to  llii'  »aiil  lainl. 

.And  iildo,  tliiit  Ihf  iiiiiil){a(iiii'.  al  llin  tiiiii'  of  tlin  muling 
ami  ili'liviTV  lii'iviil',  i»  aiMJ  Maliiln  soli.jy,  riglllfnllv  anil 
lawfully  Ki'isiKl  nf  a  j;niiil,  »iirr.  pi.rfwl.  aliHolule  anil  iii- 
dcfoasibln  mlnti.  .if  inhi'iilann',  in  foi'  Niinplv,  of  and  in 
thi'  londa,  li'inniinl*,  lii'ii'dilann'iils.  and  all  and  sinKulai- 
othpr  till'  pi-i'mi»c»  hi'iTinlx't'oiv  di'wrilird,  willi  lln'ir  and 
I'vpry  part  id  tlnir  appiiili'iiami ,~,  iiiid  ol'and  in  .'niv  part 
and  poircl  thi'i-i'of,  « illiont  any  niamn'r  of  trusts,  riwrva- 
tions,  liinitatioiiH,  piovisos  or  i-oiidilions,  I'xcqd  those 
rnntiiiiii'd  in  thi'  original  grant  Ihcri'ol'  fioni  llii.  Crown, 
or  any  oIIiit  inatti'r  or  lliin^  to  altir,  ihnri;i'.  iniiiinbiT  or 
di'feat  thi'  satnc, 
(3' Has  thi  rishl  to  niurl>raK<'  tin'  land. 

.\iid  nisi)  that  tin'  said  iiioitaagor  now  h.ifh  in  himsi'lf 
good  right,  full  powrr.  and  la-.vfiil  and  iil.soliili-  authoritv 
to  convey  the  said  liiiids,  teiicini-nls,  hiiidilariieiits,  and  all 
and  singular  other  the  premisi's  hereby  eonveyed  or  herein- 
befnn  mentione*!  or  intended  so  to  Ik'.  with  their  and  every 
of  their  appurteiianees  unto  tle>  said  mortgagee,  his  heirs, 
executors,  administrators  and  assigns,  in  manner  aforesaid, 
and  aeeorditig  to  the  true  inlenf  and  meaning  of  theso 
presents. 
(31  .And  that  on  default  the  mortgagee  shall  have  ipiiet  posses- 
sion of  the  land. 

And  also,  that  from  and  after  default  shall  hapjieo  to  be 
made  of  or  in  the  paynienl  of  the  said  sum  of  money,  in  the 
said  above  proviso  mentioned,  or  the  interest  Ihereof.  or  any 
pa-t  thereof,  or  of  or  in  the  doing,  ohsi'rviiig.  performing, 
fulfilling  or  keeping  of  some  one  or  more  of  the  provisions, 
agreements,  or  slipiilalions  in  the  said  above  proviso  par- 
ticularly set  forth,  eonlrnry  to  the  true  intent  and  meaning 
of  these  presiMits.  and  of  the  said  proviso,  then,  and  in  every 
such  ease,  it  shall  and  may  be  lawful  to  and  for  the  said 
mortgagee,  his  heirs,  exi-e.utors,  adinitiistrators  and  assigns, 
peaceably  and  quietly  to  enter  into,  have.  bold.  use.  oeeupy. 


(•)  Sect,   iim. 


u  Il- 


ea). 


2.5(2) 


'^^^J^j^. 


l,--» 


lies 


•I'M,    I.VW  'l^  f*l .1  ClNTUM-r. 


r       ' .       ,  I    „,M,i..'.  I"i'>>v  -■.mvfV.J,  ni-  ,u.'ntion..l. 

;*:::::..;'  .n..iM.v.ir,>„m.. ....n.,o..t.h. 

l-'i'  .■  ii-om  'ill  iiifuriil>r«iicr*.  , 

\„V    urf...»:.a..| „ulfr.-l,«n,l.-W„lv,..,>„U,l 

::::.,:        ^. !«;:!,..  ..!".■  o.pu>.W,.  upon  or. n 
,n»nn,.v,.lo,:„.r.-l.urg.....  '"''■""i;-     ,''  ,  ,,, 

'■"'";:i";,i..  ,i„H  r. :„f„,-,i.r„ni,-i...iii.;,r"  ■ 

.:;„„.'.,.. '•' ' ■  7' ■'''■'■ ';'':,';':: 

,■     '   ;„„     ,„,l„n„iii.',   rullilliML'.  m'  k.-|Hn-  Ml   ^o,^,    cm 

,.,.  ,„„,,   „    tl.    p,  .vi  *•      I  ,„,„,,  „„,„„„  1" 

ilu'  -mil  u  Hivi'  pii"!'"  ""'""  1     f  ,1. 

;i:. ..""V r"^:::!::r2::;  '- 

i:;*;,,^  or  i,m.nd.l  ™  .0  ...  .i,h  ,1,,.  .PP..H.^.« 
.,  ,i„.,i.nf   In,  Imin,  undfi'  or  lo  mi-i  lui  lun 

r:ir  .;:^'si,;ii..,d.m,f™n, ;o.i,,„. 

1  r  11  l.m.  .  ri,or.afl«,  at  .1..-  proper  cc.t.  ,u,d  chnrg. 
"    h     u  d  lr/,„3..^  lu.  lu-irs,  .v«.".or.  u.lunu.-ratc. 

::trr:„i'd™:;;t:ed„odo...:u„.dan:„K... 

,lfur.Vra„doU,,..r...,.ab..„c,oruK.d™.o^. 
:'^:',I:idla„d..e„.n.„...Wr.d,,a.,en.a,,dp™.. 

»'i.. .pp-"!- ■-■''"'"':  ::'":t^'^^1'< 

,. monitors,  ndmiin-tralnr-  nml  nH>.irn><.  J» 


wivsi 


I'oMliKtln   Hfc.HI  IX. 


I.VM. 


K.i)('v.  In.  Iicii,.  rxrnit.ir,.  or  111- .ii- 111.  ir  i  ..uri.^.  I  l.,,ii,.,l  ,„ 
111"  la».  »hjll  or  in«y  he  li»« fully  unit  r.;iwtiiibl\  di-iif.,!. 
ndviMHJ  or  r..(|uir.Hl,  >a  in  m.  |,,.rMon  nlm  ■hull  b..  n-,,uii.,.,l 
I'l  mak.'  „f  i-xi'.  uf,.  mill,  i„,,„i'uii..i.»  «lmll  bf  (■(mpi|ii'I!i-iI.  f..r 
iIm'  inakiliiT  i.r  I'Vc.  iitloii  (liiTrof.  In  nii  .ir  tr.ui.l  truiii  hi, 
ii>uoI  pU._t.  of  aboth' 
llni.  duij    i,r,  u,-l  |„  in  iiii.b,.!.  tlit  Uiid. 

And  also,  (bat  lbs  fuid  morigagLr  bath  not  ui  .inv  nmn 
heretofore  oiidi.,  donr',  i-omiLiiu<l,  i\.>fuud  or  wilfnlh  or 
kuoninglv  mftcrwl  any  act.  dnd.  mallm  or  thini;  «hul- 
i-Mvpi  whe«by,  or  by  in«iu»  uhoroof.  thr  said  land-, 
tmemoiiti*.  lirn^Jiiumi'iitH  and  iiroiniM'..  bor,  h\ 
ur  iiiiritiiiii.ii  or  iijli'nd..,|  so  ig  b,\  ut  any  |,.iii  or 
Ihi'mif.  iirf.  i».  or  .sliiill  ur  umy  bo  in  I'livvvir.,.  imj), 
.barirc'd.  ufliHti.l.  oi  MiMinib.'r.'d  in  lilli..  tslal.. 
ui.jt'  bowsocM-r. 


.iv.y.il, 

'  ijarif! 

.a.h.-d. 

otbur- 


Tiirilory  ft>,.c.ii„a 
n„,|     |,y  l...nf..r... 


ol'  hi 
i.'.l     i 


I  '" 


99.  Ill  Chi.   Norili-W,.,,!    T,  mlori,,.  mid    in   Vuk. 

idl     |iroirrdmf,-~     10     illfolTC     panil.lll      of     h|iili(\» 

(l|.irt;,ry;;r  or  ini  lllllhritlu'r,  (11  loi  lil'orr.   111.   o|.".  till  111, 

iiniil>.  ai.'ri'r.iii..iitit.  i-tipiilutiiiiM  or  .uiidilion        iiittii 

uiorlga^v  or  ilicuiiibruiiiv.  or  I'ur  tho  ►jb;  of  lli  ■  liimi 

fr  incuinbrrHl,  or  to  foreclosp  thn  osliito,  int,  rrsi  or  ,  jaini  oi"  :iii\' 

I'lTfiOii  in  Oi  upon  the  land  mortgaf,'' d  or  itii  uniluri'il. 

And  ail  prorii'ding"  to  ivdooin  or  disilm.i.  imv  Iiii..|  fioin  any  r 
iiiiiliji.ai.  or  ii,n,rabrani»  tliall  bo  lud  and  tak.n  in  tn.-l,  mannrr  ' 
as  l"  by  Mcl.  (W  ol"  tbi.  J,aiid  Titl.-s  Art  prov  idwl    -j  . 

102.  Ill  laws  iihoiva  rifilil  lonilooili  li.i,  a-  in,  ,1  „,i,|  lii,,  i,  jri,. 
i.ivd  niorlgagiv  i,.  alisml  from  ih..  l,.niiMri. -,  um!  ili,r,.  i,  „o 
pi'i'smi  aulhorisfd  iiy  ri'Kislmml  power  ol'  iiiionny  lo  friir  a  i,  c.  ipl 
I'.  Ihi.  iiiolluiiKor  lor  lln-  inorlijai;.'  niiiiu  v,  lli,,  judo,,  may.  u|,oii 

''I'l'l''''!! li'i^i  \'"> Ml  lo  iho  irodil  of  Iho  iiiorl^'ajj.v  of  (h.. 

■apitul  ,uniaiidall  iiitiiT*!  I  limou  airroi  d  loli|.  niadi.  inloa  ih,ir- 
liTid  bank  llaviug  a  brunch  oruKiiuy  in  III.'  dislrii-t  in  uliii.h  lli.. 
niorlfe'ii;;o  nu»  ri..gii,tir«!,  and  Ihonceforwurd  lllo  iuUri'st  llpou  Uio 
inortgu;;!..  (.ball  cousi;  to  run  or  lU'crui-;  and  suhsiiiuonllv  to  lln' 
registrar  iiiukiiig  a  ineuiorajidiuii  of  the  traiiMctiuu  upoiilho  cvr- 
tiHtat.i  ut  title  all  liability  undi^r  tho  rovcnanlB  containrd  in  tho 
niiirtgagu  dtvd  i.liall  dolurminc  ((\ 

It  i»  also  provided  by  ...rtts.  10:»  and  H)4  of  tho  Land 
Titlrb  Aa  thai  a  inorlgugoo  may  IraiislVr  the  whole  or  uiiy  pari 
ul'  tho  principal  moneys  h'CUI'iJ  by  the  mortgage  deed  to  one  oi 
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iiioro  third  parlies,  whose   rights    luidLr    tho  slututoij  lonii  of 
traiistor  shall  hav,.  priority  actordiug  to  the  time  of  registration 

TmmmUmm  and  DemhUion  0/  Laml  nnd  of  Mmlgum" 
thcfeun  i^ttj. 

Wlienevor  the  owner  i-l  any  lami,  or  the  holder  of  anlv 
iMortgaBC,  ineumhralice  or  lease  on  or  of  land,  lor  wliicli  a  eerllhcute 
of  lille  has  lieen  giai.UHl,  di«,  sueh  land,  or  Ml<h  l..orlj?aBe,  meun.- 
brance  or  leas..  1  hereon,  sliall  .  .  .  vest  in  the  personal  n^pn- 
sontatives  of  the  deceased  owner  in  ihe  same  .iianner  as  personal 
i«tate,  and  be  dealt  with  and  distrihutixl  as  p-Tsonal  estate. 

[Before'  ilealing  witli  sui!h  land,  or  sueh  debt  soeiircnl  on  land,  )t 
is,  however,  nee.^sar^  lor  llie  personal  representative  to  make 
applieation  in  « riling  10  ihe  regislrar  lo  !«■  re-islered  as  owniT. 
aiid  tor  this  purpos-  he  must  pro.hiee  lo  I  lie  reg.slrar  Ihe  probate 
of  the  wiU  of  the  deeeaseil  owner,  or  letters  of  adminis- 
tration, or  the  order  of  ihe  t^ourl  authorising  him  lo  admiuisler 
the  esUte  of  the  deceast^d  owner,  or  a  duly  eirtiliwl  eopy  of  the 
said  probate,  letters  of  udnunistralion  or  order. 

The,  probate  of  a  will  granliHl  by  ihe  proiK'r  Cou.l  ol  any  pro- 
vinee  of  Canada  or  of  the  United  Kilis;do,n  of  Ureal  lirit^in  alul 
Ireland,  or  an  eseniplilieulion  ihereof,  will,  however,  lullil  the 
above  roquiroment.J 

114.  Upon  produelioii  by  ihe  iiersonai  repii«'nlative  of  llie 
probale  of  the  will,  or  of  the  lellere  of  adniinisl ration,  or  the  order 
„f  the  Court  authorising  him  to  administer  Ihe  estate  of  a  deeeas.il 
owner,  the  registrar  shall  center  a  inen.oninduin  thereof  ujion  Ibe 
eertiiicjite  of  title,  and  upon  Ihe  probale  of  ihe  will,  letters  of  ad- 
ministration, order  or  other  instrumonl '«);  and  thereupon  lb. 
executor  or  administrator,  as  the  ease  may  be,  shall  be  deemed  lo 
be  the  owner  of  the  land,  mortgage,  iucumbranoe  or  leas.-;  subj.'et. 
however,  to  any  trusts  and  e,,uities  upon  which  the  deoeaseil  .iwiioi 
bold  the  same,  although  for  the  purposes  of  any  registen-d  d.'ahiigs 
with  such  land,  or  such  mortgage,  ineumbrauce  or  lease  .if  laiiil, 
he  shall  Ik  deemed  to  h.-  tli.-  absolute  and  U.nele  .al  owner  tl.cr.ot 
as  from  the  date  of  tho  death  of  the  deceased  owner. 

Demluturii  iif  Laili). 

6    Save  in  the  nm-  of  su.^b  <l.'vis..s  as  ar.'  made  h\  lb.'  leslalor 

to  h'ii;  personal  repre^.•nlal iv,  .'it her  in  his  repro«'iitativ,  cli,.ni.l.r 

or  for  his  own  use,  no  devise  shall  be  valid  or  .•fiVi'tnal  as  „sani»l 

,l„.  personal  ivpn-senlaliv.-  .,f  lb..  l.-sl..t..i   unlil  the  la.i.l   .lh-l''l 


._.,')  S.:i;t.i.   lU- 


(.1)  Seel.    Hi) 


Contracts  relating  tu  I/and. 


tliM-cby  i»  tjansf.Trod  to  thi>  deviseo  th.-ivor  by  the  |it-i»oiml  ivpiu- 
M-nttttivc  of  tlu'  devisor. 

7.  No  ostatc  in  Jw  simplv  slmli  bo  ili.ing.d  inio  any  liuiil,.d 
iVe  or  fee.  tail,  but  ih,.  land,  vvl.atovc.r  foriii  of  uoids  of  liaiiUlioii 
may  bi-  used  iu  any  dc-vi»o,  .shall  traiisfi.r  tli,.  groali'st  ustnto  llwl 
thi.  devisor  or  transferor  Imd  (herein,  nor  sliall  anv  torn,  of  words 
and  in  any  transfer,  lra.risrniesioji  or  di^aliiij;  (save  in  the  eases 
hereinafter  siwcilii'dj  operate  so  ns  to  eonvoy  to  the  owner  for 
the  time  being  anythiii);  li^ss  than  an  absolute  i-slnte. 

12-13.  Nor  shall  a]iy  husband  Ik.,  entilh'd  to  any  estate  by  the 
lonrtesy  in  the  land  of  his  ilireused  vvifi-  nor  any  widow  Is.  on- 
litled  to  dower  in  tin.  land  of  her  diH...tt.s<.d  husband;  but  either 
spouse  surviving  shall  have  the  same  right  therein  as  if  it  were 
personal  property. 

8.  Illegitiraatc  children  inherit  from  the.  mother  as  if  they  wej'e 
legitimate,  and  through  the  mother,  if  d.ad.  any  land  whieh  she 
would,  if  living,  have  taken  by  purehase,  gift,  devise  or  descent 
from  any  other  person. 

((.state  withou 


a»i 


ALoIitiuu  (if 
lil1lit|.rl»wtllt(;^ 
in  laud. 


Abulitiou  „t 
ddwiT  ami 
o«tj.t«  hy  ttif 
courtesy. 


ini'iridiniito 
•  ■li.l.lre..  I., 
iniii  :it  t'[uin 
iiu.ttier. 


S.S1U.,  the 
was  the 


motJier  of  such  chUd  shall  inherit  any  land  of  whieh  he 
owner  at  the  time  of  his  death. 

10.  If  a  wife  has  left  lu.r  husband  and  has  lived  in  adnlten 
after  leaving  him,  she  shall  take  no  part  of  the  land  of  her  husbariii 

11.  If  a  husband  has  l,.ft  his  wife  and  has  liv(.d  iu  adultery 
...1.  !»....: —  1 —   I I. -it  ..I.  .     »  .       .      .  •/ 


llli.(ntiiimti; 
iliild  (iyiii),'. 
iiitcstaU'. 


Ailulttryuf 
Wifo. 


after  leaving  her,  he  shall  tak 


no  part  of  h((r  land. 


A,l,(ll,.ry  i,t 


Married  Wmnen(v). 
M.  Whenever  land  is  transferred  to  a  man  and  his  wife,  the  T™»>t„  „f 
transferees  shall  take  aeeording  to  the  tenor  of  the  transfer,  and  ''"'"o""'" 
they  shall  not  take  by  entireties  unless  it  is  so  c.(;press(d  in  Ih,    """' """ 
traiisi'er. 

15.  A  man  may  dake  a  valid  transfer  of  land  to  his  wife,  and  Tr.„.,..,s 
a  woman  may  mako  a  valid  transfer  of  land  to  her  husband,  with-  •"'••"'" 
out,  in  either  ease,  the  intervention  of  a  trustee.  "p.Kws. 

16.  A  married  woman  shall,  in  reepeet  of  land  ac,.iiir,.d  by  her  ,i     ■  , 
after  .Ia,n,ary  Ist,  1887,  have  all  the,  rights  and  be  snbjeel  lo  all  » " ""a  •»  W 
the  liabUities  at  a.  feme  sole,  and  may,  in  all  respeets,  deal  with  "" '' '""'  '"' 
land  as  if  she  were  unmarried. 


(,")  And  gee  |j.  22. 
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The  Lvh  oi  Simpli  Coxikacts. 

17.  l-n„„  fuinwhint?  II..'  iv,|,.i»il..  :>lalulor.v  proof  of  i.mir.asi.s 
,  ,„a,,i.''l  .onmu  |,o.»...s,.d  of  la.ul  ...ay  .mT..ul.T  10  I ,.  rogl.tiar 
r„r  .ancollatlon  an  ,.xi»Ung  cv.tili.ut,.  of  .ill.,  aud.l.a  1  .  Ucnvupon 
b.  ,.,anloa  a  fr.-sl.  <•.■.■. ilinU.  tosoth.r  «itl>  a  dupluato  thoroof  u 
)„.,  n™l.v-a.,,ui.vd  »..nKUu.,  siting  fo.H.  h"-  husband  s  full 
naiiR',   losiiloiiii'  and  occulJUtion. 

165  -  (3  'lli<  Court  or  a  iuds.  nia>-,  «lien  denied  oxp.dienl, 
appoint  a  P0..OU  to  aC  as  tb.  ,„.xl  trund  "t  »  numi^'d  woman  to, 
ib i  purpose-  of  any  pro^eoding  undo,-  the  Land  T,tb-s  Ad,  and  ma.^ 
fi-on,  time  to  time  icnovc  or  thangr  siu-b  next  frnnd. 

v.  ,-oga,ds  tl,o  riRbl  of  „,a,-rl.'d  uu,i,.u  U.  bold  la.uls.  it  h,- 
h,.i„  doddod  that  «brre  a  ,i,ar,'i«l  «on,an  has  lands  lonvood  1" 
b.r  as  a  voluntary  gift  by  a  solvent  husband,  and  a  c.rt.hcate  of 
,itl.  thc-ivfor  is  issu«l  in  b«-  ua.n.  uudor  llu'  prov,s,o„s  of  . 
provinvial  Rral  Property  A,t,  the  subscqurnl  bankruptcy  of  h.r 
lusband  docs  not  invalidate  or  intpair  her  title  to  the  proport  v, 
,vl,iel,  ,vn,a„,s  in  her  and  do.  s  not  pass  either  to  her  husbands 
trustee  or  to  an  exi'.'uli"u  creditor  (/,;.] 

165.  \Vhe„ev.-r  a„^  poon.  «ho,  if  not  under  disability,  inisl.t 
le.v  nia.h-  auv  applieutioji.  given  any  eo.ise.il.  .lone  anx  ai't,  .«■ 
b,,,,  parlv  lo'anv  proceeding  under  the  l.an.l  T.tles  Act,  is  ui, 
infant,  i.li-.t  or  lunati.',  the  guardian  or  eou,ni,tl.v  of  tb.'  .-^tat.. 
re«poctiv,.lv,  .)f  such  person  ,nay  u.ake  su.h  appbcatiou,  g,ve  su.  I, 
co,Is,„l,  .10  sueh  a.'t.  ..,■  b.'  party  to  such  pro,  ,,.diug  as  such  pei^soa. 
if  f,ee  t,o,n  disabilitv.  might  hav,^  „,.,Je,  giviMl,  done,  or  bl: 
party  to.  an.l  shall  olh.rv.ise  represent  such  person  for  the  pin- 
poses  of  the  Act. 

Where  there  is  „.,  guardian  or  co,u,nitlic  uf  the  estate  of  i.iiv 
of  the  aforesaid  persons,  or  »l,cre  h.  person  is  of  unsoun.l  unu. 
and  incapable  of  ,na„aging  his  alVairs,  but  has  not   been  lo.ni 
an  idiot  or  Innati.-  by  in.p,isition,  then,  and  ,n  ether  ol  su.h 
cases,  a  Court  or  judge  „,ay  appoint  a  guardian  of  sa,ei,  pets,,,, 
for  lb.-  purpose  of  any  proceedings  under  the  I,and  Titles  Art. 
an.l  ,nav  from  tilu.-  to  lime  change  su.h  guardian. 
,„f       Th..   iudge.  01,  application  for  that  l,u,pose  on  behalf  of  ..ev 
per-.ai  ab.-.„l  froii,  the  le,ritories,  or  for  any  p.'rson  who  ,s  uhm 
,I„'"di-,bility  of  iufaiKV,  luna.y  or  unsoundness  of  mind,  a.ai. 
bv  order  di,eetisl  lo  ibe  registrar,  prohibit  the  transte,-  of  or  any 
.Icaling  with  land  belonging  to  such  person. 


..■■)  f" 
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167.  No  person  i-oiitiacting  or  dealing  uitli,  or  hiking  or  pi'o- 
posiug  to  take  a  Iranefer,  nioilgago,  incunibrant'o  or  loaso  l"rom 
tlii'  owner  of  any  land  for  niiiph  a  i^'itilioale  of  title  has  breii 
^aaiiltd.  shall,  except  in  caw  ul'  fraud  by  nut'h  pprson  (and  the 
knowledge  of  the  oxistrncu  of  any  truBt  or  unregistered  intirest 
docs  not  of  ilscif  conslilulL'  fraud  ,  bo  bound  or  coneernod  to 
iiiquir.i  into  or  lo  ascertain  tlu-  rircuniiitanee!;  in  or  llie  considcra- 
lion  for  uliidi  the.  owner,  or  any  provious  own^r  of  the  land,  is  or 
was  ri'giMterrd,  or  to  we  to  the  application  of  tlie  whole  oi"  any 
purl  of  the  pniL-haf-e  nione.\ ,  nor  shall  he  be  aifectid  by  notice 
dircel,  iinpliod  or  contitruclive,  of  any  trust  or  uuregistt'red  iritcrcril 
in  the  land,  an\  rule  of  law  u'-  e(juily  to  the  contrary  nutwith- 
friunding. 

Joittl  Ownership  bij  Trmlt-cs. 

168.  Vpon  the  ItaiKifer  to  two  or  more  persons  as  joint  owiierb 
of  any  land  for  which  a  cerlilicate  of  title  has  beta  granted,  to 
be  held  by  them  as  liuslccs,  it  ^liali  be  hn\ful  for  the  tniu."?fcror 
to  insert  in  the  transfer  or  other  iuslrunient  the  word-*  "Xo  fur- 
vivorshii),'  or  for  the  trustees  thcinsehes  by  written  application 
to  the  rcgiiiitriir  to  authorise  him  to  enter  the  words  '*  No  ^urv  ivor- 
^hil> "  upon  the  eertiticate  of  tith';  and  in  eitlicr  of  »ui:h  easels 
it  t-Iudl  be  the  duty  of  the  regislriir  to  iiiclud','  >\iv\i  words  in  the 
duplicate  certificate  issued  to  i^ueh  o\\uei>  pursuant  to  the  transfer, 
and  in  the  certiiicatc  of  title. 

In  either  case  aforesaid,  after  biich  entry  has  been  ma-do  and 
signed  by  the  registrar  it  shall  not  be  lawful  for  any  less  number 
of  joint  owncr^^  than  (he  number  so  entered  to  transfer  or  other- 
wise deal  A\ith  the  laud  ^\ithout  obtaining  the  sanction  of  the 
Court  or  a  judge  by  an  order  or  motion  or  petition. 
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D'lmaffes. 

143.  After  a  certificate  of  title  has  been  granted  for  any  land,  luaenmiti.-a- 
aiiy  person  deprived  of  such  kud  by  fraud,  or  by  llio  registration  icprivcay'' 
of  any  other  person  aa  owner  of  such  land,  or  in  cousoquonce  of  l'»n<l  by  fraud, 
any  fraud,  error,  omission  or  misdescription  in  any  eertiticato  of 
title,  or  in  any  memorandum  thereon  or  the  duplicate  thereof,  or 
otherwise,  may — 

(n)  if  the  land  has  been  included  in  two  or  more  giants  from 

the  Crown;  and 
J>,  ill  any  other  caso; 
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bru.g  and  prOKCUte  an  action  at  law  for  ll.o  mov.-.v  ol  danmgc 
against,  th.  person  upon  wlu»e  application  the  .r,onoon»  ».g..- 
tration  waa  made,  or  «hn  a.>,uiiod  title  to  tlu,  laud  mi  c,>K«t>o,. 
through  such  fraud,  .>rror,  omission  or  misdescnptioi,. 

(21  Exc™t  in  the  cas..  of  fraud,  or  of  error  occasioned  hy  an.y 
omission,  nmropn^ntation  or  n,i»d<«riptiou  in  the  applteat.on 
of  such  p,.rsou  to  he  reg,»tcr«l  a»  owner  of  »ueh  land,  or  ,n  a  ,j 
in,tru.nc„t  exe.uUKl  hy  hi.n,  such  person  shal ,  upon  a  trattsf 
of  such  land  bond  fide  for  value,  cea«>  to  bo  liable  for  the  payment 
of  any  damages,  which,  but  tor  the  tra.isfer,  might  have  boon  n- 
coverod  bj  him  under  the  provisions  heroinbotore  contained. 

{3-  In  the  last-inentiun.Kl  ..is.'  »i-h  damage,  with  costs  may 
bo  rcwered  out  of  the  assurance  fund  provided  by  sects.  lo7  to 
161  of  the  Land  Tith-s  Act. 

144.  Save  in  the  case  of  iui»de«niption  of  the  land  or  of  it. 
boundaries,  notwithstanding  anything  in  the  Land  titles  Act  tc 
,1k.  contrary,  no  bond  fide  purchaser  or  mortgagee  of  huid  In, 
valuable  consideration  under  the  provisions  of  the  Act  shall  b. 
subject  to  anv  action  for  duiiuig.^  as  afor.^sanl,  or  to  an  a.-  ton  el 
ejectment,  or  to  deprivation  of  the  land  in  respect  of  which  he  . 
,.;gistcr«l  as  owner,  upon  the  ^M•ollna  that  his  transferor  or  moil. 
4or  has  been  registered  through  fraud  or  error,  or  has  deriv. 
his  tide  from  or  through  a  i.crson  registered  as  owner  througL 
fraud  or  error. 

146  ill  cases  where  the  person  against  whom  ';■  action  fcl 
damages  is  directed  to  he  hroughl  is  dead  or  caiiMt  be  fo.imi 
within  the  territories,  and  also  in  cases  where  any  person  suslaim 
loss  or  damage  through  any  omission,  mistake  or  ■n;rf«;'' 
the  inspector,  regUtrar,  or  oth.>r  olHcial  of  the  Land  1,  les  0  ,. 
and  wlio,  bv  reason  of  the  provisions  of  the  Land  Titles  Act  i, 
barred  from  bringing  an  action  of  ejectment  or  oll.e,  ,,c,m>„  o, 
the  recovery  of  the  land,  then,  and  in  either  ol  sue  1,  cases,  .11.  i 
serving  at  least  throe  calendar  months-  notice  upon  the  Attorney^ 
General  of  Canada  and  th,-  registrar  before  the  coliliiiciice,M,.,it  ol 
action  the  person  dainnili.'.l  may  bring  an  actum  agai  .si  tu. 
registrar  as  noininal  defendant  for  the  r,.cov,.ry  ol  damag.s. 

And  a  like  right  of  action  .'sists  where  any  person  is  d..pm« 
of  land  hv  reason  of  the  registration  of  any  other  person  as  o™- 
thereof  or  hv  anv  .Tror,  omission,  or  misdescription  m  any  cci 
tifhale  of  till.',  or  in  anv  nu'iiiorandum  upon  th,'  B<in„.  or  upo.,  ll» 
duplicat,.  .ertiheaf  th.r.of.  in  eases  wheiv,  by  reason  ol  tl,..  pro 
vision^  of  the  Land  Titles  .S.ct,  tli.'  person  ibinmihed  .»  barr« 


Contracts  relatim:  m  Land. 


Iioiu  bringing  an  utiion  Idi-  (ijci'tim'iil  or  oth.M-  ucliou  ioi'  tliu 
rccoveiy  of  the  Iftjid. 

146.— (2)  If  in  cithiT  of  the  above  spwilicd  cases  tho  plainlifl  h..„i,t 
ntovere  Hnal  judguji^nl  against  the  nominal  di'tfuilaiil,  Ihcjuilgi'  ',';,'"">■''' 
hiforo  whom  tho  action  is  Iriwl  shall  (-■criil'v  lo  tlic  I'ac^t     I  snch  ii"i,l.  '" 
judgment  and  tljc  amount  oi'  llic  damages  anri  ciwln  ivcovcivd,  and 
ilic  Minister  of  Fiiiancc  shall  |jay  the  ainoKiil  lli.'rcoi'  out  of  the 
iiBS'jrancc  fund  lo  the  person  entitled  on  pi.iduel  i(>n  ol  ar:  ex- 
I'lnpliflcation  or  ocrtiHod  copy  of  the  jndgmcni  rendc  red. 

148.  No  action  tor  reeoverj  of  damages  siistaincil  through  de-  l:ii.iitHii 
privation  of  land  shall  li.^  or  he  sustained  again^l  ihe  regi^irai,  '"'""■■ 
nr  ngai.   t  the  ossuraiice  fund,  unh  ^s  Ihi^  sajne  is  comnien.  .«l  « iiliin 

the  [wriod  of  '^ix  \ears  frtun  the  date  of  such  deprivation:   I'ro-  e';i^-wl 
vidi^l  Ihal  any  person  nnder  the  disahilily  of  infancy,  lunacy  oi  1',°"™!!' 
misoinidness  of  mind  may  bring  ilie  ;i'-ti(m  uithiii  six  vcars  from 
ihc  date  on  which  the  disability  ceases. 

149.  If,  however,  thi>  phiinlilf  in  an  aeiion  liiouglil  nilhin  six  iir,.,iral» 
years  after  the  i^oesation  of  disability,  or  the  plaintdf  in  an  aeiion 
;il  wliatevcr  time  brought,  or,  gi'nerally,  Ihe  piaintilf  in  anv  iictiuii 
whatsoever  for  the  r»'eovery  of  laud,  or  if  tin'  person  thicnigh  oi' 
under  whom  he  claims  lillc  had  either  actual  or  constructive 
notice  of  such  delay,  and  wilfuUv  or  coUusively  omitted  lo  lodge 
H  cttveaf  with  the  registrar  lo  the  elfi«l  that  no  registration  of  am 
transfer  or  other  instrument  aH'ccling  the  said  land  sb'  ild  be  made, 
imd  that  no  ccrlihi'ate  of  title  therefor  should  be  £-runt4il,  or  if 
lie  allowed  such  cm-cat  to  lapse,  then,  and  in  either  of  sucli  eases, 
upon  the  eiiviimstanec  being  proved  to  the  satisfaction  of  the 
judge,  he  (the  plaintiff,  shall  be  non-Buiti<l. 


I'LliDtitf. 


Executiwiti. 

124.  Vhere  a  copy  of  a  writ  of  execution  issued  in  respect  of 
land  has  not  already  bci'n  forwarded  or  delivered  to  the  registrar 
It  IS  the  duty  of  the  sheriff,  u.pou  reception  thereof  and  upon  pay- 
ment of  the  statutory  fiX'  therefor  (by  the(^x<.entiou  erixlitor  named 
therein  ,  to  transmit  by  registered  post  to  tiie  registrar  a  copj-  of 
llie  writ  and  of  all  endorsements  thereon  duly  certilled  under  his 
hand  and  seal,  if  any. 

The  reception  of  a  copy  of  the  writ  oy  Ihe  legist lur  for  the 

ivgistiation  district  in  which  siuli  hind  is  si ted  is  a  coudilion 

liPi'denl  lo  the  hind  bring  houmi  lluwhy  . 

(a^  From  iiiid  after  the  rcMiption  of  snch  writ  by  lie  regis- 
li»r  no  eeititieate  of  title  or  other  instrument  dealing  with  "tin. 


:t9ti 


renawitl  of 
writ. 


C<>T)fiii>ii>l  ic 
of  Bhtrilfd 
sale  I'V  Cou 


Reg'atr&t 


Coutiitiii.li 
of  Kik. 


The  Law  ot  Sisiri-K  Cosraiirs. 

land  which  may  bo  oxwutBd  by  thp  debtor  shall  be  elieiiual,  cxc 
eubject  to  the  rights  of  the  execution  rreditor  under  the  wnt  -"-l 
the  samo  continues  in  force. 

rs;  Writs  of  oxei-ution  cc.>a-.c  to  bind  or  aft'cct  land  at  the 
piratiou  of  t^^o  >cara  .from  the  date  of  iweipt  thereof  by 
i.Ki!lr.ir,  unlms  bctoro  the  expiration  of  that  term  a  ronowa 
«Rh  writ  ie  llkd  with  the  registrar  in  like  manner  as  the  orig 
was  tiled  with  him. 

186.— CI."  and  (3i  Upon  (he  satisfaction  or  withdrawal  i 
his  hands  of  anv  writ,  the  sheriff  shaU  forthwith  transmit  to 
rei-istrar  under'  his  real,  if  any,  a  eertifieate  of  withdrawa 
>iitii,fnetioii  a«  lo  the  whole  or  any  portion  of  the  land  60  hot 
uiul  the  registrar  ehuU  make  u  meniorunduni  thereof  upoji 
CLitilicate  of  tith-;  and  therieeforth  8ueh  land  or  portion  of  I 
shuU  be  ubsolulely  releawnl  and  discharged  from  the  writ. 

ftheriljii  Sales  oj  TMiid. 

,  127.  No  bulc  l)y  u  sheiilV  or  other  olliier  .  .  .  under  pr. 
of  law  of  any  l-mJ,  for  whicli  a  rertilhate  of  title  has  been  ^'i,ii 

'■  bliaU  be  of  any  elf.^l  until  the  same  has  bwn  conlirni.fl  U 
Court  or  a  judge. 

■■J)  When  any  land  is  sold  under  process  of  law,  the  ic 
Irai'  upon  the  production  to  him  of  the  transfer  in  statutory  f, 
with  proof  of  the  due  oxivutioa  tliereof,  and  with  un  order  ol 
conlirmntiou  of  tlu^  sale  endorsed  upon  the  transfer  or  att:i( 
thereto,  shall,  after  the  .xpiration  uf  four  weeks  from  lis  re 
tion  (unless  such  registration  is  in  the  meantime  stayed  hy  o 
of  the  Court  or  .judge  ,  register  cho  transfer. 

II  129.  Application  for  conUrmation  of  the  sale  of  laiiil  ii 
process  of  law,  or  for  arrears  of  taxc-s,  may  be  made  by  the  ^ll 
or  by  any  p.'vson  interested  in  the  sale  ion  notice,  to  the  oai 
unless  the  judgi'  lo  whom  the  application  is  made  dispeu.^c^ 
such  notice. 

{■i)  If  the  sale  is  conllruied  the  costs  of  couliriuaUou  j 
,ubj"cet  lo  the  direction  of  the  judge,  be  paid  out  of  tin  pine 

money .  .  i   i 

^3}  If  the  sale  is  not  conlirmed  the  purchase  money  sbal 
refunded  lo  tlie  purchaser,  and  the  judge  may  make  such  ordi 
to  the  costs  of  all  parties  to  the  sale  and  of  the  application  to 
contirmatioii  as  he  thinks  just. 

Subsequently  to  registration  the  registrar  shall  cancel 
existinir  enrtiileate  of  tiUo,  either  wholly  or  in  part  (if  lesH 
tho  whole  uf  the  laud  couiprisc^d  therein  be  sold;,  grant  a  hi 


C'oNTHAfTS    HFI,AlIN(i    TO    IaNO. 


jUdioJHl  ritSV 


(flir  of  titlr  to  the  transferco.  and  issue  to  him  a  duplicate?  iti 
fiioflprihpd  form. 

Hut  iin  rofvjstrafinii  sliall  be  madowhon  a  judicial  stop  ordijr  has  Effort  pf 
been  obtfliiifd,  save  ncconling  (o  the  or<lpr  find  diif-tioii  nt  ih'' 
Court  or  judge. 

128.  No  tru:iafcr  of  land  sold  iindrr  yjicf'n-  of  iiiw  or  lor  uriouns 
of  taxps  shall  bo  valid  as  aguiuHt  thi^  owner  of  thf  !ind  so  «,.)1'1.  ov 
oi  tliosi-  fkiniiiig  under  him,  unK'Ss  il  bo  retj;ihtird  «i;!:iu  a 
[ifricKl  of  two  months  from  the  date  of  lh''  order  ot  r-optiruia- 
tion(y}. 

But  thifi  time  may  be  cxti-ndid  bv  lilintr  'i  jnditMiil  onlei-  :!>■  n- 
for  with  ihc  registrar. 


SftJr  for  AnearH  of  Toif^. 
130.  When  ahv  land,  for  wliirli  ji  cerlifiriite  of  litle  has  him 
i>rniiled.  i>  sold  for  tiixe",  llie  linyir  nin\,  nl  ;iny  lini^-  iiftcf  ih'' 
-ill'.  Imlpf  il  t'arnit  aifainst  n  Iniii'-frr  nf  ilir  buid  by  ibe  iinunihnt' 

l  t'pnii  eonipb'tion  ui  \\n-  legal  linn'  alhjuetl  for  ndi'iiipt inn, 
;iiul  upon  ]iroducli(Hi  of  ihe  transfer  of  ihe  land  in  Ibo  preceribeti 
I'uiin  for  tax  sale>,  with  proof  of  lhii  due  nx't-ution  thereof  by  tin- 
pro[»er  ofticer,  and  a  judgi 'i^  order  conlii-niiiif^  sueli  sab',  the  regis- 
trar sliall,  after  the  evpiratiou  of  four  weeks  from  the  delivery  tu 
him  of  the  transfer  and  judge's  order  of  eonfirmation,  register 
the  transferee  as  absolute  owner  of  the  land  so  sold,  and  shall 
enncol  the  certificate  of  title  in  whole  or  in  pari,  as  the  case 
requires,  grant  a  new  certificate  of  title  to  the  tiansfereo,  and  shall 
issue  to  tbo  purchaser  a  duplicate  ccrtiticate,  unless  the  registration 
has  in  the  meantime  been  stopped  by  order  of  a  judge. 


]i1l|-»Ii;l 


l.oiif  or  Destroyed  i'criificalt'ft  of  Title. 

164.  1  pon  production  to  the  regtsliMr  of  snlisruetorv  pnint  C.iiiv 
by  statutory  declaration  of  the  person  to  whom  a  duplieiiie  ceiti;;  '''  ^ 
eate  has  been  issued,  or  some  one  having  knowledge  of  llu-  fail- 
of  the  accidental  loss  or  doslruction  of  the  duplicate  ecrtiiieuii'  m) 
ibsuct',  the  registrar  may.  after  having  entered  in  llie  register  iSr 
facts  50  proven,  issue  a  fresh  duplicate  ei'rlilicate  in  lieu  of  lb.- 
one  bo  lost  or  destroyed,  noting  upon  ihe  sanii'  why  it  iM  su 
issued  (;). 


1*1)  A^  to  the  foi'maliiii'-.  ty  be  ob- 
^rved   in  on!WS  of  »atos  of  land  for 

mxi-v,  MH'  .iui,.,y'u,  V.  A''"..'.-  riaau). 

\XX.  S.  C.  Jt.  3H   (a  rase  ilooidw) 

ni!-i?T  the  B.  €.  L^ud  Registry  Art). 


I'oritcnts  of  an  iinropi-'tt'rp'.i  li.t 


•JW  Thf  Law  of  Simpt-f.  Contracts. 

Hut  uiili-an  llir  ivgirtinir  i^  ."atislktl  h-*  to  th"  Iom--  or  cli-ntriir 
cf  the  dupliruti"  ciTtiliratf  so  issued,  and  lliat  siu'h  iiotico  if* 
ij.'ft'HRury,  riu  siu.li  fn-wli  diiplii-oti-  ttTtiliratc  aluitl  Ih-  issuud  n 
the  registrar  haa  for  four  weekw  -  - 

(a)  published  a  notici-  of  his  iritorilioii  (o  issuf  auuh  fresh 
tiflcatu  in  the  ncwspaijor  publishi-d  nnarest  to  the  i 
doecribed  in  the  rejfister,  or  if  inorc  uowspapers  than 
aro  published  in  the  sam4'  lorality,  then  in  ono  of  i 
newspapers;  and 
(b,  posted  up  such  notice  in  a  conHpituous  placo  in  tho  J. 
Titles  Office. 


Svbstitutim  of  <nip.  Cerlificate  '*/  Titlf  for  sti^rmf,  or  vice  vf 

162.  Upon  the  application  of  an  owner  of  wevoral  parcel 
land  held  under  separato  rertifirates  of  title,  or  of  soveral  pai 
of  land  held  under  one  certilicato,  and  the  delivery  up  for  caiic. 
lion  of  the  duplicate  certitii-atos  or  ecrtifirato,  the  registrar  i 
cancel  the  existing  (vrtiticate  or  certificates  of  title  granted 
the  duplicate  or  dupUcalcH  tln'rcof,  and  substitute  thorcfo 
single  certificate  of  title  for  all  the  p;iircls  of  land  or  sev 
c^Ttiticutcs  of  title  thereby  aub-dividing  the  land  in  acconli 
with  *ho  application. 

(2j  Upon  each  of  such  respective  rortilicates  of  title  so  prai 
siiall  be  entei^d  a  memorandum  of  (!ach  and  every  incunibra 
lien,  ciiargo,  mortgage,  or  other  inatiument  affecting  such  pa 
or  parcels  of  land,  sotting  forth  the  occasion  of  the  cancclla 
and  rc'^rring  to  the  certittcatc  of  title  so  granted. 

(3)  The  registrar  shall  issue  to  the  applicant  one  or  ri 
duplicate  certificates,  as  the  case  rcquirw. 

[Under  the  provisions  o(  ^'ct.  126  of  the  Land  Titles  . 
1894  (a),  which  enacts  that,  apai't  from  fraud  (ft),  persons  A 
ing  with  the  Tegistei-ed  owners  of  land  are  not  bound  to  iiiqi 
into  the  circumstaucM  under  which  such  registered  owi 
aoqinVod  the  land,  ii  nas  been  held  that  a  honii  fidr  purcliaset  fi 
the  registered  ov*-ner  of  land  subject  to  the  statute  is  not  aiTei 
by  an  improperly  filed  notice  of  a  lis  pendens;  and  that 
exception  as  to  fraud  referred  to  in  the  above-cited  Sfx'tion  of 
Act  means  actual  fraud  in  which  the  purchaser  has  participai 


(a)  fi7  ft  68  Vict.  fl.  128;  R.  8-  C. 
c.  110,  «.  167. 

(6)  In  order  to  set  aside  a  cnn- 
v-eyanop  on  the  gmund  of  misrepre- 
•eatatioD,  the  party  aeeking  to  set  it 


tiaide  mnat  ertabliah  sach  fna 
would  havo  lip«n  Bnfficient  gronnd 
an  action  ol  deceit  (R'/i  v.  Mi< 
(1887),  XV.  S.  C.  R.  fi7«). 


ili'i 


CoWT«*CTR   SEI.ATINn    TO   TmND. 


und  dot«  not  ilidmlo  toilstlUflive  or  ,.,|uilulj|i>  liiiinl  Consii- 
>iucnl),v,  a  roginlunid  Ijiinii  Jidr  piuiliiuii.r  from  u  ri'RiM.^r.Hl  owni'r 
wlioup  titlu  iiiighl  be.  inip.TiLlii!<l  for  fraud  liiix  ii  iHthr  litl,'  tlinii 
his  vendor  (c).] 

176.  Pro<'cwding8  uridw  tli.i  Land  Titl.i.  A.t  »l,ull  „ol  ubalc  l',n,™ii„K, 
or  he  Busppiiilcil  by  any  death,  lraii»riii™ioli  or  clmngo  of  inlc'rcnt,  jl°' '"  "Y'" 
but  in  any  such  ovitiI  ii  iudp.  may  umki'  such  oidcr  fiii'  .•arryinj,'  iMh.'" 

diwontinuinj;  or  «u»|icndiKf;  the  prixw^ling^  upon  Ihi'  iippli- 

cation  of  any  person  inlcrculcd,  ii«  under  tlic  ciirunisluiiocs  ho 
ihiuks  .just.   .  .  . 


./«<•    1.    nrCmU    (IHOISI,    XXXVl. 


3.  C.  R.  211. 


400 


Tm:  L\u  oi   Simith  CVivrmiTM, 


f;- 


I  i  Hh 


CHAPTEH  XXVII. 

rl'i.fs   fresckibed   by   tlif   judicial    committee    ol" 
Majlsty's  Privy  Colncil    for    hkgllatino  Ai-pkai 
Tin-:  Privy  Councii,  from  the  Provincial  Coirts  of 
Dominion  of  Canada. 


Nova  Scotia 

Onturio 

Prtnco  I'Mwdrd    Ixlaiiil 

tillcliW. 

Siwkatchi'wun 

Vuknn - 


TiniP  liiiiit  inr  ;ipp<'«rBnc<'  liy  r. 

si>ond''iit  

CiMicnil  mil'  :iH  ti»  potitionn  ... 
HukM  us  to  '"tjtvuinnt  lit  cane  ... 
Xotipfs  nil  to  liOiirinfT  of  npppnN  , 

KnW  iw  to  coBtH  

MlufHliinwiUH  pniiitioiiM  


Alborta 400 

ItritiNh  CoiomljU  400 

.Maiiit.ibft 407    | 

New  KniiiHwipk  4li7 

Newfi.iimnainl 407 

N'l.rth  W."t  'IVrrilori.'"  4CiH 

I  If-mTuI    ruii'H    i»    to    appoaU    to 

I'rivy   i'ouiH'il     41-  , 

l.f«Tc  to  appcjil  41tf  ! 

S[)(>i-iiil  Innvc  to  up[>ral  .  41ti  i 

TrnrHiiii^Hiiiti   of   rrcord    , 417  ' 

I'oriii 'if  pt'tilioii  kT  appout 42l>  | 

WitlKliMwal  of  Dppoal  4iO  j 

\on-pronwutioii  uf  appeal  4'Jl 

In  the  subjoined  list  only  thoso  prnvisions  nl)«oliitolv  c-it-enti 
llu'  righl  of  appcul  from  tho  varions  Proviiu.inl  Couils  ul 
Dominion  aiv  set  out. 

Till!  provlncTS  urc  urraii<^ed  iu  alpliabelical  ontcr  and  tlic  [ 
(with  one  exception)  are  much  abbreviated. 

The  full  particulars  eontaiuL-d  in  tho  Ilules  relating  to  api 
to  HiH  Majesty's  Privy  Council  fi-nm  the  Suprt-nie  Com 
Alberta  may  be  rogardoJ  as  being  of  general  ai)pIiealion  tt 
other  ))roviiU'es  of  the  Dominion. 

(>itMr:i:  IV  CorNCii,  RRori.\TiNO  Aprn\T.s  to  His  Majesty  i\  Cd! 

THOM    i^'K  SlTlir-MK  COLRT  or  AllUUlTV. 

At  tlie  Coiiit  at  Umliinjrham  Palni-e,  the  lOih  (l:tv  'il' 
.lanuai'v.  llHO. 


Tho  Kiu^' 
Lord  Piesideiit 
I,onl  Piivv  Seal 
'sir  V,'> 


PltF-IENT, 

Most  Exeellent  Majesty. 

Lord  Chauiheilnii! 
Lord  Pentlnnd 
iter  Helv-Mulehiusoii. 


Whereaw  by  an  Act  ptis-icd  in  a  'le'^sion  of  Parliament  h 
ecveuth  and  eijfhih  years  of  Hor  late  Majc-ity's  reign  (^shovt 


M  in 
I  vent  I 


iter  nnj  the  Ilui  ' 


lili«'il;iin 

In  ml 

iiniciit  ho 

1  ill  tl 

Xn  (,Hh(jitl_\ 

out  it  If 

Burn  poii  Hboolatinii  Appeau. 

^t,:r:?ifp;t-::— -i-xEii-'r- 
0,ou  ,1  „,„  b<,  a  C.„.rt  „f  Err„„  or  A,,,..!  wMl.in  .',,  ,,,|„„, 

Po.-..,„„,  „„d  u,  mak,.  ,,™vW„„  for  tl,..  i„„i„„i„^  „„j  ,„ ,; 

of  .u,l,  ,p,K.,.l,  a,ul  for  ™rrvi„g  i„,„  „a„..t  „,„  .,„,,,  ,l,.,.ii ,    " 

lo„,,.s  a,  H,.r  M.j,«t,  i„  C„u,uU  ,l.„uM ,„  „  „,n „        

A,,,   .„.,..»,  by  »„  A.t  of  ,h<.  Provi,,™  ,„  Al -,„  i„  ,„,.  l.o„,i„i„„ 

"r  (uiiuila  |in«.od  in  tho  wveuth  vrar  of  lli«  \i„,.„.,' 

1..^.. ch,,,,,. :■  e„.i.,o,. .  A„  Ao; r::;:!,";,  ^  :,:':^;::;-' 

.1  Su|,^rior  Court  „f  Pivil  ,u„|  Cn,,,;,,,,!  .r,,,i,,|i,,,;„„     '  '        ', 

SuimMii..  ('niirt  nf  AIWtt*».  ' 

iiitt\    lii<  (he  i-oii>  ttion.4  uiidrr   «  hi.-l.    ITi-  \i .;.   *    ■         ■  ■ 

""'^i"" I"" > "i-';.''.:::n:::;  ■■:;!;■:;::;:; 

.:.;  CwTTiC ~  "■  '"•  "-'■  "■ " '  •• 

1^  In  tho«.  Bulo,,  u„le»,  ,h,.  voi.toxt  oll.orwis,.  w,,uir,..- 
,*!'''!';'.   ' '""  "l>l'™l  'o  lli-  Maje-tv  in  r„„„,ii 

■rulp,,™t     ,„cl,„o»  .10,.,,....  onlor.  «„,.,„,,.  or  decision: 
'on,,     .uoa,,,  e,tl,„  ,ho  f„||  ,.„„,.,  „,  „  ,i„^,|^   .,„, 

.Nupr™o  Conrt  of  Alhorta  „,,„.di„^,  „.  ,ho  ,L„..r  ',' 

Sapreme  Cou,t,  |,roperly  appo,.tuin,  l,.  tho  foil  Coi,r,  or  to 

«  single  judgo; 

■  Record-  ,ueai„  tho  .j^.e^atc.  of  pHp,.r,  ,ol„,i„g  ,„  „„  ,,,,„„, 

....■htd,ns    tho    plo,„li„,.,    p,,,„o„,i„g,,    evi.l,.„,..'   ,„: 

judgment,,  proper  to  be  l,,id    before    Hi.    M,;,..,,-  ,„ 

.touncil  on  the  he,m„g  of  the  Appeal: 

H^'gi-trar  ■  „™„,  the  ,.egistr„r  o,  other  proper  ,„li,,.,.  i,„vin.. 

the  rustody  ol  tho  re..ord,  i„  the  Comt  app,.„Ied  hunr 
Month     means  ealendar  month                                  "    ■  Mum. 
"  o,-,ls  ,„  the  ,i„p,lar  i,„.„„le  the  p|„r„I.  „,„|  „.„„|,  in  ,)„.  p|,„.„| 
include  the  .singular  ' 

2-  Subjee,  to  the  provisions  „f  ,be,e  R„l..s.  „„  ,,,,e.,l  si ,,e:- 

natter  ,„  d.sp„te  on  tho  ap,,e,.l  a,„o„,„s  to  or  is  of  the 
value  of  one  thoosand  poon.ls   sterlio.  or  upward'. 7 
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Till  I,v«  <■»  •'^'"'•'•1  ('"^f"*''"' 

'      :        ::  ,.,!,„,  Ii„ul  nr  .....no,. rv,  if,  in  ,ho  ,.,,,n,o 

rouncil  for  .lori-mn.  ,,„„.„, 

,    W  h,.r,  >„  ;.">  ..,  hot,  e  .„„  ,„„,„„„  , 

!>"''"-    '"■  ""•''     '  r      '  1,  .„.|i.M,  ..r  oth...-  ,.rn,..Min|t  nornnlms; 
,,,lm,.  or  un>   |wil.v  I"  -I'"  ■"  ""  ,,iJ  „l,.o,KV.  "I  ll"-  

::r;:,.u ''-''r-r^xirr )....-. 

'—' ' "";,"'"",';',i .11..,,  ..I... .  ,-.i«> " " ' 

c:,,„.,.lo„t  i„   th<.  .vo,,.  ..,   (h.  uiT-ll-t  n  . 

„(thra|.wal(M(W<a.o..,aylio);aml  .         „,  , 

,,,a,hcdisp.r...hovconoEn=^.  J^h    C;   -h 
,,,g,>,(l  In  iill  tho  ai<u,i«tnn"-  "'  <l"         "■ 
iWhonablo  to  impo"-'  , 

p.v  ,„ot,.:    or  ptTfotm  u  duty.  "-  ^""^J     ,' , .j'   J,,„o,„ 

;;;;,;:,.;,,  ,,.„.iins  tun  uppoai, ...  t.,  the  c„ur,  -.h»ii  .«n.  j..- 


1  ^cyw 


Riris  i„ii  111, 


\r 


I'll 


•a.'i  II...  Court  .h.l|  dirert  Ihn  ,.id  iml»m<.n(  to  lo  ,„,r„..|  i„,„ 
.looal,,,,,,  tl...  ,,o„,>„  in  „!,„«  ,„,„„,  I,  „„,  gj,,,„  ,,,^11  ^^|,  ^^^  _^^ 
.x«ut,a„  .h-rr„f,  ..„ter  ittto  ^d  ami  .uUiiiont  «.c.„rilv.  ,„  ,h. 
..t.,(uC,o.,  .)f  ih.  Court.  r.,r  tl,.  Ju>.  p,Mo,.n,a„c,  „f  .u,|,  .)rd., 
ai  a,i  M,jP,tr  ,n  Counul  ,h>ll  thinli  lit  to  mol.  tli.r.«n 

7  Th.  l>r»p.r,,io„  of  th.  r..«rd  .h>ll  b.  .uhj.ct  to  th.  ,up.,v,.,„u 
.>f  tl.0  Court.  „„d  the  p.rtie,  u,.y  ,abm,l  .,„■  cUspu.ccI  ,|„e,l,oi, 
.m,„„-  i„  ,.„„r,„ol,„„  lh,.,omtl,  t  ,  tho  deci-ion  „f  iho  Court,  and  il... 
'   "'"'"  "'"•  ""• ''  'li'""'"'.'  thcr...«  .,  th..  JU.IU..  of  tl,n  „«, 

lUUN     H..|Ui,[. 

».  Til..  ,wi,t,a,.  a-  «oll  a,  th..  |„.rt,o.  „„d  th.ir  %al  ui-onl., 

h.  I  ,.„.u,av.,u. ,.,  ..v,.i„,i..  „,.,„  „„.  „  ,„„,  ,„  .,.„„„„.„„,,„„.:  r^: 

t.  ul.riy  .,.,.h  a,  a,o  „„.„.|v  f.„.,„.,| ,  .^al  uro  not  relevant  to  th. 
~uh,,.,.|.,„attrr  ..l   tho  appeal,  un.l  aear.ailv  t„  ,odu,e  the  ln,lk  of 

"'"""'  " "1'""'  "■■  \""«-f    Ml  I.,.  ,.„u„„.,.ale ,  li.,  ,„  |„. 

I.laied  „|i,.r  ||,„  index  or  at  the  i.,i,l  „f  ||„.  rc'eord 

llMyhere  h,  the  eour,e  „f  the  pr,.pa,:„i ,f  a  re,,.,.l  ,„„.  p„r,v 

"I'l^'U  t„  ,|,e  ,„,.|„„„„  „,  „  d,„„„„„„  on  the  Bmuitd  that  it  i. 
""■':;""'.>•"'   nreleviw,..  an.l  fl,e  .,.|,„,.  par.v  ,i..ver,l,ele,,  insist, 

:z;  ''•■"'i'":'"V- '  ^'-  '"■■'"■'  '•'■ >  ■"''■■'  "•" 

""'",'■;■ '"  K"(fi'-i'  "ii^ii>  «>iM,  „  .i..,,  ,„  tl,.. , ,  „dj„.,. 

'"■■"I  "I/he  ..u,t,  of  and  in,  Ulentai  ,„  -u  .h  .l,„..,„„ent.  in.li,.,t,.  k,  th,. 
"  ■!«  "I  paper,.  .„■  otherwiw.  tl,..  fa.l  ,l„,t.  an,!  the  party  Us  „l,o„, 
""•  in.lu.,.,,,  „l  the  ,|u,.uinei,l  was  ohie,te,l  to 

.h''o,!!!I,'r,J'TH"'™"',i'  "'"'""'  "'  ''"'"""  "■<■  ro^H.rar  shall,  a, 
u  T  ,;  ^^  ■"''"■"""!■  ''""'""'  '"  "'"  "•»fi'""  »'  '1-  Privy 
U  fj    K.  b,    ,..„T,.et  by  ,.,CT,„^.  his  ,„„ ,„,  ,„.  initiallin,,.  everv 

■ghlh  page  thereof,  an.l  bv  .„li.,i„g  „,„„,„  ,„e  seal  of  the  Cou.t.  " 
■-.  \  he,e  tho  roo.rd  ,,  ,,,  be  printe.l  in  En,-lan,l,  the  r,.fri,trar 

.      Pr    V  ,V,"'"T"'  "'  "":  '''^'"""-  •~""'"'  '"  ""■  -^"-'■-  '■' 

i.Ki  -of ,:,:;:'  • """  ""T'  '"'" "''  "'"■•'  '""••■''■  ""--•'■"■ «'"' 

...    "'  '  ""  I""'''"  '"  I'""  'ippoul. 

■    ■      n  E  pa„d,  Rule.  1.  an,l  V>  shall,  as  far  ,..  prletioable. 

.■'^.M'i„ti;:::i:;;xr'"''' '-"'-'™...h. 

';'■  The  reasons  civen  bv  the  l,j.),..,   ,,..  .,„..  „,  „  .   •    ,_       . 

"^ "  »"^  '""'^'-"  I-"— 1  in  M,e\:„L:',^'^,hr  n::,:M'n::: 

26  (2; 
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T„r.  Law  of  Simpib  Contr.'cts. 

:rr:::f::y:-o'-^"  -"'■>'  -  -  - "-  ^"" 

the  record  ■»  transmitted.  „,„,Ucations  for  leave  to  appen 

,5.  Where  there  are  two  "  "»°-jf  ^^^r.  is  of  opinion  that  i 
arising  out  of  the  san>e  matter  r*  »';  "^  j,,„  j^jieial  Committo 
would  bo  for  the  »"vemeno   of  he  Lords  o  ^^^^^^  ^^  ^^ 

r  clrnr  d^"ctra;:^-  .  h^e^onsoUaatea  and  ,a„.  leav 

-r^':p;tfrL.^.-;^--rS- 

ditional  leave  to  appeal  "-J^^^  ™\  ™  J  ,vithdra,-  his  appeal  . 

order  granting  him  >>■■»'  '7"', '".^'^'Thc  Court  nmy  direct. 

„„„h  terms  as  to  costs  and  "-^^  ,",,::,  ,„  o,aor  granting  1. 
,:.  Where  an  appellant  ''"'^|;,'^!:  ,^,,,,iod  with  the  , unci,..; 
™„di.ional  leave  to  appeal,  ""^  ha^-'^  '^j,^,  ,„  „„,k.  with  d 
Unposed  on  l-in,  by  such  •"*"•'"„,■„„  hin,  linal  leave  U,  apl- 
aillgenco  to  the  Court  for  »."-^^^,«™  'behalf  n,ade  by  .he  re.p< 
,he'courtn,ay   onanapp~'    *  .;.^,_^,^  ,^„.,  ,„  t  „ 

dent,  rescind  the  orde    g^,'"'*2„,ia„ce  «ith  the  conditions  nn,H. 

withstanding  the  ^M-"-''^.™'   Actions  as  ^  the  cost,  of 

hv  such  order,  and  ^-V"^;;     '^„^  h,  „,„  appellant  as  the  .V 

appeal  and  the  ^-'-f  "" f,  V let  or  o.her  or,ler  in  the  pre,,, 

»haU  think  hi,  or  -'l-  'i;^^  '   ,  '''j,,,loe  of  the  ease  re.pr.res. 

as  in  the  opimon  ot  the  '•3' "'^  ',^„„  ,„  „p,,eal,  the  Court  . 

,8.  On  an  apphoat.on  (<"«»'  7„„,.„,,  !(  the  applicatio,. 

i„,„ire  whether  "<"'-■  -,;«^";'       .rtle^  concerned,  and,  if 

been   given  by  the  "I'P*"""*'","^'  \,f,,  , he  granting  of  the 

satisHed  as  .,  f 't'^r ";:;:  otl'r  directions  in  the  n.a.t. 

leave  to  "I'l"-"'';    ""2^„^,^  „,e  j«»ti«  •>''  "'-^  '^'"'  '"'"""'■ 

i„  the  oprmon       "-  ^°'^'        ^^^j,,,,  h„„i  feave  to  appeal  ^ 

19.  An  appellant  who  ''°-''°"!'   jn,  „,„  Rules  tor  the  time  t 

^'^::r:ppe..a,,hav.g..;n^.^,-;::J^ 

desi>«,  pviov  to  the  f^l-"^ 'l^^'^::  JJtion  in  th,.  bch:,U 
his  appeal,  .ho  Court  -'> ;  '^'"..^^'^..J,',  ,„  ,h..  elVect  that  .he  » 
by  the  appellant,  gran,  lu    ■'    « ■  ^  ihereu,.on  be  ,loo,n 

his  been  -i''"!'--"''  ""' ,'  L.  '.  s.td  ,lisn,issed  without  c: 
from  .he  da.o  of  such  -"' '  f;;    "^,  ^,  „,  ,„,ts  of  .he  appe. 

r^"'i:!'::;^::in.;n^r:^,:iun-- '«■•«-'-'"■ 

the  secunt;.  eotereu 

— -'""'^°"^";:„':t    J:,b,.. Uinal  leave  .0,: 

21.  Where  an   appelUn..  1';"'  J  ,  ,„,e.^,ary  step-  . 

-^^r;ri:'r;^------^'- 


s  a  di  >•*<>: 


Hhles  roB  HEniLATixo  Appeals. 

rfs|inirdcnl  iiiav,  ufter  ^ving  the  aijpellaut  duo  notico  of  hi~  iriwjndcd 
apidiiatioii,  apply  to  tlip  Court  for  a  certificate  that  tlio  appeal  has 
not  licou  cltectuall>  prosecuted  bj  the  apiwllaiil.  iiml  if  the  Court 
sees  (it  to  grant  such  a  certilioale,  iho  appeal  «liull  be  deemed,  as 
from  the  dale  of  such  certiiicate,  In  Btaiul  disniiised  lor  inii-proscou- 
lioii  without  ex|ire9»  Order  of  His  Majesty  in  ('oun.  il,  and  the  eosi' 
of  the  appeal  and  the  security  entered  iulii  by  I  be  appellant  Bh,il 
be  dealt  with  in  sucb  manner  a.s  the  Court  nwiy  Ihiiik  Ht  to  direct. 

22.  Where  at  any  time  Iwtwecu  the  orcli^r  s™iitinj{  linal  leave  to 
iippeal  anil  the  ilispatch  of  the  reccnd  to  Enffland  the  record  becomes 
defective  by  reason  of  the  death,  or  change  of  status  of  a  pai-tv  to 
the  ap[ieal,  the  Court  may.  notwithstanding  the  (nder  granting  final 
leave  to  appeal,  on  an  ap)ilication  in  that  behalf  made  by  any  person 
interested,  grant  a  ccrlilicale  showing  who.  in  the  o]iinion  of  tie 
Court,  is  the  pro[)er  person  t<»  bo  ,sul).^tiluled  or  entered  on  the  record 
in  place  of,  or  in  addition  b>,  the  parly  who  bus  died  or  undergone  a 
ihnnge  of  statu.?,  and  the  name  of  sucli  person  shall  thereupon  be 
deemed  to  be  m  sub.stituted  or  entered  on  the  record  as  aforesaid 
without  express  Order  of  His  Majesty  in  t'onncil. 

2.1,  Where  :,''e  record  subsei|Hentiy  to  its  dispatch  to  Englood 
liccomes  dofecuve  by  reason  of  the  <lcuth,  or  cliange  of  status,  of  a 
partv  to  the  appeal,  the  Cou;l  shall,  upon  an  application  in  that 
iichalf  made  by  any  person  in,  rested.  iau.«e  a  cerlilicale  (o  be  trans- 
mitted to  the  registrar  of  the  Privy  t'ouucil  showing  who.  in  the 
'ipiuion  i>f  the  Court,  is  the  pro|)or  person  to  be  substituted,  or  entered, 
nti  the  record,  iu  place  of,  or  in  addition  to.  the  i)arty  who  has  died 
nr  undergone  a  change  of  status. 

24.  The  case  of  each  party  to  ihe  appeal  may  be  printed  either 
in  Canada  or  in  England,  and  shall  iu  either  event  be  printed  in 
accordame  with  tlie  Rules  set  forth  in  the  Schedule  hereto).  everA- 
tenth  line  thereof  being  nunda'rcd  in  tlie  niargiji.  and  shall  be 
signed  by  at  least  one  of  the  coun.sel  who  attends  at  the  hearing  of 
Ihe  apiieal,  or  by  the  party  himself  if  he  conducts  his  appeal  in 
person. 

2j.  The  case  shall  consist  of  paragraphs  numbei-ed  amsecutivelv. 
and  shall  slate,  as  concisely  as  possible,  the  circumstances  out  of 
which  the  appeal  arises,  the  contentions  to  be  urged  hv  the  party 
lodging  the  same,  and  the  reuaons  of  appeal.  Referenrt'.s  by  page 
and  line  to  the  relevant  portions  of  the  record  as  printed  shall,  as 
far  as  praiticable,  be  printed  in  the  margin,  and  care  shall  be  taken 
to  avoid,  as  far  as  jKissible,  the  ropiinting  in  the  case  of  long  e.xiraets 
from  the  record.  The  taxing  officer,  in  taxing  the  costs  of  tlie  appeal, 
shall,  either  of  his  own  motion  or  at  the  instance  of  the  oppasite 
party,  inquire  into  any  unnecessajy  proli.vity  in  the  case,  and  shall 
diBallow  the  costs  occasioned  thereby. 

26.  Where  the  .Judicial  Conmiitteo  directs  a  party  to  bear  the 
coats  of  an  cppeai  incurred  iu  Alberta  such  costs  shall  be  taxed  by 
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llio  iiropii  ..Ilii.T  c.r  lljo  (.•oiul.  ill  anorJiilliv  with  (lio  Klilc-  foi  I 
timy  bt'iiig  le-iuIaUniJ:  taxation  in  tho  ('ouit. 

27.  Tlip  (.uult  simil  loiilonii  »illi,  anil  fxfciiU'.  aii.v  Oi-iloi  «h 
Ilia  Majcstv  i[i  I'oimiil  iiiav  lliiiil<  lit  li>  maku  uii  uii  uppciil  fmn 
jud-meiit  ot  tlic  Cuuit  in  liii.i  nuiiinci-  as  any  (insiuul  ju(lj,-niciil 
llio  Coui-l  shoalJ  or  iiii|.'l]l  liavi'  Ijooii  oxinul.'d, 

28.  Kolhiiii;  ill  thc'^i'  Rulr-  loiilaiiii'.l  »liaM  I*  di-i'oifil  to  iiUi'lf 
«iHi  tho  rifflit  of  His  ^Uiji'-ty,  upon  the  laniibli'  jiplilion  of  « 
).cTson  agyrifvcd  by  any  ju.lpiuCMt  of  tbn  Court,  to  ailniit  h\»n,iv 
tlioiofroni  upon  sucll  cHmJilioni  a.-  Hi"  Majoty  in  ('oiiiuil  si 
tliinl<  fit  to  impose. 

almerk;  kitzrov 


SCHEDIXE. 

1.  Rtcoiis  and  C«^  in  Ai.pcak  to  His  Majetty  in  Council  shall  be  prii 
in  Ihi'  torm  known  o»  Unn.y  (juurl..  (■■.'■..  St  cms  in  Icnfrth  and  42  in  widtli 

£1.  The  .i!C  of  the   paper  shall  lie  «ueh   that  Uie  »his-t,  when   foljcj 
trimmed,  will  be  11  inclici  in  hi  i  rlit  and  8.1  inehei  in  width. 

III.  Tho  type  to  be  used  in  tho  text  shall  be  I'icu  type,  but  Long  I'ri 
shall  he  used  in  printing  aeeounts,  tabular  matter,  and  notes. 

IV.  The  number  ot  lines  in  eaeh  page  of  Plea  typo  shall  be  »?  or  thcreahv 
and  every  tenth  line  shall  be  numbered  in  the  margin. 
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Okukii   in  t'ui  .' 
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Time  liii.il 
f'jr  making 
uppaal. 

Amount  to 
Iw  deposited 
aa  sei.urity 
f.-    ,    iseeu- 
tii     ,1  appeal 
and  costs. 


Pnioedure  to 
be  adopted 
hy  appellant 
in  preparing 
appeal. 


.Vii  nlipial  lies  as  of  rij-lit  from  any  lilial  juilRlilfiil  of  llio  (oiii 
.\ppeal  of  llritisli  foluinliia  \yln'ii  tin'  niattor  in  ilisputo  on 
appoal  aiiii.linis  i„  or  is  of  tlio  i  aliie  ot  f.WO  aloi  liup:  or  iipwuid 

Appli.atioiis  to  till-  Coiivt  for  leaye  to  apppul  sliall  bo  mail' 
motion  or  petition  willliii  limiiij-oiie  daijli  fioiii  tho  date  of 
judyuiout  to  be  appi'aled  from. 

Leave  bi  appeal  .  .  .  shall  only  be  ;;i-ant«d  by  the  Court  in 
first  iiistJin(;o  — 

lal  Upon  condition  of  the  npplieaiit,  ivitliiii  a  period  to  bo  li 
hy  'be  loiirl,  Init  not  eMOcdin!?  three  molilht  from  the  dale  ol 
heariiij.-  of  the  applieation  for  leave  to  appoal,  enteriiijr  into  ;j 

and  sulUi tout  se,  iirity,  to  the  salialaili.nl  of  the  Court i  sum 

exceeding'  I'-i'iO,  for  the  due  prosecutiou  of  the  appoal.  and 
payiueurof  all  -inb  .  ost-  as  may  Xm  payable  to  tho  res|mndeiil  in 
i.'vciit  of  the  a|i|.ellant  s  not  ulitaiiiiUK  an  order  Rranlins'  bun  I 
leave  ui  appeal,  or  of  the  appeal  beinB  ilisiiii.sseil  for  noii-l>i"=' 
tiou,  Ol  of  His  Maje-ly  in  C'ouiieil  orileriii|;  Ihe  a|ipellaut  to  pay 
respoudeut's  eiwts  of  the  appeal  (aa  the  case  may  be);  and 

(bl  Upon  su.b  other  |.oudiUou3  (.if  a".V)  as  to  the  time  or  ti 
within  wbieb  Uie  appfdUint  shoU  take  tho  iieoe*>aiy  steps  for 
jrarpose  of  procurinlf  the  preparation  of  tho  record  and  Ibe  disp: 
\\KKai  to  England  a«  the  Uoiirt.  bayiuK  rejsard  to  all  the  eirr 
-lances  of  the  ease.  Miay   think  it  reasonable  to  impose. 


Hulls  ion  ki^t,LLATi.\.;  Aimm.als. 

Mamtoba. 

OnnER  ,x  (;ooNci,,  „ateu  Xovemuer  26th,  18'J2,  vs  ,,„.„,„  „,   ., 
Onot.H  IN  Council  nvTKn  NuvtMEEi,  28™,  injo. 

A„  appeal  lie,  »,  „f  ,i„|,(  f,,„„,  „,„,, 

of  Appeal  of  Ma,,,toba  when  tl.,-  ,„a„er  in  di.  ,„.e  „„  „,e  „pp 
.n,„u„lH  to  or  «  of  the  value  of  £1,000  slerliug  or  upwar.l, 

A..V  pe.«>„  or  ,„rsons  feelinj,-  agsricvod  l,v  a„v  jadg,„e,„,  dcerco 

■hall  have  k.eu  proaoauee.l,  n.ade  or  give,,  appl^  to  the  -aid  Co 3 
I..V  motion  or  petition  for  leave  f,  appeal  llieiefrou, 

Rut  saoh  leave  U>  appeal  shall  ,>„l,v  he  r-rauled  hv  ihe  (•„,„,  ,„„,„ 
.oadmou  of  the  ap,>ella.,t  ,vi,hi„  ,/,,,,,  ,„„„„„  „,.■„,„  j     , 
...otioii   or  pemiou   for   leave  to  appeal   ,lvii,,  „ppr„ved  ,eeu  i  , 
fui  a  »um  uol  execedius  "00  >t..,li„s  a-  an  carne-t  for  the  dut 
l.ro.ecut<ou  ol  the  appeal  aii.l  the  pa,v,„e„l  of  all  si,,!,  ,.„-l.  a.  „nv 

he  awarded  l.y  the  Judieial  Cmin.ill, ,i„.  |.,i,v  ,  ,„„„.i|  \.,  ,],., 

t'arty  or  parties  ro-"l)oudeut. 


I  Of 


Time  Utni 
f^)r  tnakii. 


j\ai<jiiiit  uf 
htcunty  re- 
quired to 
cuiiuro  pioM- 
uutiun  uf 
uppeal  iii'd  to 
jirovidc  for 
ttip  L-o-ta 
thereof. 


Vi;h  Bklnswick. 

ObuEE    is    OOIVCIL    U.MED    -NoVE.MBEII     7i,i,     |.J1(J 

\.,  aiipeal  lies  a,  of  right  fiun,  a,i>-  lii.al  .iu.lgmeat  oflhe  .s ein 

tuurt  01  the  IVoviu.^.  of  .New  Hruu-wiek  „l,ei,  the  ,„a„er  in  ,li-p,„ 
-a  the  appeal  amount,  to  or  is  of  l!,e  value  of  I'.loo  s.eili,,.'  „ 
upwards.  ^'""b    '■' 

I'roviiled   that  the   person  or  person,  fe.li,,,,   ,, .,i„u'd   In    mv 

.Wier  the  same   shall   ha,e   be,..,    pr,moun,e,l,  applv   to   the   ConH. 
lak.n,.  s,„.h  order,  judpnent.   .leeree  or  senten  ,.■  I.v   motion 
leave  lo  appeal  thorofro,n. 

Hut  su.h  leave  to  ap|,eal  »l,all  ,nilv  he  :;,.a„le,l  l,v  Ihe  Conn   ■„  *         ,    .- 

»  nd.  incdiou  is  inade  upon  eondiuon  of  „ ,„„ ;,i,„i,.^.'^::,      i^^;?"' 

not  e.v,.ee,l,„K  Uircc  mwM,  from  the  date  of  n„„i„„  „r      'u,;,,,    "-n™".' ■" 
fo.-  leave  to  app,.al  eut^nin..  into  «oo,l  and  sndiei,.,,,  ,-e,„ritrto  u!     "n™^"- 
^at„faeUo^  ol  the  Court  iu  a  sum  not  e.xeeedin^  XiUt)  for  tlie  due  "'''".",'  ",""° 


Tiuie  Ii,iiit 
I,  for  lUHkii,,,' 
api'eal". 


Khwfocndland. 

%  virtue  of  a  Charter  of  .Justice  dated  Seple,„b,-r  lath  ,K-; 
a^ubjeauentl,  amended  h,  ™,onial  le^islatii  ^l^l  i'^^,  ^  ] 
'  hr  a(,a,  that  any  per«u  or  persons  feeUn^-  nfr.rrieved  l„  „nv 
udg^eut,  deereo,  order  or  «„teiio.  of  the  Snl^.euu^Coul„,■■^' ^l 
loundland  may  appeal  therefrom  to  His  Majesly's  .Tudi.il!  Com- 

^.j^)^Scc  tit,  ■■Nc.f„„,ril„J,.-  Statutory  ;,..,,,    ,„j  OrJui.  ,t,.>i„j,   ,,„, 
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)t 


Timo  Uitiit 
for  makinft 
tppefils. 


Swurity  to  be 
giveu  to 
esaure  pro»- 
cutiuit  "f 
iipiH'al  HTid  to 
proTidc  for 

lllD  W'stS 

theiTof. 


Time  limit 
for  making 
appeal*. 


Amount  I  it 
Mwurity 
reqmred  to 
pnaurc  ptfifte- 
cation  ol 
^ippeal  aiidt- 


provn 


,^e  for 


The  Iaw  of  Simple  Conteacts. 

.ittee  of  the  Priv,  Cou.^l  i«  ^'^^'^^^'^i^ltT^ 

J      «r  xmtftiicc  of  the  said  Supreme  Court  snaii  oe  k»v«u        i 
Older  or  sonteuLt  ui  \u^  „n+*oi  ot  issue  above  tin 

„„„„e.d  to.  '';:'f^:^;^'::\::j:fX^<^^'--  -»•- 

amount  or  value- of  iJOU  steiun^.  indiroctlv    any  clailt 

,„d„  or  ,e„.e„oo  -hall  •-■°''"    ^''fj   °;^ jt^ltLounting  . 
demand  or  quMtiou  .,f  or  tespccfog  any  nMl  i.gn 

or  of  the  vain,  uf  ^»«"  "'^'^"jf^  ,,„^  ^v  any  .uch  ,ua«»- 

r  r"""'::' t::';";  — 'rthe':aSf-ion  of «. «. 
;::rirt'-— '»<--- --'■'" '"--^^^ 

(lartics  rcaiwudonl . 

North  West  Territories. 

Order  .n  Coinc.l  oateu  July  30th.  1891. 

Court  of  the  Null. h  »oei  ^j.  ^g^i^  ,^^,,,„^,  „r 

:-r:L^rr:e:oror..en.<^.;^^^ 

of  i;:!00  sterling.  aggrieved  by  any  ju' 

Providod  the  persou  or  ,.orsona  ;""""», ^ „itlun /ourief«  J 

Ldr:i:xi:^^o;=^:^=-:- 
-''-a  :^'"u:rde:;  tEra"::"rorTythe.,na 

r—    "  H.rCty'  PHvy  council  to  the  party  or  pa 
lespoudent, 

'"■;:  ::r  of  an  order  In  Council  dated  iuly  5th,  ml,  and 


Rules  for  Rboulating  Appeals. 


409 


lished  in  the  London  Gazette  on  July  lltb,  1911,  it  is  providod  that, 
subject  to  the  Kules  by  the  said  Order  in  Council  made  ajid  pro- 
rided.  an  appeal  to  Hh  Majesty  in  Council  shall  lie  — 

(at  As  of  right,  from  any  final  judgniont  of  the  Supreme  Cmni 
of  the  Province  of  Nova  Scotia,  where  Hie  luaticr  in  dispule  ou 
appeal  amounts  to  or  is  of  tht^  value  of  £oOf)  sterling-  or  upward.^, 
or  where  the  appeal  involves,  dii-ectly  or  indirectly,  some  claiiii  or 
question  to  or  respecting  property,  or  w>nio  civil  right  atuounliiij.'  to 
or  of  the  value  of  £500  sterlin;^  or  upwards;  and  a  similar  right  of 
appeal  shall  lie — 

(b)  At  the  discretion  of  the  Court,  from  oaiy  other  judgment  of 
the  Court,  whether  final  or  interlofutory.  if,  in  the  opinion  of  the 
Court,  the  question  involved  in  tho  appeal  is  one  which,  by  reason 
of  itfl  great  general  or  public  importance  or  otheiwi^ic.  uiight  to  lie 
submitted  to  His  Majesty  iii  Council  fur  decihion. 

Applications  to  the  Court  for  leave  to  appeal  shall  be  made  by  Tiiiw  limit, 
motion  or  petition  within  tweniij-otU!  (UtifA  from  tho  date  of  the  judg-  ^""^  '"»!(•"'< 
inenl  to  be  appealed  from,  and  tho  applicant  shall  give  the  oppo'iiti' 
imrty  notice  of  his  intended  application. 

Leave  to  appeal  .   .   .  shall  only  be  granted  by  the  Court  in  tiie  Amount  of 
tirst  inatanoe-  roJuSd  to 

(a)  Upon  condiiioii  of  iJie  appellant,  within  a  period  to  bo  Kxed  ensuro  prose- 

t)v  the  Court,  but  not  exccediim  ihref  monthn  from  Uio  dat^'  of  tho  °"*'^n  "* 
,■.-,  ,.-^i  1  .  .   iipjieal  and  to 

licarnig  of  tlie  application  for  leave  to  appeal,  entering  into  good  jiroviiiefor 

luid  sufficient  security,  to  the  ^ati.'fartion  of  the  Court,  in  a  -sum  not  ''""'■'■ 

exceeding  £500,   for   tlic   due  prosocutinn  of  the  appeal,  and  the 

payment  of  all  such  costs  as  may  becnmt"  payable  to  the  respondent 

in  the  event  of  the  appellant's  not  obtaining  an  order  granting  him 

liiiol  leave  lo  appeal,  or  t)f  the  appeal   being  dismissed  for  non- 

jtrosecution.  or  of  His  Majest\'  iu  Council  nrdciing  the  appellant 

to  pay  the  respondent's  cost.^  of  the  apjieal  uis  the  cnse  may  be): 

and 

(b)  L'pon  sufh  oUier  condition'*  (if  any)  as  to  tlie  time  or  times 
within  which  tiie  appellant  shall  take  the  necessary  steps  for  the 
purpose  of  procuring  the  preparation  of  the  record  and  tho  dispatch 
thereof  to  England  as  the  Court,  having  regard  to  all  the  circum- 
stances of  the  case,  may  think  it  rea.-*onabIe  to  impose. 

OXTARIO. 

By  \ittvte  of  the  Privy  Coujicil  AppeiiU  Act,  1910  (6).  as  amended 
by  the  Privy  Council  Appeals  Amendment  Act,  1912(c),  it  ia 
enacted  that— 

Sect.  2.  Where  the  matter  in  controversy  in  any  case  exceeds  the  Whenappwls 
sum  or  value  of  |4,000,  as  well  as  in  any  ease  where  the  matter  in  S*thl*^^ 
question  relates  to  the  taking  of  any  annual  or  other  rent,  customary  '*>  rriv 

Council. 

(6)  10  Edw.  VII.  c.  24  (Ont.)- 
C")  2  Geo.  V.c.  18  (Ont.). 


ao 


Amo'int  f£ 
begifen. 


Time  limit 
for  iii^l(iiLir 

Aiif'iint  of 
nevurity 
rwiuirm  tu 
miMirc  I'rotto- 
uiition  of 
njiptnl  and  to 
pruviJfi  f<jr 
the  twhtB 
tlrre.!. 


The  Law  tii   Sisu'Lt  Cjstkahs. 

.n  othov  duty,  or  feo  or  a».v  like  ,lo,„a,ui  of  a  B^--^™'  ""^^  ^"' 
„a,u,.-  -tte-.,„s  fftttro  ri.hl.,  o(  what  v-U"-— ™""'  -^"^ 
.a..i6  ..Uiv  be,  an  appeal  shall  lio  to  H.»  MajMly  n  H.«  I. 
cJuliirund  ;x«pt  i  aforesaid  uu  appeal  =i..U  lie  ^  U.,  Majest; 

""'s'^Tt  md.  appeal  .hall  be  allowed  ttntil  the  ap,»llaut 
,.iven  se.m^tv  in  S2,0U(.  to  the  sa.istacion  of  the  Court  appe. 
(,.„„,  that  hv'»ill  elloclually  proseeute  .bf  appeal  and  pa.v  .u 
a„d  da,nuse=  a'  tn-y  h''  '"""'•'"l  "'  '"'"  '''"  J-'lt"""""  "l"'™'"'  ' 

''  s"c!Tand  5  of  the  M  of  IMt,  ate  repealed  and  are  replt^t. 
,1.0  p.ovisiou,  of  the  l-tivv  Conncil  AppealnAn-ettdtne.^.  Act  1 
«hicl.  ptovi,le,s,  Mc,  alia,  for  procedure  to  be  adopted  «len 
outlet  Is  the  Jttdgftettt  of  the  Court  appealed  front  ■»  not  stayc 
t  i.  furthet'  ptottded  by  »e.t.  .i  of  the  Privy  Counul  Api-  » 
,.,10,  that  a  jad,^  of  the  fourt  of  Appeal  .o.  Ontarto,  »hall 
.atbirt.v  to  approve  of  antl  allow  the  »ecur,.y  to  be  gtven 
,,arlv  who  inU.nd»  to  a|,peal  t,.  His  Majesty  tn  H,-,  I  .;.>J  to. 
Ueilier  tic  appli.alio.t  lor  »uth  allowance  be  tttade  during  a  „ 
„f  the  C:ourt  ov  at  atiy  other  tittie. 

I'HtNft;  Edwaku  Islam*- 

Oedek  I.N  CotNUL  DAri;u  OcTobtit  13ra,  I'JIU. 
Att  appeal  lie,  a,  of  risl.t  from  any  Knul  judgraottt  of  the  Snp 
Court  of  Princ-e  Edward  Isbu.d  when  the  tnaller  tn  dispute  ant* 
1„  or  i^  of  the  valtio  of  t.-.OI)  .vterlinj  or  ttpwtird-. 

Appli(ation»  to  lite  Court  for  leave  to  appeal  ,h,tll  bo  ntat 
,„„,i',„  „r  petition  wilhi.t  t,n;,l!,-nnr  day.  Irottt  the  date  o 
itid-iiienl  to  be  appealed  frotii.  .   j   ,      ,i  ,  , 

But  .,„h  leave  to  ttppeal  .-ball  only  be  granl-ed  by  he  I 
upoit  tondilittu  uf  the  appellattt  within  threr  n,o,dh,  of  the  d. 
,t„h  tttotioit  or  |K.titton  for  leave  to  appeal  fc-iVinR  ..pprove, 
ri,v  for  a  >.u,tt  not  ex.t.edi,,^-  X:m  Merlitts;  a.,  cvtt  earnpt  for  ,h 
p,„,-.ai>ion  of  the  appeal  ,md  the  pay.nent  of  all  .uel.  «,st.  a 
l...  awarded  by  the  .ludieial  Couttnittee  of  the  Privy  (  o.utotl  1 
party  or  parties  respondent. 


Tfm^n  ' 


Quebec. 

AuitCLE,  0.<,  6i)  OF  TUK  UODi.  OF  U.VtI.  PHOCEDUEE  OF  THE  P.« 
OF    (Jir.DIiCt.;)    ."    AME.NDED    BY    8    EdW.    Vil.    t.    ,,). 

An  appeal  lies  to  His  Majesty  in  His  Privy  Council  frouj 
judstneX  rendered  in  appeal  by  the  Court  ot  lung.  Bent 

Article  «8  -tl)  In  all  cases  where  the  mattor  tn  dispute  t 
to  any  fee  of  oflioe,  duty,  rent,  revenue  or  any  sun,  of  tnoney  p, 
to  Hi?  Majesty. 

1,0  Tbi.  fodo  WM  gi>«n  the  ton-c  of  law  by  60  Vict.  c.  IS. 


KlLtS    FOR    HEULXATlNti    Apl'EAl^. 

{'2)  In  ca»(w  t«n(«rjiing  titles  to  iaiids  ur  terioni(mts,  annual  rents 
Ni  olhci-  matters  which  cau  uffoct  thu  fuiunj  rights  of  partits. 

(.•(I  111  Lill  t}thvF  cases  whoro  the  nmttuT  in  dispute  oxoeed^  ihi- 
Mim  ur  Viihu'  of  ^.'.,000. 

Article  Oil.  ('iuisf.1  luljiidiciifcd  u|.(»n  in  rcviow  wjiiih  arc  capable 
,•{  ii|>pt'iil  i'»  Hirt  Mdjcstv  in  His  Privy  Cimmil,  Imt  in  rc>pi'ct  of 
vvhi.h  nil  ;i|i|ical  If)  tli.>  Court  of  Ivin^'-  rVinh  is  prohibited  bv 
Articles  »-■{.  II  of  Ihi'  i^udo  of  Civil  Pracclurc,  -rn  nov  erf  he  less  bils- 
ijcptibli-  uf  appeal  to  His  Majesty  in  Council.  It  in  further  provided 
by  Article  I2M>  of  the  Code  of  (.'ivil  Pn.reihno  that  "The  cxecitiuti 
nf  a  jiid;jiiient  from  which  an  appeal  i.s  niade  to  His  Majesty  io 
Hi-^  Frivv  Couiiiil  caiinot  l>r  previ'iitcrt  ,m-  >Uiyed  onlc<s  Hie  pailv 
ii;,'-ricved  tbcn-by  fnniislies  j;-o(id  an'!  snlHciciil,  -Nineties  witliin  the 
period  lixed  bv  tho  Court  adjiidicatiii(r  upuu  the  .  ase  that  ho  \rill 
<lihi,'eiiHy  piOfpr;ute  tho  appeal,  satisfy  the  jndgmont  and  pay  such 
cfsts  and  dainajjes  as  may  bo  awiirded  by  His  Majesty  in  the  event 
"f  (he  jnilirnieiit  appealed  fioiii   boiiiy;  i  onlinnerl.  ' 

Kor  furihei-  rules  as  to  pixicedure,  soc  Artichis  iU.>U  to  ll'.J2  of  the 
(Vic  of  Civil  Proeedui't'. 
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^SASKATCHEWAN. 

An  appeal  lies  as  of  ri}>ht  f  luni  any  final  judf^inout  of  tho  Supremo 
I'mirl  of  Saskat<-hewan  whore  the  matter  in  <lispute  on  tho  appeal 
iiiuouutii  to  or  iii  of  tho  value  of  J?-i.OOU  or  upwards,  or  where  the 
;i|ipcal  involves,  directly  or  iiidirr-ctlv.  somo  claim  or  quostiuo  to 
ur  rcr^pectin;;  property,  or  mmo  civil  ri-,^ht  auK.untin-;  to  or  of  tho 
vaJuo  of  <4,00i(  or  iipward.s;  and  a  siniilnr  right  of  appeal  shall  He  — 

(h'l  At  tho  discretion  of  the  Court,  from  any  other  judgment  of 
the  Court,  wholhor  tiiiaJ  or  iutcrlntMilory.  if.  in  the  opinion  of  the 
Court,  the  (pjostiou  involved  jn  the  api»eal  i-i  one  which,  bv  reason 
I'f  lis  tfreat  yeii-ral  or  public  inipuitan-e  or  ulherwirfo,  ought  to  be 
submitted  to   His  Majesty  in  Cuninil   (  n-  decision. 

Where  in  aidou  or  othoi-  proceeding  n<i  linal  judgment  can  ho 
luly  given  in  con^e(plonce  of  a  diflerenco  of  opinion  between  the 
judgps,  the  final  judgment  mav  bo  entered  pro  forum  on  the  appli- 
ntlion  of  any  party  to  ftuch  action  or  other  jmjceeding  according  to 
the  opinion  of  Uie  Chief  Justice,  or,  in  Iiis  absence,  of  the  senior 
I'uisne  jedge  of  the  Court,  but  <=uch  judgniout  shall  only  be  deemed 
liuul  for  pui-poses  of  an  appeal  therefrom,  and  not  for  any  other 
jiurpose. 

Appluutions  to  the  Court  for  leave  to  appeal  shall  bo  made  by 
motion  or  petition  within  fourteen  days  from  tlh>  date  of  the 
judgment  to  be  appeaJod  from,  and  the  applicant  ,hali  give  the 
cpposito  party  notice  of  his  intended  application. 

Leave  to  appeal  shall  only  be  granted  by  the  Cmrt  in  the  first 
instance — 


Kultw  aa  to 
jjrocwluro 
when  tho 
Court  is 
di  Tided. 


Time  limit 
for  maki&g 
appeal. 


•i)  I'lKJU  couditiou  of  the  apjwUaiit,  willuu  u  poiiod  to  be  fixed 


ConJiti-ma 
precedent  to 
granting 
leave  to 
appeal. 
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by  Iho  Court,  but  not  extwdinn  three  iiionlhi  from  tJw  date  i 
hearing  of  the  ainiUoation  for  leave  to  appeal,  entering  into 
and  suUl.iunt  socui-itv,  t<.  the  sali^raHioii  of  the  fourt,  in  o  »u 
exceeding  »2.jlll>  for  the  due  pni».HuH..n  of  the  api>eal.  an 
payment  of  all  sui-h  '•ost^  as  nuiy  l.oi„n„.  pavahlo  to  the  rospo 
in  the  eveni  of  ihe  ap|«.|lanr.  no,  oi.iainioK  an  order  Kran.mi 
Anal  leave  to  appeal,  or  of  tho  appeal  biiug  dianuMed  for 
prosorution,  <„■  of  HI->  Maje«t,v  in  Cnn.il  ordering  tho  a).)! 
to  pay  the  reapondonfa  co,u  of  the  upi«>al  ia«  ihe  i«i«e  inaj 

and 

(b)  Upon  twh  other  eonditions  (if  any)  as  to  the  tune  or 
within  wlii.l.  the  appellant  -hall  take  the  .auessary  Kfeps  f. 
purpose  of  procuring  the  preparation  of  the  record  and  the  dr 
thereof  to  Enjilnnd  u^  the  Court,  having  regard  to  all  the  n 
stances  of  the  ejiso,  niav  think  it  ri'asonabh'  to  ini|K)»e. 
Proorfo.*  Where  the  judgment  appealed  from  requires  the  appelluiu 

,h...  jadK-      ^^  ,,^  perforn.  a  dutv.  the  tjodirl  sl.all  have  power,  when  gr, 

^i'Z^  leave  to  appeal,  either'  to  d.reo,  Iha,   the  said  judgment  si, 
"''*'■  carried  into  exe.  ution  .n-  that  Ihe  cxe,  ulion  thereof  shall  be  «u«| 

pending  the  appeal,  as  to  the  (Jnort  shall  see,,,  just,  and  ii,  ci 
Court  shall  direct  the  said  judgn.ent  to  be  .nrriod  into  exe, 
tho  person  in  whose  favour  it  was  given  shall,  liefore  the  ex" 
thereof,  enter  into  goo<l  and  sufficient  purity,  lo  the  sat. si 
of  the  Court,  for  tho  duo  performance  of  siicli  Orde,  as  His  il 
in  Council  shall  think  tit  to  make  thereon. 
YoKON  (Territory  of  Canada  Dominion), 

The  Rules  rclatiug  to  appeals  to  the  .ludiciol  Committee 
Privy  Council  from  any  judg.ne„t  of  the  .Superior  Court  ot  ' 
where  the  matter  in  dis|mte  on  appml  is  above  the  aiiiouni  o, 
of  £300  sterling,  or  in  rasi'  .suih  jmlgmeot.  decree,  order  or  sc 
shall  involve,  directly  or  lidirectly.  any  claim,  demand  or 
tion  to  or  respecting  i,K>p..ty.  or  luiy  civil  right  amounl, 
or  of  the  value  of  £.100  sterling,  are  the  same  as  those  applying 
North  West  Territories,  from  wliirh  Yukon  was  severed  by  Dei 
Act  61  Vict.  c.  6. 

.lUUICIAL  COMMITTEE. 
Jumdiclion  mid  Procedure:   General  Itules  an  In   .l;i)« 

THK   .lumCI.Vl.   COMMITTKK   Bl  I.ES,    1908. 

\t  the  Court  at  Biukiughiim  Palace,  the  2 1  si  dav  nl 
DuMinber,  1908. 

PRESE.NT 

The  Kings  Most  Excellent  Mnie.sty. 
Archbishop  of  Canterbury.  Lord  Chamberlai,, 

Lord  President.  Lord  Kitzniauricc. 

Whereas  there  wac  thi.  do^  read  at  the  Boar-l  a  representauc 


Rules  for  Reoulatino  Appeals. 
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the  Judioial  Committee  of  the  Privy  Council  in  the  wordi^  fultowin^, 
viz.:— 
"The  Lorda  of  the  Judicial  Committee  haviiifp  token  into  <f)ii- 
sideration  the  practice   and   proooduro    in    ocoordanoe  with 
which  the  general  uppenat*;  jurisdiction  of  Yrtur  Majosty  in 
Council  is  now  oxcreisod,  and  being  of  opinion  that  the  Rulo8 
regulating  tho  said  pra'ticp  and  i)nH'ydiiro  ought  to  be  con- 
solidated and    amondod,  thoir    Lor^Nhips    do    hcroliy  agrno 
humbly  to  reroraniend  to  Vour  Majesty  tliut  with  a  view  to 
MUt'h  consolidation  and  ainendimMit  n'rtain  Orders  of  !for  lat4- 
Majesty  Quocu  Victor     in  Couiitil  roj;iiIatin(^  tho  said  prot- 
lice  and  proct-duro,  viz..  tho  Ordi-rs  in  Cotuuil  dated  respec- 
livnly  the  llth  day  of  August,  l«t2,  the  i;itli  day  of  .Tune, 
IS.I.r  the  31«t  rby  of  March,   IH,"..'!,  the  2tth  day"  of  March. 
]87i.  and  the  2Gth  day  of  June,  IK7;;.  and  also  the  Onler  of 
Your  Majesty  in  Cuuiicil  dat<nl  thi'  20th  day  nf  March.  19().'i, 
amending  the  said  practice  and  procctluro  ouplit  to  ho  revoked 
and  that  the  several  Rules  hereuntu  annexed  niif,ht   (o  b«! 
substituted  therefor." 
His  MA.rF.sTY  having  taken  tho  said  repiTs^ciiiHtion  int-t  coii.sidcra- 
tion  was  pleased  bv  and  with  tho  advice  of  His  Privy   Council  to 
api)rovp  thereof  and  to  order  as  it  is  hereby  tinlercil  thaf  iln-  pjiid 
Orders  iti  LVmniil  in  the  miid  roprc-iontation  mentioned  be  and  tho 
same  are  hereby  revoked  and  that  the  Rules  hereunto  annexed  bo 
substituted  therefor. 

A.  W    KITZROY. 


Arrangement  op  Bulbs. 

r.CLE.  PAOB 

1.  Interpretation  4Iti 

L»nve  fo  Ai^peal. 

2.  Leave  to  appeal  irciicrally  41C 

Special  Lcpvp.  to  Appeal. 

■1.  Form  of  pL^tition  for  ftpecUl  teavo  to  upjual  \\q 

4.  Three  copies  of  petition  to  Iw  Itidgiti  tojjether  witli  attidavit  iti  support  41" 

.!.  Time  for  loii^iufi;  pciition  417 

li.  Swurity  for  fmU  iiiiit  tran:tDii«jioii  of  record  417 

7.  Ocmeral  proTUion><  41j 

h.  Potitioiis  for  speiiiil  leave  to  appeal  in  forma  pi'r/.criB  417 

».  Exemption   of   p;miier   appellant   from   lodging   security  and   paying 

office  feen 41- 

10.  Exemption  of   un.ii.<-e98ful   petitioner   for  leavu  to  upppal    in   form'i 

pfi", „■■,:.-•  from  piiyment  of  office  fees  417 

Itfcord, 

U.  KtTurd  to  be  trniHuiitted  without  delay 417 

12.  Printing  of  rei-ord  ^1- 

13.  Nnmber  of  copi«  to  h«  tron-mittea.  ?.-her;-  «vor4  prifited  abroad!.!"!"!!  41S 


Tiir.  Law  ok  8impi.b  CoNWArm. 


0.  wcalttrf,  -fc»«  r«»ri  to  b.  P''"*^  •»  ,, 


RHLI. 

14.  On*  ™rti««l  fopy  •» 


15 


10.  u™«.n.  tor  juagmcM  to  bo  tran.m.ttci  ^ 


is'.  liooum^nu  ol.i«-l«l  to  lo  W  inii^t^l  ;■.■,■.",■.■.'.■.'.'.■.■.  4 

ig    llrgWration  nnd  numlKrioit  »'  "™™"  i 

■JO.  Iiupfrtion  of  remrd  by  p«rliCT  

"l    ((I)  1 

22.  N"li™  of  iipp~r.iire  by  .ppcM.nt  ......--^ , 

51.  Pr,,,a,..ion  of  .opy  of  ro.o„l  for  print.r  ^ 

M.  Lodging  ™py  of  r«ord  for  prmtmg  , 

";  S:i;l:Z,  of  proofof  r^rd;.d;trlllr;,...-.pi- ; 

27    Xumbcr  of  Mpi"  of  rxord  for  p»rUo. 

"».  Ho,  «...  of  prin,i„S  rr«rd  or,  to  1*  hornr    


prtiUntt  1 


•IW.    (-i  

;jll.  K'»rin  "1  pctidun  

:jl.  Sprviw  of  potitimi  

Wilh'frawn!  of  Afpf"'- 

..wi,bd™..,„-..H--;«^---^rr:i:2^: 


WithdrHwnl  i 


iip|)onl 


I  of  AppfiU 


31.  (<■) 
3.V  l>i 


;ipiif 


.»1  of  .pprul   'or  noo-pro-»-»tioo  .f.or  apprilanf-  : 
R^Unr-n  .ppc'.l'di™i""«"°'  noo-pr«.«....ion  


.  williin  •hir.h  rwpondont  may  «PPO»r  - 


:;  ?;r;':;:;=::- --'— •  -■-,«-».. 


Popnrftte  appearopcw  ....        ..,; 

\-,!!,-.,.p,.orins  r...,»n.U„t  not  rot.tlod  to  rr™, 
Procrfur.  on  „„n-arp»r.nr,.  ot  ro.pond,.nt  ..    .^^. 
undent  dof.-ndinit  •PP"""'  ■»   '"'""'   '"""'■"" 


noticoi  or  lodifi' 


41.  Ue-'p'J 


Pefifiaiii  fSmeftiH^. 


iH  wliicli  nertJ  not  be  drawn  up  . 


H!.  OriU'rs  on  pfltilioiH 
47.  Ft>nn  of  pptition  ■■  ■ 

4ft.  Cftvcat  

4!t.  St>rvl(«   "f   r*'"''"" 

,-.(1.  \i'     . 

,-,f.  i'.-titi'in  for  ord.T  of  n 

52.  IVtition  (■.intiitliint-'  "*'•>' 

53.  S'-tting  d"'W"  petition  . 


■  jtub-titution  

iiiitter  to  Im  rcftist*ii  . 


)  \ot  nppli^abV  to  the  Dominion  of  Canada. 


HVLlM   K)R    Rt:ntl.\TLN(i    AlM'K*M. 


tr.; 


94.  TiBiw  wiliiln  whli^h  »ot-down  petitions  nhall  bci  lifsrd 4-M 

US.  Notlc«  tn  parti*'-*  of  day  Hxod  for  brnrinir  petition *i^ 

54i.  Pro^i^un  whcrp  |>t<titiun  u  Koaxntnd  tu  ur  la  (urmal  'tJ'V 

47.  \VilKilr»w«l  f>(  prtltion  *'^ 

58.  Proccdurfl  where  hoarinir  ot  prtilion  unduly  drluyed  4Ji 

M.  Only  one  «>un*ol  liMrd  on  n  "idc  in  pctitioin  *-■* 

60.  Lodging  of  c«*  ♦•"' 

«1.  Printing  of  PMT  4'J« 

fi:;.  Number  of  [>rinr<  to  bo  lodgsd  <-•' 

B3,  Ko'in  of  cato  • *•'' 

(it.  Hppurtt"  "n****  'ly  tw  Of  '»""*<'  respondoiitii  i'i'* 

.  1,  Notitf  of  IddfTincnt  of  i;«»o  <*• 

Lc.  L'sute  noiice  •     ■ '*' 

(,7.  S.'lti'v.'  down  iippoHl  nnd  rxihonsrintf  rui(«    1'-7 

..■i,  Mifli.-  "f  liiiitiiiitf  it"«"'d!<.  ti'..   Tor  n-r  nf  .lii<li<i.il  InimniltiM  17 

i,ii.  Timp  within  whi- ti  hoiinil  fMipirn  shall  Kt»  Iinlir'it  I.:7 

Til    Xntiir  ii.  partir-  nf  dntc  of  ifirnmrnrcmciii  <>i  -iltiiiL"  ,  ciiti'iinir  iippcil- 

f.ir  lii'nring  '-' 

71.  Xotici- til  p«rfW  of  doy  tixed  for  h.-arinir  uppi'«l  427 

72.  Onlv  twii  (ininnpi  heanl  "n  «  "ido  in  appeal  4J7 

7:t.  Nfiuti^at  a^iesiorfl  ■■■■-  *''** 


[•nt  of   iwl^ 

., 

<■'■ 

\l: 

t-:; 

ci  or  lodifi' 

■aw  iJ.: 
\:'~ 

\\.  Notiif  to  partifri  of  d»y  flxM  for  delivery  of  jud^mrnt  \Va 

Cotti. 

75.  Taistion  of  oo«t^  *2'' 

7li.  What  con  taxed  in  England  ^■■!ft 

77.  Order   to   lax    <-" 

78.  Powpr  of  taxing  officer  wliffrn  taxation  dcliiyi'd  thniugh  tin?  fault  of 

the  {Kirtv  whi"""  •  "it^  are  to  '     tnxfd  *'-^ 

79.  .\(»p>ul  from  dofisiuu  uf  tji\iii«  oHiicr  ^^'* 

bU.  Amount  of  tiswi  no^ts  to  bo  in.iertod  in  IUh  Mi<jp.<ty'-i  Ordi-r  in  Coun 'il  4Ja 

"t.  Tuxai'in  on  thi-  panpor  m-ii\v l-*" 

>.    Security  to  be  Joalt  witli  at  l\\*   Miijofity'i  OrdtT  io  t'ounfit  ditcr- 

mlnins  npp"ul  (lirc-'tj' ■  i'"-' 


JflVi'/i'fJir'"     '. 

h3.  Powpr  o!  Jndiaiil  Coramittw  to  cxru    ■  from  ccrai.liiinrf  witli   Ituli'i  ..  4  \ 

is4.  Amendment  of  dni'umenta  ...  4-'. 

-'^  Adidiivitt  may  be  '■worn  before  ttif   Hctfi-tnir  -li'  iln'  Prl  y  t  oiiniil  t^ 

m;.  Clianiji)  i.f  ajrcnt ■!-■ 

,^7,  H(.'upt>  of  upplicatimi  of  Ruti'N  l'-! 

sn.  Modi-  of  litation  and  diiti-  of  .-penition  AT. 

Mk^vU-  a,  RuW  iw  to  priiitintf 4;H 

Si'Iipdulo  IJ.   (Not  upplicabV  tn   tlif  Dominion   of  ('iinudii)    4:li 

.•^ilu'd iilo  I'.  -I,  Fo(^  iillow4>d  f"  ;ii,'t.'nt*  i'-'t 

n.  rouiii'il  oiBi'P  fee-'  4:f 


416 


litter))!  lo- 
tion- 


iiifli 


gitlie-iillj . 


Fonn  t»f 
prtitiou  tui 
npecUl  lt-A« 
to  appeal. 


Tnr  U*f  Of  Siwrti  CoMT»AcTt. 

,  -0.1..  the-  Rule..  nnle«  tt.e  c...U.«t  oth«.wi«.  r.q«i«: 

uiniU)  |irO)K>r  U.  be  l'"'!  Ii'"'™   "'  ■  • 

.Vl„,«,l  ■■  moan,  tlu-  .-.""irv  ..,  pla-o  wl...r..  .I..'  I  "Ur.  u,,p., 

'■"'■".'■'"''"'*"■       „jiii„,l    l,v    virt,.»   ut    llor 

Miiji'«i>  »  Mnieitv     "    r.miu'il 

c.nilurt  pioiwlinif.   Ix-f""'    "I"     "«J«".> 

„..||nn..        ,^-l»«ul,M,l  ■■ .  1..™.,.  .n  ™.|«;rt  "<  f  "<■"'' 

wl,c„.  -u.h  ,.».(.v  i>  rr,.n t,.al.v,inw^"t: 

■  Miuith      "ii'unn '■nli'liilur  mouth; 

«■  ,!,>..  .h,.  .iugula,-  ,hall  h.,.|,.,U.  U..  ,:,.,,.,.  ,u„.  »„„ 

r;[r,;::.:';;r:rH:^^::^.:  .•....• ii,.- »^ 

I  ^ndon 

L«»Bic  to  /ly//«w/ 

ii.tcniliuK  aiil"''!""' 

.Spnial  lyoaai-  lo  .Ij.pc"' 
,    A  „HiU0..  for  si*.ial  leave  t..  ap|X.al  to  Hi«  Majo,!;  In  i 

of  till,  case  oMy  so  t"  "  '■*  "".'>"«.">  ""^  ""•  '""^^ 


Ix*  iipprnlfHl   frnin, 
)H«tiiiori   witti  rli<> 


>rh 


'jt.-fli.  a  of 
<•  ro(ri?trnr 
iiisiioc  of 


RVLM  rOK    RtOULATIWd    APPBAU*. 

luid  aupiwrting  the  partitiilM-  yruuiiilx  u|M>ti  which  b^v\h\  I..«v.'  Ui 
it[i|w»l  is  lought. 

■»  Thr  jM'titioDer  «hsll  lodjfp  at  lowt  thrAc  c.pji..  of  hi-  p4>tilKtn 
(ur  ttytevUl  li<ave  to  apptiiit  to(j«th(*r  with  tlio  atHdHvit  In  ^uii|.nrt 
thereof  |ireitrribed  hv   Rulf*  JO  hitniiiiufl^^r  nxiiiiinntJ 

S    A  t'Cttticn  fur  Miwrial  U«avf  t«  tt|)|H>iil  ni.*v  In*  lodjjwl  iit  uii\ 
tinir  ftftpr  thf>  datP  of  tho   jml(rmom  loutr'' 
liut  the  ^H'titiouor  shall,  in  nvnrv  <«»('.  I    .       i 
ImiI  jMMitihtt'  deU^. 

ti    Whori'  tho  .liutiriiil  t'oiiiinitiiM'  n 
to  yruiit  '«|if<i>tal  leavi)  Ut  apputll.  thr  n 

the  iiMKiuut  of  thn  Hwurity  for  co*.-  •  i,  i\  ■ 
|t<-riti<iiior.  anil  tho  |M>ri(i(l  i  if  tku\  i  mi|i  ..  vl 
to  III"  lodged  and  ihiill.  uiiIp'Oi  thi'  k  -iti-il  i  ip 
rcndiT  «u(  h  u  (xmrm'  iinriprr«wii  i  ■•  nl.  i 
the  i-pnird  liv  thf  ifRiitmr  uf  tho  C'vuil  .iiijHMt  t 
ijf  till-  I'rivv  (^)^ln^ii  mid  for  such  I'uM*.'  •■  ih  .i 
tht'  CHHC  limy  rt'tjuiri' 

7,   Suvn  an  (ly  thi?  four  last  [irecpdiiifi:     It,  '    rwi-"   ]i    vidixl, 

Iho  |in»vi«ioiiH  of  Ruh's  (7  t*)  .»0  and  .>a  to  .i!i  lult  iinlusivoi  horfin- 
ttftcr  <'<»itaiiipd  shall  apply  mntatii  hiutandiH  to  ptMitioii'i  lor  upotial 
li'uvi'  tfi  appeal. 

a  Hulew  .1  to  7  (l»oth  iiic  lii-*ivLM  ^Imll  apply  miitutin  imiintiiliM  to 
pi'litiiui!*  for  leave  ti>  appeal  in  forma  imtperift.  Imt  in  addition  to 
ill''  affithivit  rofprrod  tn  in  Huln  1  I'vcry  tiirh  petition  ^liall  Iti'  ufn.in- 
jMiUpd  by  an  affidavit  from  tho  petitioner  staiiiiff  that  Iio  ii  nut  worth 
£2.1  in  tlip  work!  pxiyptiufy  his  neariujy  upparol  and  his  intcr^^st 
in  tho  sul).itMt-inatli>r  of  the  intendinl  appeal,  and  that  lii'  in  tinaliU> 
to  provide  -mrotie^.  and  also  by  a  cc-rtitioato  of  c^ouiixid  ihaf  tlii* 
Hcliliuiici  has  reu^onablo  gjound  of  appeal. 

fl.  Whoro  a  petitiouor  obtains  leave  to  appoal  in  foniiil  p<iu))vris. 
lip  shidl  nol  bo  roipiirod  to  lodge  security  for  tin-  ru^i«  of  tho  ronpon- 
(li'iit  or  to  pay  aiiy  Count'il  Offlro  foes. 

10,  A  petitioner  whoso  petition  for  leave  to  upjioa!  in  fnniiu 
pauperis  ii  dismiswed  may,  notwithstaiidintf  sudi  di-iiii.-*-*al,  be 
picu-sed  fr^,  .  paying  the  Council  Office  foes  nxuully  diarpcnblp  to 
a  pptitioner  in  respect  of  a  petition  for  leave  to  ajiiieal.  if  Wn 
Majoaty  in  Council,  on  the  advice  of  the  Judicial  Coniinitlee.  ^Iiall 
ihiiik  fit  8o  to  order 


4IT 


ThmtenplM 
•>(  MhifiB  la 
h«  l.H!ff»| 
r'<(rrtl>»r  wltb 
nffldiTlt  la 
«.i|>I>..ft 
Ttma  tilt 
liHl^inK 

pWtltl'lII. 

Bt'f iiritj  (uf 
oo«t»  «nd 
tniiKtnliiAlon 
ol  r*(-ortl. 


Oraanl 

liruvlMliina. 


Petitintm  for 
■{twiliil  lean 
to  a|ipe«l  in 


Record. 

U.  As  soon  a*"  an  appeal  has  been  admitted,  whptlhM  by  an  Order 
of  tho  Court  appealed  fmm  or  by  an  Order  of  His  Majesty  in  Council 
^raiitinp  special  leave  to  appeal,  tho  appellant  ^!la!i  witboui  delav 
take  all  necowary  step^  to  have  tho  record  transmitted  U,  the  registrar 
of  the  Piivy  Council. 

12.  Tlie  retwd  shall  be  printed  in  acrordance  with  Rules   I    lo 

27 


EiemptioD  of 
pHUp«r 
Hppellunt 
from  lu'lfritiK 
security  nnd 
payinij'  offioe 

Kxeniptiun  of 
iiiiHtiocetiHtuI 
petit  ioQiT  for 
leave  to 
up  peal  »N 
furitiA  pau' 
III  rn  from 
ptiyment  of 
o(B™  fo»«, 

Kefrord  to  be 
trannmitted 

wirhimt 
d.liiT. 


Priutiiiir  of 
nT..rd, 


I 


Mi- 
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Nomberof 

oopiwto  be 
tnumnltted, 
wher*  record 
printsd 
abroad. 


One  certified 
copy  to  kie 
iraaiuiiitteid, 
where  retord 
to  be  pnuted 
ill  EaffUnd. 


Rfc.>rd 
printed 
partly  abroad, 

eirtly  in 
DgUnd. 

Reasoiu  for 
judgmenti  to 
be  trans- 
mitted. 


Exolnrion  of 
uDDeoeflmry 
documents 
from  record. 


Doonmenta 
objected  to 
tu  be  iiidi' 
e»ted. 


Reifiitration 
aud  niunbtT- 
inif  of 
record!. 


TiiK  I.AW  OF  Snin.B  CovTHArrs. 
,V  of  Schedule  A.  hereU,.    It  may  be  .o  printed  either  .bro«i  < 

Court  ai.poalod  from.  .     p_,    ,an.l,  the  veg: 

n    WSnre  thr  I'i'cord  is  to  be  printea  >n  r.iiKii"  = 

A  :r  :^p..o .  •- 7-7v:r:ii  -X 

:,r:^rr^x:r;;^:"^"-^V''""^"^'''" 
^-^r1!.:;'::^rt;:r;:;::;l:r..r„.d.,ip,.tu 

printed  in  England  respectively. 

l,i    The  rea«on»  «.von  by  the  Judge   or  any  "f  ""^ IZ 

^S-rrJiricr'-'S;— atthe.n.e,.„,. 

'"r;t  t^lf a?weU  .  ..e  parties  and  their  a^n. 
17.  The  regiBtrar,  documents  (mor 

-r^r^rt^ptf^^-::-- 

dnpUcation  of  ^°™;-'"^-;^^"  jr.rel;  "but  the  dn. 

::^t:!r:-xr:'eqed.,M.bee_tedina,,. 

rr-:r::rr:r;::ri,ecord,. 

upon   ,t,   '^^■■'S  2    f  ^    ;   „,it|,  „  view  to  the  subsequent 

19.  As  soon  .  j,^^gd  in  the  said  registry,  w.th  Uic 

Council,  ,1  shall  ^^'jf^'^l       „„  ,,,„,  „f  the  judgn-enl. 
arrival,  the  names  of  tlio  part.o. ,  I  ..^m, 

(„„„  and    the  descripUon  ivheH.e  tod    __^    _^^^^^^_^ 

nXtrto^^  ^rsctduirr 'here...'shan  ,.  treated  a, 


ither  abroad  or  in 


Kdies  roa  Reoolatino  Appeal,. 


tl» 


31.  Not  appli^ble  tu  tho  D„,„i„i„„  „,  ,,,,„„j„  "^ 

appearance  <«twnaent.  .f  riiP  Jatt<>i  hus  eiiu-iod  an  ,"''' "'"■*?.'« 

.0  .™,e  the  ai^..,z  in  ;„?.:«;'  rT'oCitt'rT'  --'" 

"..en  tho  marginal  note,  and  .heck  the  eanu  w;.h  ,.  '  *"  ""'"''■ 

generally,  to  do  whatever  nmy  be  ro,  ulrnrt        ^1  '"''"'  "'"'■ 

paring  tho  »py  for  the  priZ^  JZm  'i  t  '""^"Z  "'  "'"■ 
entered  an  appearance  aubmif  .1,  respondent  J,a, 

'0  the  responZurhi,  appl.^;  't''-';^  ''"P-"""  '"'  'h"  P'-'". 
unaUe  to  a^ree  a»  to  anv37  ■  ^^  ''™"'  "^  "«'  I""""'  being 
^hail  be  reSZ.TZ'ZZZZT'  T  '""^-  '"'•'  -"" 
.ion  thereon  shall  be  finaT  '"  '-™°"''  "'"'^^  <'=<J- 

-*..he  Priv,  co'uLoi,  ^  tL!in«';:'  ,,:r:rHif;r''i™-^^'°' 

linnteror  by  anvother  iirmt„n„    .i.  1""™"  ">   His  Xfajeaty's 

'"  m  at  th'  pri,::peerd  ,  ^nle'v""?  Tri  T'  """"  '"'^'^^ 
-t  of  p^tin^  „ft,  copies  tree?  or  su      0^'  '!     'l   "°"'''  *'" 

"..one.  the  said  r„,.st™.  the  ..uLi^tT"::;^,:::^'-  :,:■  ^ 

with  the  .,anoti„„  of  the  lli"      '    .    ,*  1!"""°"  "^  '""•  "•''  P»rtics, 

™ch  question  f"  ,1":  T  Mil' r  '"  ''""^""''  '""■*  ™''"''' 
-F"  I  case    and  „lr      1  CoMmuttee  in  ,he  forn,  of  « 

heroin  «,„ta.„ed  shandy  I *;::;:;.  ^"'^'f  ','™  ""'W„g 
from  ordering  the  full  di.nLr„  "^  ^^  ,  '''"'"'"'  '•'"""niftw, 
»  think  fit,  L    hat     a  'rrT  "'"'^  ""'"•  "'  "'">   »»'"" 

't«  parties  MorXrTi  ba  '"1  '  l"',"^"  """"■■"  "'^y  -"I 
'ho  pn,ceodi„Ji'  '''"'"■"'  °""'""'"«'  ^  "'  «h-  nature  of 

P'"»  I?  tl^t:;  ":.,t^-f  <»'-;:  '^^"'  -  -»  as  the  proof  K..,.„„„ 
stored  an  appeara„„   ,  '  ui',5'!°  °""™  "*  ""  l'"««  who  have  "' P-J-'lr 

'he  Privy  oonii,  z  n  '^  If;: , "'"'"," "  *^  ""^■'''■'-  "^  -'^»  "oS 

|«aa,ine,he«,id  ,     J'"'        ""'""'  '"  ""'''  """«■  ">  order  ,„  c<,p»/  " 

I  "-'"■  an,l  »hall,^^,ha   p'o  ™"''"'°  ""■  -'"'  »"h  'ho  certified 
•  ""h  one  proof  p.^'^^J.^T'  '"'-"^h  ""ch  of  the 


'he  Man.ination 
27(2) 


3  said  parties 
bet.'i     wni- 


W't 


Number  of 
uopie*  of 
record  for 
partiuH. 
How  conts 
o!  printing 
record  are  to 
be  borne. 


Form  of 
petition  • 


Service  of 
patition. 


Thf.  liVVV   OF   SlMPIK  CoNTHAtm. 

pletea,   the    appeU^t    ^^■;^,,J^:Zo^^ 

„  .he  contU.tho  ■-..,  of  and  —  "  *  ,C°Lt!  of  aod 
shall  fon.,  part,  of  the  cost,  °'  *=  ^  objoc.od  to  by  ouo  par 
d«,tal  to  tho  prmti..K  f /"    '  '"^ "  l°leun«nt  iB  fouad  o 

taxation  of  oost^  to  ^^  ^''"""'      ' iM<^r  ^'-  «•""  '»">'"■' 

r  hnrnc  bv   tho  purtv  iiisislms  ""  mrlurlinr    ' 
"^'rNorappn«,bl.t<.,h<.U,,,,,i,,i..,,,.f.:an..b,. 

Pelilion  oi  ^jJj/eal. 
,„.  Tho  pcUt.on  of  appeal  sba^lbe^l^;'^;;^*^.^^^ 

far  aa  poMibli',  in  chronoio    <»  toranipii' 

prococcUng,  leading  uj  to    the    ^   «»'    'j"  ".^j  ,,Hall  not  . 
thereof  down  to  the  '"'■'"f°-' °' '^'  ,,"/ ^^^^  „  „f  the  ca»e. 
„^n,cn«>tive  ■»""  "' »-;  .ol^    Upotition  of  appo. 
;U.  The  appellant  shall,  attci  lon,,i  j, 

.  ™p,  thereof  ...hou.  delay  ";•;";„-.—  ^ot  oopv  . 
has  .  itprcd  an  appeamiun,  ami 
(latR  of  tho  lodgiueut- 


Withdrawa' 
of  appi'al 
bed.re  peti- 
tion of  ftppcfti 
Ii^ii  been 
Iwlged. 


Withdrawal 
uf  appeal 
after  petition 
of  appeal 
huEt  been 


Withdraual  of  Appeal. 
,,.  Where  an  appellant,  who  ha,  „,.W^dhUpet>.io.o. 

dc,iro,  to  withdrnvv  his  appeal,  he  shall  S^«  ""■'  .^  , 

I^effe,.  to  ,he  registrar  of  ^^^^^^t:!'::^  ,„ 

,hall,  wi.h  all  ^"V""""' 7  ,  ^^  ■    :;.   '^'p^lod'fro.n  .ha.  .h 
letter  -"fy  the  '■es,,tra     Ethc  .^     r.  a,  i^^^  ^^_^^^^  ^^_^_^^^^^_ 

h.,  been   w.hdva,™,   and   7   ;"  J]i,„  ,,i„,„nt  ^urtl.e 
disnn^ed  a.  fr,.n.  the  da,    "!■*,',  ,i,  pe.i.i.n  o, 
,;,  v,,„.„  an  ^^^'^■^      r.taU  present  a  „e,i.i,., 
desires  to  vt.  .idraw  lu»  ..ppiai  ,„  ,,,„!„„  „t  anv  s 

,„re..  ..  His  Nlajesty  ■„  '^^^^^  ^:;;^^,.^  in  .h 

;rr"hXr::^;::.r.;as,,.en.^ 

""-'r:;iSn;';"o:!;in.on  of  Canada 


^^?^P<^i^Sl 


RlILK 


s  Hill  Ri:oi:lati.vc.  Appkai.s. 


in 


Stm-Pronerulum  of  Appeal. 
35.  Where  a„  appellant  who  has  entered  un  api«,aran«.- 

M  fails  to  be,peak  a  cop.v  of  a  „-ritten  reooni,  or  of  part  of 
n   written    icciid,   in    accordance   ivid,,  and  within    the 
peiiods  pio-ciiilied  liv,  Hule  21;  or 
(1.1  having  he.poken  su.hropy   wiilii'i,  tJio  po,i,id»  presoribed 
by  Hule  21,  laii,  thereafter  („  proved  ,vith  Jne  diligence 
to  take  ail  -uch  farther  »trps  a.  ,mv  he  ne..es«arv  for 
the  pur,,08e  of  .•ompletinK  the  printing  of  the  said  re"c„rd- 
or 
(D  fails  to  lodge  hi,  petition  of  appeal  williia  the  period,  re- 
spectivelv  preseribed  hv  Rule  29; 
the  regirtmr  nf  the  frivy  Couinii  siiall  ,.„|l„;,„n  tlie  appellant  ,o 
e,pkin  hi,  defaalt,  and.  if    no  e.Milain.tio.;   ,',  offeied.'or  if    tl  ^ 
expUnation  offered  ,.,,  in  the  opinion  of  the  .aid  registrar.  in,„ffloien 
the  ,aid  regi.,trnr  shall,  with  all  .onvenie,,,  speed,  hv  letter  nm     ■ 

t::T7\f ""  '■ V"""™"'"  "■" ■"' "-  "Pi™,  hi:^ 

dli«!  T  '■  ""'"""""":  ■"""  ""•  "I'I'-I  »l.ali  thereupon  stand 
dlMn,«e,l  for  non-pKisecution  as  frinii  the  date  of  the  'aid  letter 
wnthonl  tiirther  order,  and  a  «,py  of  the  said  letter  shall  be  sent 
liv  the  registrar  of  the  Privy  Council  to  all  the  parties  who  liavo 
entered  an  appearance  in  the  appeal, 

JIU.  Where  an  appellant,  who  he,  lodged  hi,  petition  of  appeal, 
fails  thereafter  to  prosecute  hi,  appeal  with  d„e  diligence  the 
.egisnir  of  the  Pnvy  Council  shall  call  upon  him  to  explain  hi, 
III-"       ',.    "°."l''»'""'<>"   is^  °ff"e<i.  or  if    the  e.vplanation 

•epslrai  shall  is.,ue  a  sninmons  to  the  appellant  calling  upon  bin, 
o  show  cause  before  tlie  Judicial  Committee  at  a  time  I  ui  iiaiZ 
m  the  said  summons  why  the  appeal  should  not  be  ,Usinisse,l  for 
oiH.ro,ecn,ioii.     P,.vided  that  no  such  summons  shall  ^^^^^ 

„    ,t      "^  '7T:  '"'""'•'  ""■  "l""''""  "'■  ""'■  >■»'"■  f"""  'h"  J»te 

Uuncil  hall  send  hini  a  copy  of  the  said  summons,  and  the  rc,pon- 
e  1:^°  ."V;,"""'' "  ''  '-""^  '"'f"-  *"'  J"'"™l  Co.nmi,tr  n 
^.s  cosb  and  snch  other  relief  as  he  mav  be  advised.  The  .Judicial 
Coninuttec  niay^  after  considering  the  matter  of  the  said  sun"mo" 
^"■"'..-i  ."  Hi,  Maje.,ty  the  dismissal  of  the  appeal  for  11"™;.' 


Dumiiwal  of 
nppt'iil  for 
tion-pnxtecii- 
fiim  afttrr 
nppelUntV 
itppearKQcc 
and  bnfure 
loflinnc-nt  iif 
petitiou  of 
Hppeul. 


[>isinif«al  of 
Appeal  for 
Don-pixiseoU' 
tion  after 
lodgment  of 
petition  of 
appeal. 


Rt'»toring  an 
fipiieal  dis- 

non-priMwcu. 
tioD. 


43a 


Time  «ithin 
vhioh 
reopundflnt 
aaj  appear. 


Nirtice  of 
an  pi  aranoe 
by  rJipon- 
dint. 
Tormol 
appointuce 
whrre  all  the 
reapoudout-- 
do  uot  appear 
aeparat* 
HppearauRe"- 
Non-appear- 
iiijf  r''flpon- 
dmt  uot 

eulitlwl  to 

niceivt' 

notices  o>' 

lodge  can'. 

Procedure  ui; 

non-appear- 

anco  of 

reapondeiit. 


The  Law  op  Simple  Contracts. 

ApiH'tiiainf  hi/  Resyundent. 
;iti    Th.-  respondent  ni;iv  rnU<r  an  appearance  at  any  ^^^^^^ 
th..  arrival  of  th.  rooord  and  tiie  ho.i.inK  of  the  appeal    bu: 
undulv  delay,  entering  an  appe.ram.  1.  shall  bear,  or  1.  d.a 
the  c^st.  occasioned  by  .ucl.  delay,  unless  the    Tudunal  Co.nn 

"'r;th.t:;ondeot  .han  forthwith  after  enter.,  aa  appea 
give   notice   thereof  U.  the  appellant,   .f  .he  latter  ha«  ent.« 

^T  WhL  there  are  t.o  or  .ore  .espondeut.  and  ou.v  o. 
some,  of  then,  enU-r  ai.  appearance,  the  appearance  torm  shi 
out  the  names  of  the  appearing  respondent.. 

41  Two  or  more  respondents  uiay.  at  their  own  ri.k  a.-^  t*. 
enter  .eparato  appearance.,  in  the  .a.ne  appeal 

42  A  1-e.spondeut  who  ha.  no!  eutere<l  an  app^-aran,.^  I- 
be  entitled  !o  receive  any  DOti.-es  relating  to  th.  app'.tl  fro 
i-ej^strar  ol"  the  Privy  Council,  nor  be  allowed  to  lodfre  a  .-a.- 

appeal. 

4.1.    Where  u  respondent  failc  w  entei  an 
tlie  following  Rules  ^^hall,  subje<t  to  any  ^p, 
C^ommittee  to  the  contrary,  apply:  — 
nil   If  the  non-apjiearinM:  re.'ipondent  v 
when  the  appeal   was  adniitted, 
the  Court  ai)pealed  froi 
Couni'il  fri^-inK  ll"'  appt 


iippearauce  in  au  n 
ciat  order  of  the  Ji 

I  res)."' tilde ut  ui  tl: 

kvhether  by  the  or 

by  an  Order  of  His  Miij 

Haiti  .special  leave  Ui  appei 


;il 


it  appears  fim.i  tl.<-  terms  of  tho  sa.<l  oiJer,  or  O, 

Ciumil,  or  otherwise  from  thr  record,  or  Irom  a  «i 

of  thf  ro^strur  of  llu.  Oourl  appealed  from,  that  t, 

„o„-api.oari„K    respom:™.    has    ro.e.vod    uohce,    . 

otherwise  aware,  of  the  order  of  the  Court  appealc 

adtmlting  the  appeal,  or  ol  th,:  Order  of  His  .Maj 

Cou.uil  t?'vi"S  11"'  appellant  speeial  leave  to  appe 

h^  also  received  noti.e,  oi>  was  othervvrse  aware, 

dispatch  of  the  record  to  Enillan.l,  the  appeal  ...-.u 

dow.,  «■  parte  a.s  against  the  said  ,ion-ai.pean..ii 

deut  al  anv  time  after  the  expiratioa  of  three  inoat 

the  .lat-..  of  tho  loilKitiC  of  the  potiUon  of  appeal; 

If  the  un„-appeariuK  respondent  was  made  a  res|.on 

an  Order  of  His  Maje,t>   i"  Counoil  suhsequen  I, 

admisaio,,    of     the    a,)peal,    aad     it     appears     fr- 

re«,rd,    or     from     a    supplementary    record,   or 

.ortilieate   of   the    rejfistrai    of   the   Court   a|,pcale 

that    the    said    uon-apiiearing    respondent    lia~ 

„oliee,  or  was  otherwise  aware,  of  any  intended  ap: 

to  brinft  him  on  the   rewrd  as  a  respondent,  tli( 

,„.v  be  «el  down  er  imti-  as  apiinsl  the  said  uon-a| 

respondent  at  anv  time  after  the  expiration  ot  thre. 


Hti-ht*  toK  Rkcllatinu  Appeals. 

Hma  the  date  on  whirh  he  ehall  have  beon  sorved  with  a 

(-(ipy  of  His  Mujesty»  Ordn   in  (Joum'-il  bringing  him  on 

thf  retord  a?-  a  res^iaiideut. 

Provided  that  where  it  i**  ahown  tu  ilio  r*ali.Hfaction  of  the  Judicial 

CoQiraittee,  bv  affidavit   or  'itherwisp,  either  that  an  aiipcUnnt  hu^ 

inad©  every  rea.soiialile  ('ndeavour  to  ><ervt>  a  non-appoiiriiig-  respoii- 

(leut  with  the  notiics  jinMilioiieil  in  clause;;  lai  and  (b)  rcisportivulj 

and  ha*-  failod  to  etici-r  such  .sen-iir.  nr  tliaf  it  is  not  the  intention  of 

the  non-appearintr  lo^poiident  to  i^iter  an  iippearanie  to  the  jip])eal. 

the  appeal  may,  Mitlumt  further  order  in   that    behalf  :ind   at   the 

risk  of  the  appellant,  b«  profuoded  with  l'j-  parte  us  aj^ainst  the  said 

iion-appeariug  respondent. 

44  A  respondent  who  de^^ii-^  to  delViid  ;iii  a|i))eal  in  forma 
jtauperiH  may  present  a  petition  to  that  efi'eii  to  His  Majesty  in 
Council,  which  jtetition  shall  bt-  .icooiupanieH  by  an  fiflidavit  from 
the  petitioner  stating  that  lie  is  not  worth  £25  in  the  world  excepting 
his  wearing  apparel  and  \\\^  interest  in  the  wubjtvt-inalter  of  the 
appeal. 

Petitions  (jenerallij. 
i;>.   All  petitions  tor  orders  or  ilirettions  as  to  inatiorfl 
oi'   prut-edure  arising  after  tlie    ludging  of   ilie   jietition 
Mild  not  ifivotviiig  any  change  in  liir  partiti!«  to  an  appe 
addressed  Ui  the  Judicial  (.Committee       AH  other  petition 
addreirsed  60  Hi«  Majesty  in  Council,  but  a  petition  which  1; 
addressed  t«j  iiis  Majestv 
the  relief  thereby  .wjught. 


)t  practice 
of  iipiieal 
I  shall  bo 
>hall  be 
|noperl\' 
n  Council  may  im;lude,  as  iniidonlal  I0 
.1    ])rayer  for  iprders  or  direiliou-    us  lu 
matters  of  pratUri*  or  procedure 

46.  Where  an  oi-dor  made  by  the  .Judicial  Coiiuiiitto*-  di«!s  not 
embody  any  f^pecial  tarius  ur  imiude  any  special  directions,  it  shall 
uut  lie  necessary  to  draw  up  ^wh  order,  unless  the  ConimilltH'  other- 
wise ilirect,  but  a  note  thereof  sbitll  be  nmtle  b\  lh<'  ivgistin  of 
the  I'riyy  Council, 

47.  All  petitions  shall  'un-iM  '■!'  puiitgrapb.-.  iiniiibeied  consecu- 
tively and  shall  lie  written,  type-wiitieu.  or  litbogiajihed,  on  brief 
i>aper  with  .luaiter  margin  and  t-iidoisuil  with  the  name  of  the  Court 
appealed  iioui  *''e  short  title  and  Privy  Council  number  ot  the 
appeal  to  wiiich  the  ,  tion  relates  or  the  short  title  of  the  pt;titioH 
(as  the  case  may  be),  and  the  nuint  and  address  of  the  London  agi-nt 
'if  any)  of  the  petitioner,  but  need  noi  be  signed.  Petitions  for 
special  leave  to  appeal  may  be  printL-d,  and  .shall,  in  that  ca«>.  be 
printed  in  the  t'orni  known  as  demy  (piarto  or  other  convenient  form 

48.  Where  a  petition  is  expecied  to  bo  lodged,  or  Iia-s  been  loilged, 
which  doea  not  relate  to  any  pending  appeal  of  which  the  record  h;w. 
been  registered  in  the  registry  of  the  Privy  Council,  any  jjerson 
'laimirig  a  right  to  apjw^ar  befnit.  the  JudiMal  Commiltec  on  the 
heunug  of  8uch  petition  may  lodge  a  caveat  in  the  matter  theteoi. 
;!;;!i  =h?J!  thvn:Upun  he  sntitied  to  iewnvo  fmiu  the  registrar  of  the 


Mod.'  of 
adilreuin^ 
petition  N. 


"rdern  on 
petitions 
which  need 
not  be  drawn 
up. 


Form  of 
p«tition. 


RflopiiiiiU-iit 

Il 

<l»fril<<{,w 

1  i 

app«.l  n 

W' 

J,n,.Ap.,.. 

■  r 

peril. 

11 

n 


424 


pcMtiou. 


Petition  f" 
onler  of 


silhntitatici 


Petition 

ronifciu'iifc' 

mftttcf  t->  he 
reftiaed. 

Settiiiir  down 


Timp«  within 
whiuli  m-t- 
down  p«li- 


The  Law  of  Simplk  Uontracts. 

h  ,a(,h.K  of  the  ..veat  Huch  petiti<m  ha«  not  yet  boeu  lod^ 
nd.  /an.l  «he»  th.  petit.on  ha.  i.e..  lo.lg.>a.  to  requ.«  the  P 
tionor  to  «erve  him  with  a  ™py  of  the  pmUion,  aud  to  urmsb  h 
It  hi.  o. .  expense,  with  copies  of  anv  pup«r.  lodged  by  th  p 
IL  in  support  of  hi.  petition.  The  .ave.tur  shall  forthwith  « 
iXintr  hi.  clveut  ,ivo  notice  thereof  to  the  peut.oner.  .f  the  pet.1 
has  lii'Pli  IciiigBd. 

,.,  ■•  ^o,p  a  |.otitiu..  i»  \'>A««A  i"  tho  maltur  of  am  pendiDg  m' 
„t  ^!,.<..  tho  record  hu»  been  reRisttrea  i..  the  refristr,-  of  the  rr 
Couiuil  the  petitioner  shall  serve  auy  party  »ho  has  entered 
app  a  auce  in  the  appeal  with  a  «p.v  of  such  petition,  and  the  p. 
:r:e:.ved  shan  thereupon  be  entitled  to  re.pure  .1-  P«UtK.n 
f,uni»h  bin,,  at  hi»  own  expense,  with  rop.e,  of  any  papers  lod 
l,v  Ih.'  iietitioner  in  support  of  lus  petilioii 

■  ,•„,    A   pelitiuM   not  relation  to  any   appeal  of  whu-h  the  rer 
has  been    etristered  in  the  TeRistr.v  of  the  Privy  Council,  and  any  . 

:,Hi„,.  ,.on,a.ou,s  allegations  of  fae,  «'""'>  -j-""'  "l^,  J"  ^,  ^ 
,fpren,e  .o  the  retfrstered  record  or  any  certihcale  or  duly  a ntl 

1  ed  sla,en,ent  of  the  Court  appeale<i  t. shall  be  suppo     . 

„„Klavi..  Where  the  petitioner  prosecutes  h.s  petition  rn  ,  e, 
he  said  amdavi.  shall  be  sworn  by  the  l-'""-- h--  ^  ^ 
.tute  thai,  to  the  best  of  the  deponent  s  knowledge,  .nf.nn  a, 
and  hehef,  the  allegations  ™ntained  in  the  petition  are  true. 
,he  petitioner  is  represcnte.1  by  an  agent,  the  said  f -l-'';  '  ' 
,„„r'n  bv  such  agent  and  shall,  beside,  sta  ing  hj.,  o  th  b  ■ 
,he  deponents  knowledge,  information,  and  belie  .  the  allega 
™,tained  m  the  petition  are  true,  show  how  the  deponent  obla 
Idststructions  and  the  lefonnation  enabling  hm,  to  present 

"1f°'A    petition    fo,    an  order  ol    revivor  or  substitution  shal 
ac;.ompai,ied  by  a  certi.icute  o,   duly  authenticated  stat^nnent 
,1,.,  C„u.1  appealed  from  showing  who,  in  the  opinion  of  tli. 

■  ■„„,.    is  the  l.mper  person  to  he  substituted,  or  entered,  on  the  ri 
i„  pl.;^  of,  or  in  additioti  to.  a  party  who  lias  died  or  nnde,^ 

'"T^:':^<r.r  of  the  Privy  Council  may  refuse  t.  r^. 
petition  on  the  gnmnd  that  it  contains  scandalous  matter,  bti 
,     ',;etitioner  n,av     -peal,  bv  way  of  .notion,  from  such  retn.,1  t- 
.ludicial  Coj  .1         c. 

51  4s  -  ,  a-  a  iietition  is  ready  for  hearing,  the  petitioner 
forth-.:  :  ".cifv  the  registrar  of  the  Privy  Council  to  that  ■ 
aud  .nc  petition  shall  thereupon  bo  deemed  to  be  sot  down. 

.-,4    On   each   dav   appointed  by  .he  .Tudicial  Comnultee  fo 
heanns  of  petitions  the  registrar  of  the  Privy  Council  shell, 
,c  <:,:nnnit'ee  otherwise  direct,  put  '»*»/»?;//"  ^.7 
„.,.!,  „Hiti„n«  as  have  been  set  down.     Provided  that,  in  the  at 
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III  «|«iiial  tiituiii»Uiiii-c<  of  Uli5(iiiiv  III  Iw  sliuin,  ni  till)  »il'i«liulioii 
of  llii-  uttid  registrar,  no  petition,  if  unopposed,  Hliall  be  ao  put  in  the 
puller  Ixifore  the  expiration  of  lliree  I'loar  dav»  from  the  l<,'\irinis 
thereof,  or,  if  opposed,  before  tlio  expiration  of  teu  eli^ar  days  I'rom 
iho  lodging  thereof,  uolos,i,  iji  the  latter  case,  the  oppoiieul  i'lmsentt 
to  iJiii  petition  being  pill  ill  liio  pajier  on  an  earlier  dm  mil  lieing 
less  than  three  oloar  da>s  from  the  lodging  tlii-ieof 

.'i.V  -iulijeet  Ki  the    provisions  of    the    next    folloiviug    Hule,  the  Notice  to 
I'gistrar  of  the  Frivy  Couneil  .shall,  as  .-oon  as  the  .ludiiial  Com-  tj'^i"';', 
iiiittei'  have  appointed  a  day  for  the  hearing  of  a  petition,  noUty  bwilg       ' 
all  parties  «ineerned  by  sunimoii>.  of  the  day  so  appointed.  prtitioo. 

jli.  Where   the  prayer  of  a  |ietitioo   is  oonsented  to  in   writing'  Procedure 
by  the  opposite  party,  oi  wheie  a  |ietition  is  of  a  formal  and  non-  •he'J'peti- 
lenteutious  cbaiaitei.  the   Judicial  Committee  may,  if  they  think  .en°tjd  w° r 
fit,  make  their  report  to  His  Majesty  ini  sui^h  petition,  or  make  their  '"'<»™ial- 
Older  (hereon,  as  the  case  may  iie.  without  reipiiriuf^  the  alteiidani-c 
of  the  parties  in  the  council  chamber,  and  the  registrar  of  the  Fiii  v 
(Jouiiiil  shall  not  in  any  such  lase  issue  the  summons  provided  for 
In  the  kst  preceding  Rule,  but  shall  with  all  convenient  speed  iflcr 
the  {.'ommitteo  have  made  their  report  or  order  notify  tiic  parties 
that  the  report  or  order  has  been  made  ami  of  the  dale  and  nature 
of  such  report  or  order. 

•i7.  ,i  jietitioner  who  desiios  to  withdraw  his  petition  slmll  give 
iiiiticc  in  writing  to  tha;  ollect  to  ijie  registra"  of  the  Privy  Council. 
Where  the  petition  is  opposed,  the  opponent  «hall.  subject  to  any 
agiwment  betn-ccn  the  parties  to  the  contrary,  be  entitled  to  apply- 
to  the  Judicial  Committee  for  his  costs,  but  where  the  petition  is 
imopposed,  or  where,  in  the  case  of  an  opimsed  petition,  the  parties 
have  come  to  an  agreeiuent  as  to  the  costs  of  the  petition,  the  petition 
may,  if  the  .rudicial  Committee  tliiiik  tit,  be  disposed  of  in  th»  same 
way  mutfitis  mutandis  as  u  consent  petition  under  the 
llie  last  preceding  Rule, 

.'iH.  Where  11  petitioner  unduly  delays  biingiug  a  jietition  to  i 
hearing,  the  registrar  of  the  Frivy  Council  shall  call  upon  him  t< 
I -Miluui  the  delay,  and,  it  no  explanation  is  olfored.  or  if  the  explana 
tion  offered  is,  in  the  opinion  of  the  said  reg-istiar.  insufficient.  »h. 
said  registrar  may  treat  the  said  petition  as  set  down  ami  inav.  after 
ijuly  notifying  all  jiarties  interested  by  Miiumons  of  his  intention  f/. 
do  so,  put  the  petition  in  the  paper  for  hearuig  on  the  next  followiac 
day  appointed  by  the  ,ludicial  Committee  for  the  hearing  of  petitions 

for  snih  directions  as  the  C littee  may  thmk  tit  to  give  thereon 

'•i.  kl  the  hearing  of  a  petition  not  more  rhan  one  counsel  shall  (J«lv,«, 
l«  admitted  to  be  heard  on  a  side.  couid 

bmutl  OB  a 
nde  in  peti- 
Cage.  nona. 

«0.  No  party  to  an  appeal  .nhall  l>^  entitled  h-  W  hpard  by  cfae  i^^^  . 
■Judicial  Committw'  uiHess  he  ha^  previously  lodged  lus  case  ia  dw  o«*^ 


Withdrawal 
of  petition. 


'  jirovisions  of 


Prouedure 
where  Learin^ 
of  petition 
iindalT 
delay^. 
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The  Law  <ik  Simplk  Uontkaits. 

appeal.  Provided  that  where  a  respondent  ii  merely  a  Utah 
or  tnutoe  with  no  other  inl«re»t  in  the  appeal,  he  luay  g 
ro^trar  of  the  Privy  Council  noliw)  in  writing  of  hi»  inteni 
to  lodge  any  ciwe,  while  re»orvin^  hi«  right  to  wWroM  the  . 
Committee  on  Iho  question  of  cost*. 

01.  The  caai'  umy  be  prijiled  either  abroad  or  in   Engla 

lall.  in  either  event,  be  printed  in  aecordanre  with  Rule«  I 

..f  Schedule  A    hereto,  every  tenth  line  tlierenf  being  nunil 

i'.~    largin,  and  shall  be  signed  by  at  least  one  of  the  .iiut 

^  I , '.  at  the  hearing  of  the  appeal  or  by  the  party  hinw 

aucts  his  appeal  in  person. 

62.  Each  party  shall  lodge  forty  prints  of  his  case. 

63.  Thi'  iu«e  shall  con^iat  of  parugraph.s  uuiubered  wnsl 
and  shall  atato,  m  ixmiisely  iw  poaoible.  the  cireUMi«tuiiioi 
whiih  the  appeal  aiises,  tlic  .ontentions  lo  be  urged  by  tl 
lodging  the  saiiio,  and  tin'  reasons  of  apiwal.  Rcferenees 
and  line  lo  the  relevant  poiticnia  of  the  record  as  printed  sha 
as  practicable,  be  printed  in  the  margin,  and  care  shall  bo 
avoid,  as  far  as  possible,  the  reprinting  in  the  case  of  long 
from  the  record ,  The  tuling  offlr'er,  in  taxing  the  costs  of  thi 
shall,  either  of  his  own  motion,  or  ul  the  instance  of  the 
partv,  iniiuire  into  luiy  unnecessary  prolixity  in  the  case,  <i 
disallow  the  costs  ocfwsionetl  thereby 

(i4.  Two  or  nioie  resitondents  may,  at  theii'  own  risk  as 
lodge  separate  cases  in  the  same  appeal 

63.  Each  party  ehall.  after  lodging  his  case,  forthwith  gi 
thereof  to  the  other  party. 

66.  Subject  as  hereinafter  provided,  the  party  who  lo 
,aac  lirst  may.  at  any  time  after  the  oxi)iration  of  ihr<-6  cl 
from  the  day  ou  wliich  he  hm  given  the  other  pally  thj  iic 
scribed  by  the  I  wt  preceding  Rule,  serve  such  other  part 
latter  ha-  not  in  the  meantime  lodged  his  case,  with  a  ■  cam 
requiring  hiiii  to  lodge  his  ca.se  within  one  month  from  th: 
the  service  of  tlie  said  case  notice  and  informing  him  that,  i 
of  his  so  doing.  Uic  appea.!  will  bo  set  down  for  hecriiif  cr 
against  him,  and  if  the  .Aher  party  fail:  to  fjmply  with 
case  notice,  the  party  who  has  lodged  his  case  may,  at  any  t 
the  e.\piiutioii  of  the  tiuie  limited  by  the  said  case  notiw 
lodging  of  the  case,  lodge  an  affidavit  of  service  (which  sha 
the  terms  of  the  said  case  notiwi,  and  the  appeal  shall  th 
if  all  other  conditions  of  its  being  set  down  ai-o  satisliec 
down  ex  parte  as  again.st  the  party  in  default.  Providc(: 
oaM  noti. .'  shall  be  served  until  after  the  completion  of  llic 
o*  die  record,  and  that  it  shall  be  open  to  the  ta.\iiig  <. 
adjusting  the  cost-  of  the  appeal,  to  inquire,  generally,  iiit< 
cumstao.  e»  m  which  the  said  ca.se  notice  was  served,  and.  il 
that  tneie   wa.-  no  iva.si.i.ui.i,    ,.Oi>:ooiiy  i'm   the  said  case  i 
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own  risk  as  to  i*osi> 


forthwith  f^ive  iiDti.t 


cfehull  Imu,  lod^iiK  l».  .■««,  at  l,i,  „w«  ...sk  ,,..  ,,.„„,,u  oo,ls  L 
othf  n.«.,  at  a„,  ,i,„H  up  lu  .Ik.  ,1uh,  ,  f  hounn^ 

l>;.  Mulijoil  1.1  tlic  piovi.iiuli.H  of  Rul..  1.1  uiid  .,i  il,,.  I„  ,  .  .      j- 
Kulo   an  ap,.a,  ,J.an  b.-  ,.  do„,.  .>„  J^  :  'i;,,,'-  .'^^  .m.T.JS" 

0,.  h„  h  ,.d«  are  lodgi.i,  a„„  u,.  ,»,.,„,  .1,.,,  „„.,„„,„„  „,,,„,';"  ;:^...gto» 

<a«,  by  ha-diug  „„c,  another,  oitl-e,  a,  ,he  o,H,„,  of  ono  .f  ,1,,.  1"! 

.,r^«  the  reprtrv  of  the  Pri,v  c<,u,„.il,  toa  .«pie.  of  .^.i,.  .^l,!';;,"^ 

Bindiiui  Hnurda,  dc. 

at  the  „.j,    ,  ,  of  il„.  H„,.j.  (;„„„^,i|  _^j  ,,,^,_^^^  1^^^^ 
record  a„d  . a*,  .,  bo  lK,u„d  for  th,.  u-e  „f  the  ...dioial  CoMMui,  " 
at  th,.  h,.arM,s.    Tl„.  ,.„p,o»  shall  be  bound  ,u  .lotl,  or  i„  half  I,„   l", 
w.  h  py,.  «d«    and  «x  lea,e«  of  blank  pa|„.r  »|,„||  l„.  i„„,I 

label  .tahn^  .he  t.tle  and  t'rivy  Coun.il  „nnd,..,  of  ,h,.  upJa     U,„ 

..|?e„U,         Ihe    .everal    do,  u,„e„t,    i„d„.au.d    l,v     ■„,.,„»,    ,hull    1„. 
.mu.g,.d  .0  .he  .ollo„,„«  order:    ,1)  appellant;  ,**;    r2,  .e.pon 
dent.  m«e;   (.1,1  re<„rd:   (4i  supplemental  record  (if  an,  ,     .n  i  ,k 
,hor.  .,.le  and    Frivv   .  •ouneil   nu.nber  of    Z    .    '  ^ '   h„^  '  „ 
be  shown  on  the  back  '  "'*" 

«!••  The  appellant  .hall  lodgs  tlte  bound  eop,„,  „„t  |e,,  than  f„„r 
dear  dav«  before  .he  e,nn,„enosn,e„t  of  the  ,i„ing»  duri,!  „|  "^ 
the  appeal  is  to  be  hoard,  '^  "  "* 


Muda  „l 

rtcordi,  Ac. 
ft>r  lue  of 
.'uilioial  Com. 
mittee. 


Hearituj. 

70.  A.,  «on  a.,  the  .ludieial  OoMllnitlee  have  ap|«i„ted  a  dav  for 
the  ™„,„,n„ee„,e„t  of  ,1,0  ,ittin^«  for  ,h,.  hear,  ,g  of  appeal/  the 
registrar  of  the  I'rivv  Coun.il  shall    a.,  far  a.  if  h        r  , 

the  parties  to  the  .ontrlr      1^      .      ^         ""^    "Sreement   between 

I'oiuraittee  for  the  he..-in,.  „f  ,h„  "ri™  i"(a  l,y   Uio  .Judicial 

".  readiness  to  be  heird  "n  L/     '""^''  """  ""  "'""<''  «''""  »« 


TitDfi  within 
whiuh  Iraund 
ropitiH  nhall 
hf  lud>fed. 


Notiite  to 
luirticn  of 
date  i»f  coir  - 
nn»ni;enient 
uf  dittinjfs : 
oiiteriny 
apiwaN  for 


Notice  to 
mttieaot 
any  hied  for 
hearing 
Hppe«l. 


Only  two 

coanael 

heard  on 

A  side  it) 

appeals. 
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,luil'i.i»l    CouHiiiUec. 


hmiiiiK    **"    "1' 


NuU«to              74.  Who,,,   th..    .'...l-'"     "",'";;„,„,  ,„„i.,rar  ..(  the  I 
dJlr.TTol       (V>umil    "hull   ni   Ji "ur«    m..i».»  „p.,„i„t«l  lil 


TasktUm  of 


taxed  in 
Gagluid. 
Order  total' 


Power  o( 
uzliig 
olBoer  wbere 
tuxatloD 
delayed 
through  the 
fault  of  th'' 
party  whow 
.><>BtB  arc  1 1 
be  taxed. 
Appeal  fnii" 
deriMOii  o* 


Coatit 

„„  „,i„..,i-,  iK.iiu.n,».  .u,i  ...h-  ■'"";'■,;',';„„,„„.  .1. 

C,.„„„i,|,H.  ,,.,,  u,n-n  .  ;^^  ^;,  ,„,„  „  s,..,e,.„le  O.  ., 

"rrm:.r  '-  „.  K,.i ..an  1.  H,.,..  . 

J,  U..  .«ts  of  an  a„|K.a.  >■»'■'■',      ;„,^,u,,,  ,,, ax  a,,,l  ,, 

partv   rcocivinR  .u.l,  or.k    f    '""  »^       j  („,  ,„„tiun,  1." 

hill  of  oo^l..  (f.B«ll""  '""'!'''",  ,-.  „,■  hi.  bill  of  ™..» 
and  *,nu  Iho  opposite  partv  «ith  a  wi" 
the  order  to  tuM  and  uotKV.  ^^^^  ^^^  ^_, 

,«.  Th.  laxin,  "'«;-;;'7:.',t,:'' :',„,,..  with  an  nc 
,ho   fails  to   lodK,.  h.H    "1    ^      -'«        I  ,,^,  ,,, 

Any  plirty   iRgm'V 


■veil  hv  a  taxatiuu  i 


Amount  <tf 
taxed  ooBtB 


iiav  apin'al  lioni  t 

7<l.  Anv  puny  iKK'""-  ■■  "  ",         .   .  ,,;„„„,i,i,,e      Thi 
■  f  ,),..  tavinff  offlwi-  to  the  .ludinal  Coiumiiue^ 

810I1  ol   the  taxin),  on.  appoalMiR  -1 

,Uall  IM.  hoa„l  l.y  way  ol  '■'"'"  :;,;7, ';Voppo,i!e  pa.tv,  a 
three  clear  dov"'  notuo  ot  motion  t..  tne    J'  'p,,;^,,, 

al^loave  a  copy  of  »uoh  notu'e  >n  the  regr^.ry  "^^tl" 
80    The   an'ount    allowed   by   the   tax.ng  ..ftc 


r^S:;;;...  Shall,  .ub,e,.t_«,a,,y^apj.al.rom^^sU^^^  ^^_^    ^^^^_^__^.^^^^ 


^Bla 

Majeaty's 
Order  in 
Counoil' 

Ta^xation  o" 
the  pauper 
wale. 


„  oflicoi-  on  thr 

;  taxation  to  tlif  -Tudu' 

^.:t™rd-„"iM:;S:- order  .ncoancld,., 
the  paupe,  *  al..'.  the  taMng  oUrcW  ..>.'»  BOt 
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1111(1  Hhall  Miilv  aiviirtt  l<»  tht'  iigi'iit**  niil-of-pixkitt  i<x|h>ii*<'>  iuiiI  a 
r^awnaltU"  allowttllM'  t<>  i«vor  offlro  oxim^iimw,  such  allownnrp  to  br 
taki'ii  lit  itl)out  thriH'-fijfhtliN  nf  tin-  u-util  |H"f<"«-i'iriiil  ■  litirircj*  in 
ordinarv  aypoals 

82.  ^'hcro  thi'  iipiit'lluiit  ha^  lod^fi'rl  -.eiuritv  lor  tho  rrsiMiiulontH 
(i>at4  uf  an  ap|x'ul  in  t)i(<  rogintry  of  tin*  Privy  ('uuticil.  tlii'  roffixtritr 
(if  tlio  Privy  Couiiril  f«lnill  <lenl  witli  Muh  M4'ciirity  in  arcDrduiici' 
with  tho  ilii'0(^ti()tia  runfaiiipil  in  Hi*  MnjfNty'-*  Onlcr  in  t'oiincit 
ilotcrniininir  tho  apppal 

MiiceUttncutu 

83,  Till'  luilidal  Cotimiittop  tuny,  for  siitliiit'nt  ifliis*"  >*h<^)wn. 
rxruw  the  [tarti*"*  frnin  cniuiiliain'*  wifli  any  of  tliP  ii'i|iiirciiioiitM  of 
those  Riilt'-i,  iiimI  iiiit\  y;ivi'  smh  diic.'tion^  in  niattcr-*  ui  iMiictieo 
uiiil  pnirpilurc  HI  thoy  whiill  coii-ii|pi-  jift  uml  (■xpnlicnt  Appliru- 
(ioii9  to  be  o\ru-«ti|  fiimi  ii>rii|iliiinri'  with  Ihn  ri'niiiii'iiiciit-*  nf  uiiy 
iif  thoM'  Rules  ■jhull  h»'  adiirt'sscfl  in  tin-  [ii^t  iii^tnii'i  tu  iln-  ic^i-ttrai 
of  the  l'ri\_*  CouN'  i).  wlm  shnll  t«k>'  tho  iii-t  tint  itni-^  u|'  ihi>  (  oniniilt^'c 
ihcrpoii  rtii'l  roiiunuuicat*'  tho  8nini'  to  Mic  imilii--.  If.  in  thi'  upiiiion 
iif  the  laicl  roffistrar,  it  ii  Jo-.irolilo  tlnit  ilic  ii|ipliiiition  shnul'l  Iw 
ilpult  with  hy  the  Committro  in  oppn  Cnnif.  h(;  may,  ami  if  he 
lecpivPs  a  writtoii  rcfiunst  in  tlnit  hi^liulf  fniin  an\  nl'  the  |»urtic«,  ho 
"ihiill,  |mf  Ihn  appHcnfion  in  tho  [lapor  for  hoaiing  bt'fnrc  I  ho  Com- 
iiiiftiT  at  -iHfh  tiiiii'  Ui  tho  Coinniitli'o  iimy  apitoinf.  anil  -;hall  jfixo 
iill  {)aiiii'<  ititorp-ttcd  iiotii'O  of  tho  time  -o  appoiiited. 

HI  Any  docuniont  Indijt'd  in  fomicptioii  with  iiii  apjical,  pt'titiun, 
or  othfr  niattt'r  |>pnding  In^fore  Ilis  Majfj-ty  in  (Jomiclt  or  iho  .fudicial 
Conmiitt^p.  inny  hp  iniii'tidod  hy  h'uve  of  tho  rogistnir  of  tho  Privy 
Council,  hut  if  tho  j^aid  rojfistmr  is  of  upinion  that  uii  api)lii'ation 
for  Ipiivc  in  iinipiid  aliould  ho  dealt  with  hy  tho  ('oiiiniillo*>  in  opm 
I'ourt.  hf  may,  and  if  ho  rpft-ivp-*  a  wiitton  roipie^t  in  ihiil  Udialf 
I'nim  any  of  tho  parties?,  ho  f>hall,  put  hiir  li  applifution  in  tho  i)appr 
TiT  hoarin};  Iwfun-  the  (.'omniittpo  ut  such  tinio  sm  the  Cunmiittoo  may 
iipjioiiit,  and  'jhall  g'ivo  all  parti'vj  intoiv^tcd  notice  of  tho  time  «> 
.ip|>uintcd. 

H-'i,  Atfiduviti*  rolatingf  to  any  appotit,  petition,  or  other  mattor 
iRMidins:  hofuip  His  Majesty  in  C'oumil  or  the  Judii-ial  Committee 
iii;iy  hf  sworn  hoforo  tho  rofyistrar  of  the  Privy  Couneil. 

Sil.  Wlieii'  a  i»arty  to  an  appeal,  petition,  or  otiicr  matter  pending 
lii'l'nre  Hi-  Majesty  in  Couurit  ehaiiyos  his  afjent,  Biu-h  putty,  or  tho 
lu'w  ajfpni,  shall  forthwith  ^ivc  the  rojfistrar  of  tlie  I'riw  Council 
notice  ill  writing  of  the  chaiifjo, 

HT.  Suhjett  to  tho  provisions  of  any  -statute  oi"  of  any  ■statutory 
nili^  or  order  j>  tho  contrary,  these  RuU'S  shall  ap|)ly  to  all  niattois 
f,dlintj  within  the  ap|vllate  juvi<dietion  of  Hia  Maje-ity  iu  Council. 

88.  These  Rules  may  Ih'  ( ited  as  the  Judieial  Coniniitte.-  Rulo.'^, 
190S,  and  they  thull  i-onie  into  operation  oo  the  l«t  day  of  .Jariuurv. 
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Thf  TiAW  OF  Si>fPT,E  CoNTRArrs. 


SCHEDri.K    A 


Rule' 


r   fn   Printing. 


I  ! 


I  All  m-ord.  and  other  prooooding.  in  appeal,  or  olh.-r  matUr.  pel. 
before  li:.  Maj»ly  ia  Couneil  or  the  .Tudieial  '■"""""^  "".'-"."''.^""^ 
the  above  RulL  to  be  print-nl  -hall  heneetorth  bo  prmtod  ,n  Ihe  fortn  k, 
a.  Demy  Quarto  (/..■„  54  em.  in  length  and  42  in  «.dth) 

II  ll,e  .i.e  of  the  paper  u«i  -hall  be  ,«eh  th„t  the  .heot,  when  foldod 
trimmed    will  be  11  ineho.  in  hei-ht  and  SUnehe.  in  width. 

m  Tbetype  to  be  „.«!  in  the  test  .ball  be  Pi.-a  type,  but  I-ong  Pi 
.hall  be  u.ed  in  printi„B  aeeount...  tabular  matter.  «"J  "«'", 

IV.  The  number  of  line,  in  eaeh  page  of  I'l.a  type  .bell  be  47  or  thereal, 
and  every  tenlli  lino  .hall  l»  numbered  in  tbe  murifin. 

V    Tim  pri.e  in   i:„,I»n,l  for  .he   priulina  by   Hi.   .Maje.iy.  IT.n..r  ■ 
,..,  i'e.   in  ,'be  form  pre-ribi^   by  ,i,e«.  Rule,  .hall  be  3,..   per  ., .eel 
page.)  of  ,,i,.a  with  mar«innl  note...  no.  ineludin^  ^rroetmn-.  tabular  ,« 
and  other  extra.. 

SdlEIHH.E    B. 

Not  applieable  to  the  llominion  of  Canada. 

Schedule  C. 
I. 

0 

Retaining  fee  „.  ,  ,.  ^ 

Peru,ing  written  record,  at  tbe  rate  of,  lor  every  2»  '°'™    .■  ^^  •    . 

Pending  printed  reeord,  at  the  rate  of,  for  every  printed  .heet  of  ^ 

\tlndan'«  attbeCouueil  Offiee.or'eWwhero,  on  ordinary  ba.ine», 
.^"'".10  enter  an  „p,»aranee,  to  make  a  «.areh.  to  lodge  a  ,»titlol,     ^^ 
or  afBdavit,  or  to  retain  eouii.el   ,■■■.■."■. a'^-^v 

Attending  at  tbe  (.-ouneil  Offl.-e  to  examine  proof  print  of  reeord  with     ^ 

A*:Zj't:'.;:''r::ineUrh.ml.;™.umm;n;.forthebea;;;,;o.a     ^ 

A,SS^tfteVionm:iraaml«ralld;;y  on  an  appeal  not  eaM™     . 

Att..ndin|t  the  hearing  of  an  appnd  ''  ^ 

?::::S.Ei:;;£T^f;.a.-.herateof.,or;;ery;pri„ted;.h»t;of    ^ 
dJJZ  fo;eigno^Indianp;oof,;at'.he  rate  ot:  tor  every  printed 
Hheet  of  8  page.  , 

In«truetion«  tor  petition  rier  fctii    I 

Drawing  petition,  e.,e,  or  affidavit   :,  .■:....■.;'„  folio 

Copying  petition,  ea.e,  or  affid.mt  

InBtruetion.  for  eaue 

iMlruetion.  to  eounsel  to  argue   an  appeal   

Inslruelion.  to  eoun.iel  to  argiio  a   petition     

»"•■«    ....per  folio 

Drawinjf  bill  of  ((wta 
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t'opyiiiif  iiill  oi  fUBU pe,  fuUa    0    U    ti 

Atb'ndiii^  tiiation  of  cost^t  of  an  uppeal  2     2     0 

Attendinu-  tiixution  of  ciwti  of  u  |x>titioii  .     !     1     0 


,„  hrfi-re  the  Jwliuil 


II 

ro,-H'ii  nffi''-  hWs. 

Kntcring  ftppwirani'P 0  10  0 

liodifintr  pptiti"!!  of  a|ipoa[ 2     0  u 

IxKlffinj;  any  othir  ptititioii  1     ()  y 

l.odgin([  rasf  1     o  ,| 

Scttin^r  clown  appeal    (uiiarKCiil'lp  to   api)ollant  only)   2     U  il 

SettinfT  down   petition    (chRr^vablu  tw   petitioner  only) t     o  o 

Summons  0  10  i) 

C'ommit(^1'  rejjort \   jo  o 

Ori^j^inal  Onl-'r  of  Ili-J   Maji-ity   in  Council  dptt'rmininjr  an  n,   I'-al...  4     0  0 

Any  otiicr  ori-,'in:il  Onlor  .if  fli-!  M'lji-^ty  in  Coum-il  L'     0  0 

Plain  copy  of  an  Onlcr  of'  \\\'<  Mujf^ty  in  Co'incil ()     ,■»  0 

OriKiniil  Order  of  the  Judirial  fomiiiittec I   lo  0 

I'lain  topy  of  Conimittw  (Jrder  0     5  0 

r>odgin?   affidavit    0  10  0 

CcrtificRto  dolivcrfHl  to  pnrtiiw  0  10  0 

CommittcP  Reforenw* 2     0  0 

[/>d)rinK  Cavi'at 10  0 

SiiliptPti;!  to  witnesacM  0  10  0 

Taxing  fee  in  appeals  ;i     0  0 

T;ixing  fee  in  petitions , 2     0  0 
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The  Law  of  Simpi.f  Contracts. 
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CHAPTER  XXVIII. 

Appellate  Jurisdiction  of  the  SuPKE^.E  Court  of  Cana, 

Soot    :i.l    The   Supte.nc  Com,,  shall  Imvo,  hol.l  and  exen 
apHlu.<'    '■ivM...l-.ui.-.iurUdi.tion.vUhu.    ..ul    thro 

,i,.  Itho  Su  ,.<  .H  Court  iron,  a.,y  liual  jaJpuont  of  .ho  1 
u"t  o  .na  rrs.„.t  now  or  hovoaftc-  ...abU^hcl  .n  a„y  P 
Jinala    >  hothor  .u.l.  Court  U  a  Court  of  A|,poal  or  o(  r 

■urii:t;,"l;.a,e,iuwhi.hthoOourtofju..,..,c .a, 

''7r'"lnt-."  appeal  fro,n  a  iu,..n,„nt  rn  any 
^"■^  .""  ,  ,„,  „„„„  a  vit  of  habeas  corpus  rerUonn, 
Z:^ZZ  :t:i:;n,„i,.al  charge  or  in  any  .a^  of  proc 
l^r  or  u;;,n  a"  .ri.  of  /«.'.».  corpu.  ari.n,  on.  of  any  ,-1 
oxtradilion  made  un<l<-r  any  treatj  ;  am. 

lb)  Thcr..  shall  l.o  no  appeal  in  a  .r.nnnal  oas.  o^.■cp.       1 
in  .ho  Criminal  Codo. 

So...  37  ExiM^pt  a,  hcroinaftor  othorw,*  provnloJ  a.,  up,, 
lie  .h  Suproin.  .-our.  fron,  aru  final  ,u.lpnont  o  .ho 
rou  t  of  1inal  ros.,rt  now  or  ho.eaftor  ostaMnhod  .n  «.■>  t  n 
r^i:  Whether  wh  court  is  a  Cour.  oA,,,oa-^^ 
,i,diction,  whoro  the  aotion,  su,t,  ca..so,  nni.lc.  ..r 


r  Court, 


1  .ho  I 


lUrisuiiMi" ■-   — 

l.roooedinK  ha'  not  oripnatwl  .n  a  ,upon. 

"Tarin  the  Pro-in,.-  of  Quol.oc,  if  the  matter  in  con.rovevsj 
,h      ,„    tim!  of  or  relato.  to  any  foe  of  ofli.o,  dn.,-    ro„ 
tm     t  no  ov  pavahio  to  U.s  Majesty,  or  to  any  r.llo  to 
.un,  ot    ""'"'^  ^   ^  ,  „,,,^,  ,„„ttors  or  thu.ps  wlu 

tcn^^iiiOiltK-i,   annual    iLiif   j"  ■  o.>  mm 

C,lhL,LdPr,nco  Edward  Islan,Uf  the  .unor^^. 
amounts  to  .250  and  'M.war,ls,  and  a,  wlu^h  th  .n. 
instanoo  l.«*sso,  con.urront  .,ur,sd.ot,on  »    >,  a  ^  P    '   , 

(,.,  In  the   Ptovincos  of  Saskat-ho-,an  ,.nd  AllK.ta, 
th,  Suoreuie  Court  of  Canada  or  ft  iMgv  thereof; 
■       (d,  F™..  any  .iudpnent  on  ap,«al  in  a  oa^  or  proooo, 

(/)  The  Supremo  C<,urt  Act,  R.  S.  C,  1906,  e.  139, 


ApptLLATK  Jl'KisDUTInN  or  Sr 


iMiiMi  I'oi  in  "1  (.' 


M  and  exercLso  ^iii 
in    and    lliiougli"Ui 

ided,  annllllt?al^llilll 
,i,cnt  of  thu  hisliP"! 
wd  in  iinv  Provinn- 
.ppoal  «>r  of  oriff'niiil 
jclictinii  i«  a  "ufii'ii 


in  cxinlioversv  iiivolvw 
»,  duti-.  i-ont,  TCVfiiin' 
1  uny  tillo  to  Ik'"'''  "' 
K  tiiinps  where  riirhf" 
xceeds  «2,™ki; 
nv    BiuiL'^wick.   Hiili-b 
4iini  or  value  in  di?puw 
li.h   tliP  Court  of  li"' 
th  II  iupo  lor  Court; 
A  Alberta,  liv  lenvo  "i 
•cof ; 
ase  or  proeeediu!!  i"*' 


ruted  in  any  Court  of  Pvolmie  in  nn%-  Pioviuee  of  ( 

ihe  niiitt<.r  in  .ontrovei^y  iIimi,  nul  o\.- 1  X.iilii: 

el  fri  the  Yukon  Territory,  in  tlie  -n.e  ,,i  , ,, 

I'l'l I  (i""i  111"  Onld  Commis«i.ji,ei- 

:)».   Kxcepl  u,  lieieinaftorolherui,e  piovideil 


.    frnrii  ( 

I'lol.. 


i.[.l»Ml,f,. 


n..lil..MUlMll  .li,ri,ji„ii„, 
ill  nrpeiil, 
from  jnHj^. 


le.  10  the  Supreme  Court  from  the  judgment,  whellier  linii  

.11  Ih"  li.Rho.sf  Cmirt  of  linnl  resort  now  or  heronfler  oMal,li-l,e,l  in 
.oi.i  I'rovime  of  Canudi.  wl,e,l„.r  su-li  Cuu.l  i,  a  Court  of  \m,„,,| 
HI-  ol  .ingmni  .iun«lietioM,  tvliere  llie  (.'onrt  of  original  jurl-li,iii,,„ 
I-  a  superior  Court,  in  the  lul!ui\ini'-  cases: 


"I" 


new  tiial: 


lalt..,  ,,    ,,il,ei   jnilieial  | ee.iiiig 

o  C'init  (il  jvjuiiy  ill  auv  ('!.j\inri' 
''  '  '■  ■■'  and  fjiail  any  juij^'- 
■  I'lii-ial  [)rn,.feiijug.  in 
i"  ,  '.ii.e.  oritfiiiail.v  iustinilej  in 
of  Canada  other  than  ilie  I'rov imi. 


othertvise    pi.nl,!,, 


I  a  t  l"|Hai  any  motion  t 
rf  seived  at  the  trial; 

lif  I|imi  any  tiiotion  fi 

■I- 1  III  any  ai  tion,  suit,  lan-e. 
"liuiiially  instituled  in  iiin'  simer 
■  ,f  Caiiaila.  oflier  than  the  Pr.,vii 
nieiit  in  any  aL-tioil.  suit,  e.liise. 
ihi'  iiiiltite  of  a  suit  uv  pioieedin 
liny  -npr'viiir  Cmirt  in  any  Provin 
lit  (.luche,- 

>|'il  -l!'.  Exeept  as  hereiniift 
-liiili  lie  to  the  Supreme  Cnurt - 

Mil  From  the  judgment  np.m  a  speeial  ea-e.  nnless  the  p,i,i; 
iiliree  to  the  eontrary,  and  tlie  Supreme  Court  shall  draw  any  infe 
.  nee  of  fart  from  the  facts  stated  in  the  speeiiil  ease  whi.li  tlie  l„n 
■ipiiii'ed  from  should  have  ilrawn; 

ihi  Finni  the  .judgment  upon  any  motion  lo  set  asiile  an  anai 
III  upon  any  inotiou  by  nay  of  appeal  from  an  award  made  in  ai 
■iilieiior  Court  in  any  of  the  Provinees  nf  C,iim,la 
I'oiviiue  of  Quebec; 

'I )  From  the  judgment  in  any  ea.se  of  jiroieodings  for  or  upon 
I  >Mit  of  ;w(,ra,  rorim.  rrrlmmn.  or  prohiliitiou  not  arising  out  of 
I  iinnuial  charge: 
I  d  I  In  any  ease  or  jrroeeeding  f„r  or  ujnm  a  writ  of  mmi.hmu.- 
'<  '  In  oily  ease  in  which  a  by-lau  of  a  muniripal  corpnration  has 
lieea  qua.shed  by  a  rule  or  order  of  Court,  or  the  rule  or  order  to 
||Uash  has  lieen  refu-ed  after  argument. 
'^e-t,    10.   I„   the   Province  of  Quebec  an  appeal  sliail   lie  lo  tlie 
npreini.  (  „,irt  from  ally  judgment  of  the  .Superior  Court  in  Review 
iilicre  that  (.'ourt  confirms  the  judgment  of  the  Court  of  flrst  inst  ,„ee 
mil  It,  judgment  is  not  ap]icnlalile  to  the  Conn  of  ICin.v  s  neneh  l.nt 
I-  .i|ipe«lal,le  to  His  Majesty  in  Council. 

•*"■■(.  tl  An  appeal  .shall  lie  to  the  ^inprenie  Coml  frmii  tlie  iu,|.r. 
■"'■'II  "I  any  Court  of  last  resort  ireated  under  previncial  legisialiou 
'I  ailjiiilical<.  coneeniiug  the  as.sc,,si,ient  of  properlv  for  luovincini 
'"  mnniHpal  purpose.,  in  case,  where  tlie  person  or  persons  presiding 
"<  1  -U"h  (.ourt  I,  or  are.  bv  provincial  or  municipal  authorit,y.  autbo- 
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.uliji'.'l  "l  aiM'f"' 


•  liull  U"  M  ll" 
.-,111  liiiviiin  i'lii-' 
,  au-i'.  nii'l'i'»  '"■  ' 
«ln!lhcr  thP  ,juilsii"""l 
„llii'r  jilili.'iiil  I'f 
ii.-li  liiu'lH-' 


ll 


ii|i|ii 

inliali- 
I  ihi'  1 


,1  -Imll  I 
al'l I"'i 


,lii.-th 


,  111, 
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.iuill!llll"ll 

,t  iwvtio-; 

,.   Iravo  nt   til"   Sll|i' 
,1  liv  n 


Mii«-vi 
...liiil  i 


iiilioriiir  t'l'" 
,r  t'lilirt  ill 
1  llic  niiti'i* 


leave  fri'in 
nny  finnl 
jiiflirme'i* 
,,f  a  fiiiL-i-i'ir 
Ciiiirt. 
Juriwlii'tiiin 
liy  «i>,fiitl 
niatufe. 
AjjpealB  tfl  lie 


(I 
iu.lKliiclil   Pl"l"' 

ill  .•i|uity.  (11  111 
iithnr  juiliiii.l  I 
cfiuitv.   ami 

,11  Bv  Icnvc  of  ih.'Sii|iiiiiii'l-"'i 
jaaf-iiioi'il  of  an.v  Miiicii'.r  ('""'t  ol 
vin^"  111  QiioljCf  in  '^"y  "'"""■  ~" 
,„,KOdlliia  oiipniillv  ,.,imima,i-."l 

S...1     A-y   X-itwitllManiliiil 
1  ■  mrt  slwl!  I'l-"  '"'^ '■  i'"'"' 


a  .laib"  t •. 

I  i,f  ofiuity  "1  ' 
l,y  aili"".  laa 
,,(  11  mil  <ir  I 


tmajmlaoilioi.'iif  fii" 
inn  Piiivincr  othor  lliai 
I,  ™ii-i'.  iiratlor  <ir  "'li' 
,1  «iuh  Miiirri.ii-  Coiiit 

i^ivlhiiij:-  ii.  il'i-  ■"«•  «'"' 
.,i„„  „-  pn.vi.liil  ill  any  "(Uo 


ivini't' 
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to  f.r.ii  -rii- 


"     *' -'"'I..- 1, ■..,,,,,, 

•^'  '"  "i"  I'.o'.ii r  vii.l,.,,  „;,„„,, 
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:  ■■"■'!    I".   \o  npiieal  ,|,a||  |io  ,„  ,l,e  ,Su| ,. 
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V,,,..,  C..S.-.   Nu m       J.  n^      ^    ^,^^^.  ^,.^.^  ^,„„„.  , ,,,, 
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A.  r.  2111;   "«"■■'■■"■'■':;"  ,p,„ 

.V      i    ,.,.7   T-      Mn:il,'''f  '*'' '    "^• 
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Mn.iilnl.ii    ..11    I 
i(  Nn.ii  S.<.liii.  ~- 
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A'JlsruKNT, 

■  ijri*tt;r'-  (lutv  in,  .V.il. 


It 


1^"    I 


'«,   l-' 


IIAILMKNT. 
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a-ii'l't'ii'    1  i.y.iLfiniL'iit  iif,  -74- 
,.,.4„.vlof. -71. 

l.HLIlUi.-  liiU  »t  I.MIUIJU.  J.r. 
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M,.i,.rv-t...m  „r.  vnL.'u  ..vii'dii. .  : 
'i.:tiiiiti"ii  ..f.  ■:■;:■. 

fMtjnJ.  KTi>M;ty  'it 
in  likuk.  iM. 
iiTiffuI'ir.  utfi'i!  r,f,  j7  ,. 
ii"li"'ti>iti<iu  by.  ^■j.'i. 

witlmiit.  :'>:■. 

|p.(lUttl.   1^1). i. 

•    II r  diiregiriliu^'  ri.d-liri 

-i/imtit-C  BUtHl'icrp- .   I'.'i',, 

wlicre  twii  nr  tn..",.  |,,iv,.,.,, 

'    'l-pi-dinuto,  MVinil,  iirf.-iiniiiiii.il  ii>  t 

■  inior>er,  •■njfua-i.iiR'Ut  of,  275. 

■  iUitiLo,  iiiiu-ifpiw  utkes  with.  ^j'j. 
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>l..«hilitj„  „,i„      . 

'""^"it::^;j'-;; 

^i»i.iii.ie.,a.r;T,7o',r.;ii.°£  ' 

Be.iTal  provi,|„u,.  91       "o'™'  persoiw  i,„j„.  , 
'■■""•"'abatmieMof^gj 
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LIMITATION  or  AcnO!»»-»»""'^ 

.V«rM  li:.l  Timl-m:  n.  »3. 
ewirmpiit»,  Bction"  ou.  9i. 
IU-hI  I'TajHrty  Lmiiution  Ael.  "*■ 
•Inipl*  ooutw1«,  iKtioiit  on,  02 

■'''"■■UwM.?.'.".Vknn.l«ipn.nt  (.,,  »»,  »0. 

pftrtic<).  diMliillty  i.r  »bwB<«  nf,  BK,  NJ. 
|jart  jmymnnt.  00. 
""'Tau'l^i-.  .."  im.o..<l  ("r  r.I...ln,  r.ll.(,  ««. 
Crown,  enlrjr  hy,  »0 
•liduiiwiiient,  elte^'tof,  K.V 
rntry  »n<i  ai-tn-iw,  provi»lon«  %■•  t",  «" 
fffiietal  vr.ivii«i"UJt,  8J,  «a. 
u-iiit  rontMctont,  iwitlons  aKntuNt,  Hft. 
lu.li  ■'■  "t  1«"«™.  "'■•i'""  "ICin"'.  »■;■    .        ... 
lihiUly,  Jl..iO.Wn..;.-..t  of,  mM  1..  .1.  wr,ti„|,,  ■., 

prlncip.1  or  faterril.  ««i'.t  "I  V«yn>™»  "'■  »* 

HtHtutory  c()n"irat>"»*'  I*''*'''"''  «««"»«'  '^ 
trmit*-*)*,  autioni  ti«ttiit«.  «i>.  Bl 

""'"^r..".  »od  .tl..m.y..,  ».li..o      ,•  .nJ  ...Uut.  M 
t)(ink  iiotcH.  iirtionf  ou,  1'3. 
hotel  chnrK",  «*■     ,,       ,   ., 
kliour,  routract*  of  mrr  -f.  SM. 
intiaii.al  fw,  0*. 
neuotiiible  iiutnimentK,  93. 
notarief,  &c.,  aotioua  by  and  aftiuiHt,  93. 
■alci  of  oh«ttol».  HI. 

cilio.,  action"  »gain«f  corporation.  In.  7». 
(.aiwmcnlB,  7M.  ,^ 

negotiable  inatniracnta,  ftotlonBOn,  7B. 
Ro«l  Property  Limitation  A.-t,  78. 
rural  niutiiiipaliti™,  aotioM  agauut.  80 
[own-   actions  sgaiuBt  corporation"  in,  .«. 
viUairo  councils  nctiona  again.t,  7'>. 
r<4')»  Trri-ilory  - 

general  pr.tvinion",  93. 

LORU  CAMPHF.LI.-S  ACT, 

«,tlon  again.t  railo-.iy  o5mpauy  tuder,  3M. 

LOTTERIES  .  .     •„ 

prohibited  by  Lottery  A.  t.,  60. 

Ll'MBEKMEN.       ,  .         , 

right"  of,  on  navigable  n\ei-H.  .t,i. 

LCNATIO.  .     ,  „ 


MAINTENANCE, 
what  it  i»,  74. 


JJAKKET.  ..,,,,         ,   ,j, 

o«r.»i,  «-bcB  li=«e  f---r  !»«  "L  "« 


l^BtX. 


»U..i.  ,.f,  h,  1...    ■! 


MlRRIAU":, 

».t„rtin.»,,.l,l.r..|.„,  „(,,„„.,  I 
wniilliftn  rf.  aa. 
•olwinlfntiiin  .1/,  ^^. 

MARlilEI)  W.iMAN 

Wl"»  of.  „..»,„„.,. 

»hfii  i.r.-i,,i..'.|.  ^3. 
^g^M,  -iiiitrm(!tli),f  BM    j;i 
'"lli'.til,  „(,  rt,ri„„l  („„„  |,„.i,„,„|    „ 

-r.™,  ,„  ,,,„"r.":r  v,"  "'•  "■•' '"  "•'■•"•«'■  " 

■■'■nlr.,!.  of,  h„.;„„d,  p,„„  „,  ,j,^  ,__  ^^^  ^^ 
MUSTEK  ANf    ,  :rvaNT 

Ji'iNU««li,(«,rv«iii,(ii.  ""'"■". 

illuiM  <,/  (orvBLt,  3U. 

meihniilii'ii  lieUj  (ij 

nmli.  «l  «tt™d«iir  o'uii  ,,  na„,    ■,„ 

l»li-^  "l«»f,  p,.|,|„„  „,,  :,;"""'■  "■ 
"•)•"«'""  nji-rur.  a,«irlu,.„l  31, 
•crriuit.  dMth  of.  10. 

wroujrful  rlJMuiiMNi  r>/   a,H 

•dvuM  on  (Onurio).  «|I 
MAXIMS    LATIN.  AND  PHRASES, 

.«  >«r.««.^,,„,.  ,„„„,„•„  ^;,^ 

ifipmiltat  tufitrnjr,  (58 
I'fl/M^'  won  rf/  »y,„.,rt.  ;i3,) 

MERCANTILE  AiiK.VTS 

hu.v.r..l,„,|„,    ,„.„1,;„,,M      ^ 

l'»l»li>y  of,  l„  ,„„„',  .^.5,     '■•"'■ 

1""""™  J^ummt,  ,.,,wmioo  bv   'Ui 
''■'■""«■>•  "'  till..  Jffinlti,,,.  of.  si;.  ■ ' 
l';odKe"f.  iiti. 
,  tniiMfer  of.  228 

imoility  of.  to  owner,  2"8 

"'°"'-  "Utti  of,  .K.tait  «|,ei.e.  228 

pledge,  d..fi„i,i„„  „,,  .„j  '■"J""'  ''■'»■ 

for  antKclcnt  debt,  226 
l«-».«o„.  di.p„i,i„„  W  bujor  oblal„i„g.  227 
by  seller  retniuiuif  -i  ■■; 
""■"'■'  "  '""'•™'  '»•  effeet  of  r.^ctio,,  of,  22., 
^"■.™i..,..  «hM  con,lil„,e.   ,, ''"""P'io"  of,  226. 
rower*  of,  22.').  " 

MERCANTILE  LAW  AMENDMENT  A,.r 

MERCHANTS, 

ciutom  of,  incorpomw  i,,  r,,mmm  Un-  ii  • 
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TNnRX. 


HIKER  AND  mSEUAp, 

r«««rv«ttiio 'in  nl«  •■!  inn"!'  *"  ' 

MISRErRESKJTATIOK, 

«h«i-»  iiMeLA''  p.  rfonnntico -'l*im»rt.  l"". 

JirnTAKE, 

■r-^lfld  iHTfiTiuwi™  m  ■pit*-  <>I,  l"». 
but  not  whtT.-  matiwl,  10". 

HOKTOAUEB  AND  lNCl-MBBAN<Bi*. 

drAnltlim  "».  ■'"'■ 

Domlnl..li  L«nJ».  "I.  »•">• 

formN,  •tuttttory,  of,  3«ft- 

ImpU"!  .«..Mi«iit»  >•;  iiioMi<»lC"r.  iw. 

Uiul,  .In  ii'.l  .'rr.!.  u  tr«ii.t.r  uf.  .m. 

m«ii«r«ndiim  111  b*  mnJ""'. 'IJ'".  ,     „  ...    .. 

m.,rt,„ri'.  .'"■-■-  ■■•■  I'l'i-Ji""- '■;  ;-'•»"';•, 

n,i.«,.»o,'.  ™vn,„n...  ^™«;;J'.''rt;  '.;V^«,„'"° 

'  .11(1.™.  ami. 

rHlni<ini  3H1*. 
r«tfl«nt)uu  uf.  HHH, 
rrauUitn  of.  'l"* 
,™,i.f.r  of,  fi.ra  of.  ;WI. 

mniMrHllot.  of.  I«ft 


NAVKIABLE  RIVEIl, 

right,  of  rlpurlim  o«i"'r  nn.  m 
w".«l  i»,  :>7.'. 

NKQOTIABLE  IN8TKUMENT, 

iiowplanro  of,  in  paymoLt  of  d.bl,  I'll  -I"' 
Ah'I  cr  tlUX*  OF  HXOlUIiaB. 

NOVATION  OF  CONTRACT, 

whKt  it  it.  l":l. 


MLi.rst  nui'Vi  ACT,  w«. 


oWNEBSHir, 

f*ll(Kii»l,  iif  Unil,  aiit. 


I'ABENT  AND  CHILD, 

or  tort,  ^i. 

PAROL  EVIDENCK. 

•ddiuB     -lin  to  writtoii  »l!'i'»""""!  ■       ;       otm,.|. 

S.liility  of,  to  ..«pl-:..  or  .opi,l.,n»t  wr,lio. nt™..  ■. 

aaimu.     ..lUinJ,,  m.iy  ko  ai»pro»«i  by,  .  .1. 
.battel  iuiirtrfaiM,  not  nlloweiltovtiry,  2dU. 

°™ti,'Siit;;7"p-  -.  o,io.idor.uon  f„,.,  I... 

'^  »1,„„  udmi..ibl«  in  oonneotlou  «-lth,  IM. 

iu„toi»ibility  of,  to  ooutr»llol  wrltlnif,  ."il 
mfrcantile  t«rnu,  to  explain,  M.         _ 
»ritmg,  to  ooiilirjic-.,  inaOoiiftiibl",     '■ 


Nnix. 

I'AHf  PEWHiUllANCK. 

*ni«ty«hi|i,  111  wntrni  ta  ,it,  |r>l 

I'ARTNEK, 

r.MiTNKRM. 

vuMrmnteA  )ftvi-u  I'.,  iti:i. 

PATKNT  AOTH,  .\f*. 


'■niplnj.u 


iii"truci*H 


PATRNT  nmMT. 

Mil  irivitu  f.,r,  »tHlut..ry  [.i„vi«p,in»,  11«,  jao 

PERlMHAfll-K  UOOIW, 

lUbility  OH  PAirfitHv  of,  ;ij'i. 
hy  rvll,  341). 

roHT. 

»(r«-t  nf  I'.>-t  Of!!...  \,,     H,K,c,  ItfOfl,  .■.  6«,  ,.  xt.  3*. 

PHINCU'AL. 

.■.Mitmt/titiK  «»  j«eii(,  ;:i, 

.^l■  I  >.,-  Pwn-irAL  *M>  ABhMT. 

rHIN(.ll'AL  AND  AOEST. 

«(feiit  ftfliuif  fur  lii>th  purtit-*,  Vi\\m  n.  m.  hi  Qii«l>fh     u; 
Hiithnrity  ill.  llinil»iii.u«<,n.  i;il  — 1,13. 
may  be  eximw  nr  iniplie.1 
not   pri'PiuiiiHl  from  i-reti. 

■ft,  \n. 
Biiopoof,  law,  laif. 

■■niiuiil    liuy    ror    himwlf  Moin-nv    !n' 
priiicfpnl.  rj7. 

'Iweit  of,  rttift  (tf,  '-J,-. 

ili-letfiiti'n.  uj,  riilcnaH  i.>.  US. 

duty  of.  ti)  priuoipal.  Uu. 

fraud  of,  frvmrnl  rule  nx  Ui,  13i. 

lien  of,  Htt. 

mercantile,  pruviimial  ntufute-  ai  to,  16.) 

miitiire  .>f  Kood«  of  twu  prinHpaU  by    1  >3    idn 

miwt  (UmLmh)  mK'  to,  or  purcluuM.  from,  princinal    \2: 

nejrl'pre'if  o  of,  1!',  11. 

HO  imhility  on  uuiitnict  iimilx  on  behalf  of  unn 

no  prii,...rtr  of.  m  (f„.KlH  ot  ptintinal,  128.  1 1 1 

pimuipul  boMing  out  perwa  m«.  150. 

n-munvmttou  of.  na. 

tnwtce  for  prini.;pKl.  ]'J8. 

who  may  bo.  126. 

wh(t  nijiy  employ,  126. 
iinthoiity.  ugt-ut  nntinjr  outnide  (tcopt-  of.  1,S(). 

wroiiKly  nlJeifinsf,  15(J, 
be»tct  bond'-,  ii^'ent  .It^alinw  wi*^,  151 

buKinp««  rival.  ,.(rent  tnterinK  "'to  "e'^t  airreeui^i.t  with    H: 
■  fimmiHMon,  ,.an  only  l.o  claimed  ou  Hal.i  of  sp«,itii,l  ui-tiile    Hi 
wbat  entitles  afftnt  to  tlaiin.  143.  ' 

eswte  agent.  'poBitJun  of,  on  «i.le  of  proiierty,  HH 
Kn^;n?>ruT  '''"'*  **'"'  "SWoment  to  pay,  Ho. 
gaining  and  wagering-,  p-jatiou  of  ;tgr.»t  b,  !34,  H2,  Uy. 
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PEDJOIPAL  AND  AOEST—fOHlhwfd. 

hii^baml,  f^mpLiynnMii  of,  nn  wife's  affeut,  130. 
illegal  CDutract,  ponitiou  of  Hfruit  in.  134,  142. 
inileniniiioation  of  agt-nt  by  princijal.  US,  149. 
inamanoe  Bf^cut,  implifd  nuthnrily  of,  M'l,  132. 
notf  of  prini!i|)al,  agent  raimot  hup  on,  165. 
uuiMQce,  when  itgeut  is  Uablo  for,  loU. 
■'  per  iirocm-Htioneiu,"  effect  of  agt-nt  niffttiag,  16-1. 
principal,  bankrupt<?v  of,  ptwilioM  of  agfnt  on,  1".9. 

death  of,  effect  of,  iii  Outano,  140, 

diitv  of,  to  agent,  H8. 

liability  of,  for  fraud  or  jnittfoauBncv  of  agent,  LU,  16J 

not  preHumed  to  have  knowleJgo  nf  agent's  fraud  nu  hitoM: 

ratifiuatioii  by.     A'-e  Ratificatio:*. 
signatnro  of  agent,  when  bound  by,  1^3. 
undiiKlotKxl,  pwition  of,  l.'ji 
quunlitm  mermt,  whun  agent  may  reoover  on,  1 14,  146. 
rerauneratiun,  right  to,  forfvitod  by  receiving  Hecret  ronnniwiuii,  147. 

when  agent  nkuy  clHim  extrn,  146. 
revocation  of  authority,  how  effirted,  139. 

whtn  it  takfri  effect,  1-39. 
(wret  c<>minifi*ioii,  ciiDiimil  olf'enee  to  give  or  recuivv.  U". 
crt.-rt  of.  127,  128. 
evMeucc  of  fni'id,  141. 
nhipping  agent,  uo  iiwthority  to  vary  ooutrnct  of  attreightmeut,  133. 
suhi'itor  of  vendor,  puriha^e  by,  128. 
fltockbrokcr,  implied  authority  of,  130. 
Mih-agent,  position  of,  13ii. 

jwwer  of,  to  bind  principal,  \'A&. 
third  partieo.  rights  of,  1 1'J. 

of  agent  against,  165. 
of  principal  Hgainst,  1.54. 
wliiii  agent  iiiwy  sue  or  be  mnvl  by,  166, 
writing  not  rt-Hjuireil  to  authDtizs  agent  t)  sign  contract  of  sale  of  Uvi.  1 

PRINCIPAL  AND  SURETY, 

agent,  contract  of  guarantee  may  be  Nigue(\  by,  lti2. 
alteration  in  terms  of  Ijond.  effect  of,  161,  16.5,  Ififi. 

of  piiucipal  contrnct,  180. 
bankruptcy  of  prijuipal  debtor,  ISA. 

of  surety,  1  '.'. 
' '/ijyi'oH'''  cute,  rule  in,  I'i'.'. 

ooliateral  security,  rights  of  surety  giving,  170.  171- 
ixitnpany,  guarantee  given  to,  1(34. 
compromiiie  between  principals,  effect  of,  I"-', 
conaitioti  of  guarantee,  noii- performance  of,  1(>7 
"confusion,"  doitrioc  of,  1»J,  \hi. 

limitations  on  doctrine,  183. 
counideration  oMeutinl  to  contract,  159. 

must  appear  in  inctrument,  I6i'. 
what  is  Hufticieut,  100, 
contracts  of  suretyshiy  olaHsified,  l.'jS. 

construction  of,  168. 
interpretation  of,  lti'2. 
costfl,  when  recoverabit  by  .surety  against  prmcipul,  171,  IB-*. 
co-sureties,  agreiment  by  creiUtor  with  one  of  several,  17o. 
oontribution  among,  170,  I7ii,  184,  18r..  1S8. 
refusal  to  join  in  bond  by,  1G6. 
relwise  of  one  of  several,  176. 

right  of,  to  moneys  paid  to  one  by  principal  debtor,  17". 
rights  of,  agmiF't  oue  another,  188. 
ci>*dilor,  rightM  of.  ngiiinst  ourety,  1S,5. 
Crown,  boiid  not  avoided  by  hirhes  of,  IGS. 
dumagea,  when  surety  may  recover  against  prinoipul,  188. 
death  of  surety,  effect  of,  17:i. 

document  1,  lontnut  niuy  hi'  contained  in  sevrral,  161. 
forbearance,  rule  as  to,  in  Manitoba,  1G6,  179, 
fraud,  what  is  aufti'ient  to  avoid  suictyship,  181, 
general  principles,  157,  158, 
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PRINCIPAL  AND  srRETr-r.«u-,W 

illpjfBlity  nl  pnncipal  ■■untmct.  offert  .,f   loa 
indflmnity,  when  surety  may  cUitn  fmm  urindDal   ISS 

.«tem.t.  when  surety  may  tm.ier  a*rain«t  pri«,  i»l.  IM 

UcbM  uf  creditor,  discluirtfe  by    168 
/-r  Ion  ru'itraclut,  181", 

Ii..bility  0/  lurety  confiued  to  nrijfiniU  obliKee,  W.    I«4 
oxtt-ut  of,  16:;.  163. 
in  ouinem  camam,  163. 
tJmtt  limit  on,  164 
4Bai*ml  faot.  effect  of  nou-discioBure  of,  lHr>    17*; 
mistake  of  fact,  effect  of,  181. 
of  law,  effect  of,  182, 
uegligence  of  L-reilitor,  effect  of,  167 
novation,  178, 

obligation  of  miretj,  t-xtiuotion  of,  167-  18J. 
by  alteration  of  oontraut,  180. 
by  bankruptcy  of  surety,  182. 
by  oumproniiso  with  priuoipai  debtor    1 12 
by  "confunion,"  182,  183. 
by  death  of  surety,  17;^. 
by  fraud  of  the  crtditor,  181 
by  ^ving  tune  to  principal  debt-.r.  173,  i78-ltiu 
by  illegality  of  oriKinalcontratit,  169 
by  laches  of  the  treditor,  168. 
by  mistjiko  of  fact,  182, 
by  mistake  of  law,  182. 
by  negligence  of  principal  debtor   Ifl? 

br  wC'Tcr" '" "''"'"""°  *"  »"•'""-•  '"■ 

by  release  of  principal  debtor,  173 
by  time,  effluxion  of,  167 
obligee,  extent  of  Uahiiity  of,  162,  163 
part  perfonuance,  eflent  of,  161 

partner,  Higning  gu.iruntee  without  firm's  authority    16  ' 
partoer-tLip,  guarantee  given  to,  163  ""'^"""y.  lo- 

paynieut,  by  surety,  allocation  of,  169, 

efft-ct  of,  170. 
prior  .l«bts,  surety  not  generally  liable  for,  l«,i 
releHM>  of  pnucipal  debtor,  effect  of,  173    IS? 
M^off,  surety  not  always  entitled  to    171 
Statuteof  Fraud--,  effect  of,  160. 

of  Limitations,  effect  of,  171.  177    luj 
surety,  nghts  of.  ..gainst  oreditor.  186. 

ti™„       .■  ^^'''a^t  principal  debtor,  181.  187 

•ime.  extiu.iioii  of  surety'B  obligation  by  ^ffluiion  of   16- 
giving  of.  to  principal  debtor,  1  Tsf  1 78-180 

I'RIVy  LOT'Vca, 

ruJen  ol    ,  peal  to,  4UU— 4ai . 

PROMISaORY  NOTES, 

bills,  provHwna  a.H  to,  ;ipply  to,  288,  289 
definitiou  of,  286.  r*-  .r      .        ,  *□.. 

delivery  esuential  for,  287. 
eudorstuieiit  of  maker  necessary  for.  29o 
endorser,  what  i»  necessary  to  cliarKe,  288 
foreign,  definition  of,  287. 
■   1      1     P'wtest  of,  uunecesaaiT,  289 
inland,  definition  of,  287. 
joii.t  ind  several,  may  Oe,  287. 
"in   -I,  eugjigement  of,  288 
estoppel  of,  288. 

pStment'^rf '^"'^  ^^  containing  ooUafrml,  286. 
prestntmeut  of.  fur  payment.  287.  288 

place  of.  288. 

time  (or,  287.  288. 
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PROPERTY, 

reHtini^  of,  in  rendor,  mnj  he  suMpsndM). 

PUBLIC  POLICY, 

coTitracti  oontrateuitiy.  4*.  71,  32'J. 
mainteoatice  Koi  ohitropertjr,  74. 


QVANTl'M  MERUIT, 

RffCQt  may  recover  uii,  wliere  principal  r«(u««  tn  cotniuete  contraiM, 

146. 
barrieter  may  reuover  on,  in  Quebec,  43. 
part  perfoniiance  of  a  contniot,  in  respect  of,  16,  41. 
Mtlicitor,  position  of,  42. 


RAILWAY  COMPANY, 

care,  liability  for  goodx  remaining  in,  338. 
warehoiii^emen,  liability  of,  ns,  33R. 
And  »rr  Cabbiaoe  bT  Rail. 

RATIFICATION, 

iii'quiew'cnne.  delay  in  n-pudiatiim  may  ainuunt  to,  136. 

contract,  by  drunken  pertion,  of,  wbiii  i*ober,  21. 
by  iufaLt,  of,  after  full  aur,  20, 
principdl  may  Nubsequently  ratify,  I3(i. 

dootriuo  of,  iuapplicable  where  agent  has  aoted  M  principal,  U«, 

effect  of,  137. 

fraud  of  a^font,  not  affected  by,  1,57- 

Statute  of  Limitation",  will  not  avoid,  137. 

REGIbTBATION. 

of  land.     S'r  Luni. 

RENUNCIATION,  , 

contract,  of,  when  etiuiTnleiil  to  breach,  lA,  .i". 

KEPRESEJTTATION. 

fraudulent,  what  amountrt  to,  itud  effect  of,  ttT, 

RESTRAINT  OF  TRADE, 
combination,  illegal,  in,  60. 
rontniit  in,  avoidance  of,  ."iT— f^<'. 
"  tying  clause"  may  be,  67. 

RIPARIAN  OWNER._ 
ftuhery,  rights  of,  376. 
interference  with  flow  of  stream  by.  37.i. 
lumbermen,  righta  and  liabilities  of.  ^T^. 
navigable  river,  uopiojierty  in.  375. 

rights  over,  376. 
purchaeer  of  prior  right  not  b-mnd  by  subsequent  grmnt,  37'*. 
right  to  water  of.  374. 
tidal  waters,  land  under,  belongs  to  Crown,  6,^. 


\   i 


SALE  OF  0001>a, 

acceptance,  '2i'l),  "201, 

when  deemed  to  take  place,  Jl'i. 
Act,  summary  of  nectiouH.  197,  198- 
ttrmB,  interpretation  of,  198,  1'. 
action,  righta  enforceable  by,  'i22. 
ftgre<'n.''iit  to  fcl!.  definition  of,  19». 
approMi,  sale  on,  207. 
auction,  saleu  by,  22*2. 


weeii,  JOa. 


..•iOt). 


In 

SALE  OF  GOODS-  ■««/,«„„/. 

Britidh  Columbia,  »ale  in  mark'''  '. 
•.apacity  of  pftrtipw,  20n. 
carrier,  delivt'iy  to,  213. 
'oiiilitiou  and  nmiTaatv,  diHiJLin  . 
efffct  of  l.renoh  of,  203. 
implied,  20-1. 

imp088ibility  of  fulftlmout  ol,  JOJ) 
.;outr«.>t,  formalities  of,  generally,  200. 
where  value  oieeedM  gSO . 
subjwit-mattor  of,  201. 
iLimaguB,  moasure  of,  for  breach  of  warranty,  .'2 1 . 
for  Loii -nccoptttn-je,  2I»,  2Ji). 
for  noD- del  ivory,  220 
special,  2J2. 
liflivery,  general  rulea  an  to,  212. 

to  bo  concurrent  with  payment,  211 
■Iwnptloa,  implied  uonditiona  on  aak  by   204    2u,i 

Bule  by,  207,  208. 
'lentruution  of  proods,  ottect  of,  202. 
detertyratlon  in  transit,  riak  of,  214. 
dinposal,  renervatiun  of  riifht  of,  208. 
distant  place,  delivery  at,  (fem-ial  rule,  214. 

,].,fi„.    (V.  J     ,.      "pe^i"!  provision  in  Miinitolirt,  J  u 

duties  of  buyer  and  weller,  211. 
I'Hment  to  bind  contract.  200. 
examination,  buyer's  right  of,  2U,  21,» 
htn^,  iinplii-d  .oudition  and  warranty  hb  to    'IM     'o,, 
fraud,  when  title  i*  vitiatf^d  by,  211.  '  '     ' 

fiuore  goodn,  nale  of,  generally,  201. 
ill  Ontario,  1!*7. 
mij.Ued  terms  may  be  negativeil  or  varied.  22' 
instalments,  delivtry  by,  213. 

intention  aa  to  pawing  of  property,  h.,w  am^ertaimd,  jo7 
intcreat  on  pncf,  seller's  right  to,  219. 

recoverablo  by  buvor  or  (tfller  2'J 
lien,  vendor's,  216. 

termination  of,  216. 
maiket  overt,  general  rule«  as  to  sale  in.  2Ill. 

.^le  in,  in    -'■■*h1,  Columbia,  2<t.i,  20;i 
I'luiiPtary  limit  of  Act  in  ...iiercnt  province-*,  10<i 
month,  meaniuij  of,  in  contract,  203. 
ueccs»ariep,  ruW  am  to,  200. 
uou-iicoeptance.  damages  for.  when  rw^uventble,   '!'.< 

measure  of,  219,  220. 
uuu-deUvery,  damages  for,  when  recoverable,  221). 

meatture  nf,  220. 
Untano,  no  Sale  of  Goods  A<.    in,  196 
part  dehvery,  vendor's  lieu  after,  21G 
part  payment,  200. 
pJiyraent  into  Court,  when  ordered,  222. 

, ,  t«  be  concurrent  with  delivery,  211 . 
pemhablo  goods,  re-aale  by  seller  of,  2IH 
poswMion  without  ownership,  transfer  bv  perso..  havin,^,  :  1 1 
pnoe,  action  to  recover,  219.  *■.-"■ 

aK'ertaiiiment  of,  202. 
property  does  not  pass  tiU  go,>ds  ascertained    'Oli 

passes  when  intended  to  pass   207  ' 
noS'*-  *",*^«1'  Imperial  Statute  (,',6  &  kl  Vict.  c.  71)  .ip,.l,«,    u 
Tiality  implied  condition  and  warranty  as  to,  20     2)5  '       ' 

refus*.!  to  accept  delivety,  b.iy,.r-s  liabiiit^for    'V 
rejected  gcKKU,  buyer  n.4d  ..-VJetu-iSE.' 
fe-salc  by  buyer,  seller's  rights  of  lien,  &c.,  when  aHeut.d  bv    Ms 
ri«l,        •"r.".*"*'"  «'"KhtV  by  seller.  219  ^'  •"■ 

risk,  on  which  party  it  falls,  208 
^le,  definition  uf,  199. 
Mmple.  sale  by,  20,5,  206. 
'*»  transit,  delivery  by,  213. 
|*I»cific  i,crformance,  when  ordered.  221. 
watutes  relating  to,  190—223 


4A0 


iNntx. 


SALE  OF  aOODS-fwi(.,.«fcy. 

timo  of  pavnient.  utipulation  kh  to.  2<f.'. 

reiwiiuaUp.  quPBtion  of  fact,  2^2. 
titlf,  KfUi"""!  ri'l*  ""  •"  pi""!!-*?  "'■  '^^'^■ 

iinpUi  d  uu.lortnkinjr  by  BoUer  h«  tu,  Jit.'.. 
Mler  nai  imt  (fpnornlly  cunvoy  bt-tUT  ttiwi  f'B  o»  n.  ."v  ■ 
IrHiiHit,  duraUfn  of,  217. 

nale  not  «eucrally  n'Bciiidpa  by  Ktoppage  m,  ^it- 
stoppage  in.  how  effected,  218. 
»eii(f  T  ■  right  of  Btopp«nre  in,  217. 
iinpwrt  Beller,  di-finitioii  of,  21?*. 
lipn  of,  ilB. 
Tfl-nale  by,  218. 
lifThtsof.  216. 

Htupliu^  III  tyaiii-ilit  by,  217. 
v»luation,  price  to  h«  aswrtaioed  by,  202. 
voidable  title.  f*ale  under,  209. 
warranty  and  condition,  differenei^  het-we^ii.  2fl. 
effect  of  bro;icli  of,  21)13. 
implied,  2Vi. 

remedy  for  brea-'h  of,  221- 
writing,  note  or  memorandum  in.  200. 
wrong  quantity,  effect  of  delivery  of,  212. 

SALE  OF  LAND, 

writing  retnure.!  by  Statute  of  FmudK.  U. 

trade',  i-ovenaut  again«t  diBclowmg,  n<it  a  reitraint  of  tr«'i*,  47. 

SECVniTT, 

collateral,  etfe(it  of ,  lli;i. 

SET  OFF, 

Attgijtiipd  debt,  of,  110. 
iinliiiuidated  damageB.  11". 

.SHARES,  .,  ^,     ^, 

allutuienl  of ,  wben  voidnble.  .Jl- 
callH  on.  102.  »     i.   «w.i 

deiK)«it  on,  forfeiture  on  won -completion  of  wle,  37- 
Bharcholder.  calla  upjn,  102. 

leane  to  compauy  by,  J7». 
ahaieholderB,  relalionsliip  to  directon-  of  corapanT,  i . . 
transfer  of,  31  — 133. 

irrejrularity  in,  effect  ot,  a. 
vendor  bound  to  execute  valid.  Xi. 
trauftfeief-.  duties  of,  aa. 

need  not  take  transfer  m  own  numo,  Jl . 
title  of,  no  better  than  transferor  B,  32. 
owner  may  I..  ,;;t-t>Ded  as  agamel,  32. 
vendor,  rights  of,  32. 

SHERIFF'S  SALK9  OF  LAND, 

confirmation  of  Court  required  for,  39t.. 


proceeda  on  ubtiiining,  30fi. 
registration  or,  39ti.  ,   „  - 

judinal  ctav  of,  3.m. 
niuHt  be  within  two  montlii 

SHIP.     *<  CaMIWE  by  Sh*. 

SHIP'S  HlISBiVND.     Stf  C*hbuo«  by  Ska. 

SIMPLE  CONTRACTS, 

ooncidenition.  eaaential  to  validity  oi,  v. 
form  of.  8. 


r,f  coiifiriiiation,  Ail 


fe-i 


Indbx. 

SPECIFIC  PERFOnMAyOE, 

coQuderation,  fmluri^  of,  a  bar  ti>,  I08. 

'.""?'■*"*  miitrei>rfneutBtion,  nnt,  n  bar  to,  lOK. 

iiiriniiiftiiiu  to  ^iHiit,  [""!. 

W'tien,  a  bar  to,  UJ3. 

laml,  of  coveuaiitM  running  with.  377,  37» 

miwicfiorii.ti.>n<.f  Biibject-inatter,  t-ir.-ut  of,  107. 

parol  tvidomv  alli)wi.>d  to  iMnnii't.  108, 
miatake,  mutual,  a  bar  to.  Ids. 
orijfin  of  dottriue,  107. 

reatriLtive  poren«iit,  net  uiiilt>  in  Kruntititf    iftn 
Btile  of  (fof)!-,  in,  221. 

SI'PREME  COURT. 
juri*li(!tion  of,  392. 

uot  bound  by  nJvice  jrivtm  in  extra -jiuUeirtl  ttpcuity   3U 
rules  of  appeal  u».  41:'-  ■!;)() 

SIfRETT.    .Vtf  Pemcipal  aoti  Suskxt. 

SrRETYSniP.     Srt  Pkincipal  akp  r^nRvrv. 


^61 


THIRD  PARTIES, 

contractor,  <luti««  and  linliilitios  of,  towardc.  17. 

'■f  ptti-on  GinployiitKi  towariit 
dBngfToUH  thinpB,  duty  of  pors.i.ii  HUjiplyin^.  m. 

effect  of  interj)o..itioii  of "tliird  jiarfy  i;. 
oJtK'trio  litflit.  duty  of  jwr«on  siipiilyiiig,  it  iD-fulliny,  17, 
joint  tortfcaROM,  acAinn  awuiust.  1R', 

TOKRENS 

System,  3fi4. 

TRADE 

Mecreta.  covenant  agaiiiHt  diBoKumre  of,  37 

TRANSFER, 

afaarea  in  oompauy,  of,  31. 

lltUSTEE. 

commixture  of  own  dfalingM  witli  t[Mi>«  of  cntu,  oxe  tnitf,  13i 
pnvati*  profltH  madf  hy,  73. 


I'BEURIMA  fUiES, 

p-cential  in  lif,'  iimurrtiu . 


n2. 


VLTHA    VIRES. 

charter  when  party  comraoting  with  oompauy  i:.  piv-urndd  Xo  know   au 
'i-mtr.icta  of  uompiinie«  or  i-yrnpauy  dirwitora,  -27— 3(». 
estoppel  uf  company  fr.im  setting-  up,  29, 
limilatiomt  on  dontriTie  of,  -Js. 

TNDUE  iNFLUKXCE. 

Krouotlfurscttintf  aaidoatrre-'inHnr  obtainwl  by,  fll— 6'! 
rtiilohtainf..!  hy,  7i.  72. 


VICE, 

inberent,  etfeot  of,  in  chattel-,  :s  a),  ;134. 

VOLUNTARY  PAYMENTS, 

action  will  noi  lie  to  rocovor,  \2. 

except  where  previous  rcqueft  implisd,  li. 


^ 


462 


Enokx. 


WAGES,  .    ^.     .      ,    ^, 

apportioiiment  ut,  when  sonnnt  ic  di»miwe<l ,41. 
M't-otT  tutl  daaiagGiJ,  4l>, 

WARRANTY, 

mid  ((inditiuD,  in  wde  of  L,n)d»,  .lO.i. 

iiiipli.-d,  2fH     '^'■l'^- 
hT.n,\i  of.  liT  ijlaiDlitf  may  n..w  Im"  pleadKl  h»  def««*.  1 1 1 
forinrrly  Huhie.t  i.f  cmw  ar-tio"    i  m 


no  further  prwei'diiitrc  on.  if  iilondi'-l  n 
ind  exUiit  uf.  119. 


ileffi,..'.  til. 


Cruwn,  by,  nature  u 

definition  of,  11!). 

duration  of,  limited,  l'J3. 

fact,  mu?it  Vic  «■  to  pxirttinK.  Hy.  '''■ 

fhltrf>,  and  miitrepa'WJitation,  ditferi-iirt-  Utweni,  >■,. 

fitntiiK,  of,  inijilitMl,  lli. 

iuformal,  ia  binding,  120. 

uitTLhanUble  quality,  of,  implied,  \i2. 

l>atont  artiisle.  of  fttue-n,  not  implifd  on  -hIp  '-t,  1 H- 

trunler  unnecessary  for,  1^0. 

■pecitie  (battel,  not  impliwl,  on  >"ile  of.  ITA. 

synchronous  with  oouimtt,  muat  b.-,  lil. 

WILL,  ,   . 

corroboration,  when  required,  ,2. 

proceedintrc  conditions  precedent  to.  Ut  pontp^t,  .  l. 

WRITING,  .       „,„ 

claimi.  against  railway  companies.  64  i. 
'■onditioual  sales,  requirt'd  for,  101. 
I ^oniit ruction  of  written  (wntracts,  4','   -W. 
(ontrarts  iropowng  pentonal   linhility   upon   .-xecut 
for,  14. 
not  to  W  iiorformcd  within  u  ycHr,  f.ir,  1 4 
Kuarantw',  required  for,  14,  l-^"- 
invalid  contract  not  made  valid  by,  Iti 
liuid,  »«ile  of,  requirt'd  for.  14, 
marriape.  contract  in  coniideration  of,  11. 

though  not  contract  to  marry,  15. 
piirhnTahip  to  dewl  in  land,  not  re<)uind  foi .  \h. 
Halo  of  K^*'  '"■  -'"'■ 
Htafute  of  Frauds.  14. 

WRONGFUL  DISMISSAL, 
of  «crvant.  aotiou  for,  U8. 

(liiniagfs,  how  r-kc^sm^I,  ^S.  '■•'•*. 


^  '"'^Jlutracts  not  to  be  perforn.od  witlrin.  to  !..■  written  an-l  «i^«J. 
afrreeniHutd  I'l.minjr  withiu  tlun  ^Jeocnpt^.-u,  I  .■ 
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